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Malabar Compensation for Tenants’ Improvements Act, 8.6—Redem- 
tion suit—Dearee in—Nature of Proceedings subsequent to decree— 
Nature of —Order in—Appeal—Civil Procedure Code,O 84—Provisions 

of—Applicability to decreesunder Malabar Compensation for Tenants’ 
Improvements Act ... a ay ne 

“Malabar Law —Karar—Karnavan—if de jure Karnavan and removeable 
by court in a suit by junior members ... (34 M. L. J. 400) F. B, 

Ottidar—Pre-emption—1nvoluntary Sale (3% M. L. J. 412) F. B, 

————Stani—Power to grant long lease enuring beyond his life-time— 
Validity of lease—Burden of proof ... ee ie 


‘v-—_-—-Stanom—Kanom by Stani—Grant of meloharth by him before 
its expiry—Validity—Stani alive at date of expiry of pericd of kanom 
and joining as co- -plaintift—~Melcharthdar’ s suit for redemption of 
kenom— Effect TT ere fee 
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Malabar Tenant's Improvement Act. -PAGË 
M, L.J. 
Malabar Tenant’s Improvement Act, Sec 3— Land leased for cocoanut 
plantation— Building erected for carrying on fish oil press—whether 
improvement we eae aa 22 
Mortgage—Sub mortgage —Suit for sala by mortgagee Apama mortgagor 
and sub-morigagee—Decree fcr sale and payment to sub.mortgagee 


and then to mortgagee—Sub mortgagee’s right to execute decree... 9 
Partnership — Acknowledgment of lisbility—@xpress authority if neces- - 
sary—Limitation Act, Ss. 19 and 21 (2) (34% M. L. J. 873) P. Bois 18 
Practica—Criminal revision by complainants abe 16 


———— Madras High Court, Rules of the Appellate Side, Rules 74 a 
105— Printing deposit—Whether necassary at the time of filing a 
Civil Revision Pet: tion © 82 
—— —— Mortgage—Redemption suit—Suit mortgage held not dine on 
defendants—Defendants found to bein possession uuder another 


mortgage—Decree for r.demption of that a a bomb in 


dispute—Effeot ses sas 34 
Privy Council— Appeal to—Withdrawal si N to be esas i 
Privy Council i eas ane 4 


Probate and Administration Act (Y of 1881) Ss. 50, 69 and 88—Letters 

of administration granted to widow of deceased—Will disputedby 

petitioner, a minor at the time of grant—Proper procedure in conten- 

fious cases. eee oui see 85 
Provincial Insolvency Zct—-Appeal under—Memo of objeetions in— 

Maintainability—Appeal dismissed as being out of time— Effect— 

Practice, “as : és 19 
Provincial Insolvency Act 8. 16 (6) and 36 fraudulent donio by insol- 

vent—Avoidance of— Period of 2 years in S. 35 dates the dats of tha 

Petition in the insolvency and not fromthe date of the order of 

adjudication m ar a 17 
—— — 65s. 46 and 47—Appeal— Memoiandum of Shjeatone right to 

praesent—Memoraudum of objections, ifcan be heard when appeal has 

been dismissed as presented out of time Ta 11 
aan §, $T —Applicaliliiy—-Sale by Official Receiver=Parchandr’: 8 

application to be put in pogsession—Jurisdiction of District Court— 

Order dispossessing party in possession—Suit by hirn for declaration 

of invalidity of order and for injunction restraining purchaser from 

enforcing same— Maintainability ... a os 16 
Provincial Small Cause Courts Acs, Sch, II, Art. II— Applicability— 

Malabar tarwad—Suit against Karnavan of tawazbi by senior mem- 

bers of its sub-tawazhis for their; share of income of tarwad 

properties under family kirar—Small Cause Court—Jurisdiotion. -... 28 
Sch. if,Arts.18-and 31—Suit for rent by temple trustee—Former 

trustee impleaded as defendaut, as payment to him «was alleged by 

tenants—Suit, if one of small cause nature, and if second appeal lies, 39 
Railways Act, 5. 77.—Delivery of goods by Railway Company to person 

entitled to a delivery without calling back railway receipts — Receipts 

subsequently pledged to plaintifi—Disoovery by plaintiff after more 

than six months that goods had been delivered— Suit against com- 

pany for recovery of value of goods, if lies—Railway receipts how far 

documents of title to goods Ba ar si 29 
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Reformation. ` l PaGë 
: M L.J. 
Reformation—Law of, if oan be availed of by Crown—Land Enoroach- 
ment Act IlL of 1905—Applicability—Occupation begun before but 
continued after Act--Back penal a:sessmont—Levy of—Legality. ... 20 
Registration Act, 8.17. cl. 2 (vi) Suit by adopted son against widow— 
Compromire—No- decree in terms of compromise, but compromise 
mentioned in petition for withdrawal of suit—Registration, if neces- 
sary . tes 88 
———— 3 71—Suit andar —Hyidenba “depos: tions of aiias sanea 
before Registering Officar—Relevanoy — Consent of . parties—Effect 
(384M L J. 526)... 20 
Roman Catholic Church- -Right of entry on special occasions as marriage 
etc.—Custom of levying a small fee before admission, if reasonable 


and not opposed to public policy. ... re or 14 
Sale to a minor—Validity of—Part of consiileration—Agreement by 

minor to pay Maintenance in future—Sale invalid. ..: ‘as 40 
Specific Relief Act,S. 39—Suit to cancel a mortgage. deed —Limitation— 

Starting point. Ss is 27 





S. 42—Hindu Law—Widow—Authority to adop Pabioitisi= 

Suit by reversioner for declaration that seas) ig not genuine— 

Maintainability. nor re ee a 19 
—— 8. 42—Hindu Law—Widow of deceased{co-parcener, setting up a 

will giving her authority to adopt—Suit for deolaration that will is 

invalid and not genuine. Sis au 12 
T., P. Act, Ss. 88 and 89—C. P. Code re y. of 1908, O. 84 Rr. 4 and 

5—Deoree for sale passed under’ the T. P. Act—Time for payment 

expiting ater the new O. P. Code coming into force—Whetber an 

application for final decree necessary—Application for order obsolute 

—Limitation applicabfe—Lim. Act, Arts. 181 and 182. is 42 
————§, 130— Accounts settled between debtor and creditor—Sum found 

due directed to be collected from debtors debtor and debited—Direction 

if valid assignment of debi. ae Res ioe 28 


Trustee—Claim to property as owner—Onus of proof—Utilisation of its 
rents and profits for trust purposes—Mixing up such property with 
trust property—Effect--Widow holding office of-hereditary trustee— 
Conferring right of management on stranger—Possession of stranger— 
Nature of—Suit under 8. 92, Civil Procedure Code for scheme— 
Rights of worshippers—Oourt if and how far will recognisa right of 
of stranger and his heirs. i ai T 86 
Yendor and Purchaser —Vendor’s suit for damages for breach of contract 
by purchaser—Measure of damages—Vendor’s right to interest on 
purchage-money. ... l as ne . ase 7 
. ~ Vizagapatam Agency Rules, Rr. 20, 21 and 31—Petition to review the 
Agent’s decision in appesl—Power to stay execution of Agent’s order 
—Agont’s Court whether, sabject to the Appellate Jurisdiction of the 
High Court~Government of India Aot, 5. 107. ae eee 21 
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8 THE; USURIOUS LOANS BILL. 


We believe ‘there-is little difference of P “aS to the 
necessity for empowering Courts’ to ‘grant relief of “the kind 

i contemplated by: this-measure. But we have serious misgivings 
as to the degitee of success likely to be achieved by the proposals 
“in the bill now published, The days of laissez faire and fréedom 
of contract have admittedly, passed away. But the. difficulty is 
how to secure uniformity. atid certainty in the exercise by. courts 

`- of indefinite powers vestédin them to relieve against the con- 
tracts of parties. The Legislature -is not prepared to-fix anything 
-like a maximum rate of interest and we admit that that is scarcely 
desirable even ‘if possible, for, it will certainly not be fair to fix. & 
rate of intexest without reference to the circumstances of particular 

- transactions. It must also be recognised on thé other hand - that 
the Legislature may. run the risk of defeating its'own purpose if 
the new situation created is such that money: “lenders may be 
unduly . deterred from advancing loans to needy persons of small 
means. It is therefore ; ‘inevitable that some discretion must’ be 
left to Courts to fix the appropriate compensation that: a-creditor 


. may- be allowed in each*particular case though even from reported 


cases one could see that the standard - is apt to vary as With. the 
prover mel Chancellors foot. 


+ 


Though baged-on S. 1 of the English Money Tender Act the 


_ bill attempts to, facilitate the task of Courts -in this country. by _ 


furnishing in suib-clauses (a) to (a), of clause (2) certain standards 
and criteria by which to judge of the: nature of the transaction in 
. question and decide the measure of relief to be afforded. These to 
-gome extent meet some of the difficulties pointed out im the English 
cases dealing with the Money Lenders’ Act. There is however one 
provision in the. pill, which, in spite of the fact that it has the 
_ precedent of the E meee RCI, seems to us inexpedient ; we refer to 
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the provision empowering the court to order repayment -of sums 
already received by the creditor, It is one thing to‘say that the 
courts should not help a creditor to enforce an unconscionable - 
transaction, but a very different thing to invest the court with 
‘powers to enforce morality by compelling people to disgorge what 
they may have received by unfair means. If the court is to start 
on such a campaign of.morality we do not know whether money’ 


_ . lenders are the only persons. to beso dealt with, for there are many 


- other kinds of speculators who deserve’ to be brought under me 
kind of censorship. We cannot help feeling that borrowers, at - 
any rate after they have borrowed, do not always behav in a 
manner that may command the ‘sympathy of all and the proposed 
provision may put it in- their power to harass their quondam 
creditors as-much - out ‘of other motives as with a real, sense of 
hardship suffered by themselves. There’ is nothing inherently. 
immoral in a person receiving whai he has stipulated for and the 
fact that the debtor’ has actually paid the.-amount may ‘be taken- > 
„ag some indication both of his ability to pay and of his own feeling 
that the transaction was rot grossly-unfair. Further, the bill 
' does not fix any period or other limit with reference to which the 
accounts of branieachOns between the parties are to be reopened 
and we do not know if any provision of the law of limitation will 
` apply to fix a limit for the purpose. Dealing with the corresponding . 
clause in the English Act, the Court of Appeal in Saunders v 
Newbould! held that in any particular proceeding only so much of 
the account between the parties must be.reopened as may be ‘rele- 
vant tothe transaction in respect of which.the suit is brought’; but 
they left the question open as to the propriety of opening up other 
settled accounts in other appropriate - proceedings. In the House 
of Lords, the Lord Chancellor left this part of the decree of. the 
- Court of Appeal as it was. In India the Dekhan Agriculturists 
Relief Act provides for enquiry into ‘ the history of the case from 
the commencement of the transactions between the parties*** out 
of which the suit hag ‘arisen’; but that Act does not go the length 
of compelling a refund of, sums received by the creditor (ef, 
Janoji v. Janoji 2, Ramachandra Baba Sathi v. Janardan Apagt j 
and Mugappa Y; Mahomed Saheb 4; but sée, Dhondi Bin Ranoji v, 
~ Revappa Satappa’. It is a ke that the money lender himself 





1. (1906) -L. R. 1 Ch 260 i : (1882) I. L. R. 7 B. 185.” 
8. (1889) I. L R 14 B. 19 bs - (1909)-I. L. R. 34 B. 260. 


5. (H17) L, R. a 453 
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might have suffered losses or otherwise become. ME in circum- 
stances and it would be a great hardship in guch a case to call upon 
him. to pay back moneys which he might have ‘received and spent 
years ago. The law well knows cases in which a person, is not 


allowed to enforce a transaction but . is, yet -allowed to retain . © 


benefits received by him theréunder aS-6.g. voluntar y payments in 
respect of barrel debts, payments in respect of transactions 
declared void by S. 257 (A) of- the Civil, Procedure” Code etc. and 
. there is no morality in helping ` a person to go -Pack upon Bs) 
contract which he himself has - chosen to perform. We would - 


- therefore strongly recommend the „omission“ of “the provision in 


r 7 ee a. mi | 


A z 
The Bill as it stands makes. provision for the powers “nde it 
being: exercised in any proceeding “ fur the recovery of a loan 
or for the enforcement of any. agreement or security etc” . This 
would confine the ‘beneficent operation of the measure tò cases in 
which the creditor comes forwardas the pluinti ff and the general 
provision in cl, (4) does not ‘carry the matter any further, while 
clause (3) is confined to insolvency proceedings. We’ see no reason 
why the court should not’be able to exercise the like powers in 
proceedings initiated by the debtor himself as e.g. in a sult for 
redemption, or even in special suits like those provided for in 
cl. (2) of S. lof the English Act and | 3 of the Dekhan 
Agriculturists- Relief Act. . 
With P to the local application of the measiite, it 
`” seems to us undesirable to limit it to particular. portions of the 
country. If in any locality the remedial powers conferred by the ` 
Act are not’ required beciuse of the non-prevalence of- the class of 
transactions meant to be struck at, the formal applicability of the 
Act to such locality would give rise to no serious trouble, whereas, . 
if the Act is to bein force in one part of the country but nob. in an 
adjacent: locality, it is bound to give rise t complications. Difficult 
questions may arise as to th: law governing a particular- transac- s 
tion viz, whether it is the lex fort or ~ the- lex loci contractus. or- 
(where the loan is secared on immveah'e property) the lea 
sitae; it” may also encourage unhealthy attempts at evading 
the law by one ‘party or the other, by making it appear 
that- the transaction was entered into in one place rather than 
“in another and there is no reason or principle” for discriminating 
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between contracts entered “into in one locality arid fie catered 
into elsewhere. We would also recommend the omission of such. 
words in cl. (2) as give the Act a retrospective operation in so: fax | 
as there may bean agreement or ` security given after ‘the Act 


though the loan itself might have,been borrowed before the coms.. 
mencement of the Act. Itis the contract of loan that must be .- 


the basis of the rights of the ‘parties and if that is to be left 
- unaffected by the later Act, theré’ is no reason why the mere 
‘fact of security Keing taken after the Act, should involve a 
different result. 


+ p ~ tp 
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USURIOUS LOANS: BILL. 


~ 


-Bill to give additional powers to Courts tọ deal in certain 
cases with usurious loan of money:or grain, 


“Whereas it ig expedient to give additional powers to. courts 
to deal in certain cases with. usurious loans of money or grain. 
It is hereby enacted-as follows :— 


a Short title, exten? 1. (1) This Act may be called the Usurious 
and commencement, Loans Act, 191 


(2) It extends to the whole of British India. _ 


- (3) -The Local Government may, by notification in the local 
official gazette, direct that it shall come’into force in the whole 
or any part of the province: ‘from such date as it. may specify in 
-its notification, - ` - l ‘ 


N 


2. Where, in any -proceeding, ez parte or otherwise, for the 


-, recovery of a’loan''whether of money or of grain made after the | 


‘commencement of this:Act, or for the enforcement of any agree- 
l ment “or security made or taken after- the 
tremecrening ob commencement of this Act,: in respect of any 

such loan made either before or. after the 
commencemnt of this Act, the Court is . satisfied by evidence that _ 
the return to be.made over and above’ what was actuall y. lent, 
`- whether the same`is charged or sought ‘to be recovered specifically 
by way of interest or otherwise, is eXCESSIVE,. and the transaction ° 
was as between the parties thereto substantial! y unfair, the Court 
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may” reopen the transaction ‘aad take’ an pee between the 
+ ee and may, notwithstanding any - -statement ` or. settlement 
~-0f account or any agreement ‘purporting. to close’ previous dealings) 
and td create a new obligation, reopen any account already . ‘taken 
between them and relieve the debtor of all liability in respect of 


ee such excess, and if any such excess has been paid or: returned or 
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: ‘allowed: jn account, the court” may order the creditor «t0 repay any ~ 


‘sum which the court considers to be repa vyable in respect i thereof, 
and may set-aside either wholly or in párt or revise or- alter, “ahy ` 
security, giyen or agreement madé in respect, of any such loan, ‘and - 
_ if the creditor his parted with the security,” may ordet: ‘him to 
indemnify the debtor in such manner ane to such extent’ as “the 
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: (2) (a) In this section ‘excessive’ means,.in excess of that 
which. the court a to he reasonable having regard tc the 
risk incurred as. it. appeared: or - must be taken to -. have: 
‘aed to the a. at the date of the loan and to the ordinary. 
rate’ “prevailing i in the’ locality for loaris of like character. A 
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“(by Ta considering whether a return is excessive “ander mis 
section the Court shall take into “account any sums charged or 
paid for’ éxpenses, inquiries, fines, bonuses; premia, renewals, 


a or any. other charges, and if’ compound interest is «charged, the 


e at which it. is calculated and the ‘total advantage which 
the creditor may ae | be taken to have expected from the 


transaction. : Pe 


” 
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(c) ‘TH considering the question of risk the Court. shall take ee 


into account the “presence or absence of. security and the value 
thereof, if any, the - financial condition of the debtor and the 


result of any previous money transactions of the debtor: so far T < 


as the same were known. or: must be taken to have been’ known = 
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(d) In considering whether a ‘transaction wag substantially - 
- unfair the: Court shall. take into account all- circumstances 
| materially affécting the relations of the parties at the time of the 
loan or tending to show that the transaction, was unfair, including, F 
- the necessities ° ‘or’: -supposed_ necessities of the debtor at the time* : 


of the loan so far as ‘the same ` were known or must be taken o: : > 


have been known tothe creditor. andthe rate of interest ‘charged. `: : 


“ ~ ~ 
xa A-I - = -~ = 
- > ors e 


ae mu 


“o o- 


HE. 


k 


6 THE MADRAS LAW JOURNAL. (Vou. XXXIV 


3. On any application relating to the admission or amount 
of a proof for money lent in any insolvency proceedings, the court 
may -exercise the like powers as may be exercised under this 
section when proceedings are taken for, the recovery of a money 
loan. / 


4. This section shall apply to any proceeding whatever its 
form may be, if such proceeding is substant‘ally one for the 
enforcement of any agreement or security in respect of any such 

‘loan. 


£ 


5. Nothing in this section shall affect the rights of any bona 
fide transferee or holder for value maine notice. 


6. Nothing in this section shall pa construed as derogating 
from the existing powers or jurisdiction of ane court, 
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MALABAR LAW: INDIVIDUAL PROPERTY AND. 
SUCCESSION. 


As under the Hindu Law, so under the Marumakkathayam 
and Aliyasanthana systems joint holding is the rule and individual - 
holding the exception and it is for the individual member who 
sets up separate title to make it out. Mari Veetil Chathu Nair 
v. Mari Veetil Sekaran Nair 1, Virarayan v, Valia Rant of 
Pudia Kovilagam 2, S. A. 970 of 1883, S. A. 1150 of 1883, 
Govinda Panikker v. Nami 8, Thimmakka v. Parameshri $, 
Dharnu Shetti v. Dejamma 5, The strength of the creda neuen 
would no doubt vary according to circumstances. A karnavan 
who is in posséssion of family funds, for instance, would 
be presumed to have made all his acquisitions with 
them for the benefit of the family and in his case the 
presumption would be very strong. (Kallati Kunju Menon v. > 
Palat Erracha Menon 6, Kunhannav. Timmaju') The dis- 
cussion as to a nucleus and the burden of proving its existence or 
the contrary is common to the ordinary Hindu Law and these 
systems and need not detain. us. If it is proved that there was 
no family property from ‘which the property in question could 
have been acquired, that undoubtedly would rebut the presumption 
of family acquisition but it is not sufficient to show that the family 
funds alone -cannot account for the .acquisition. Thimmakka v. 
Parameshri 4. For it must be borne in mind that when 
there is a mixing up of the family funds and separate 
funds ` tho presumption is that the latter is merged in 
the former. It may be guessed as under the Hindu Law 
that an inconsiderable contribution from the family funds 
will not affec; the nature of the acquisition. It- could not 
in those circumstances be said that the family property was 


Pace oes (1909) L. R. 88 M. 250. ~ 2. (1881) I. L. R. 3 M. 141. 
8. (1911) I. L. R. 86 M, 304 (footnete). 
4. (1910) M W. N. 297 = 7 I O. 146, bees ee , 4 , 
6. (1916) 5 L. W. ag 6. (1864) 2 M. H..G. R. 162, 
, - (1914) 27 M. L.J5.60, ar 
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instrumental to the acquisition. (See Strange, Vol. 1, p. 213; 

Lakshman Mayaram v. Jamnabut 1. As saidin books of Hindu 

Law “things of ordinary value may be-given up for they are 

mere chaff.” (de minimis non curat lex); for instance in the 

practice of agriculture, it is said, taking a rope for his plough out ' 
of the commonstock would not invalidate his pretensions to an 

exclusive right. Nor would the fact that the money is raised 

on the credit due to the relation of the manager ‘to the family 

‘property be a reason for ‘holding that the property acquired 

is family property. It would be otherwise if the amount is - 
raised by pledging family property. A member of the 

family making improvements on the family property, Kannan. 
v. Tenju 2, or raising crops on the family property, Vishnu 

Nambudri v. Akkamma 8, cannot of course claim them. They 

‘will be regarded as accretions to the: ‘family property; other- ` 

wise, if the lands are held on ‘lease fromthe family. Acqui- 

sitions out of maintenance allowances or out of the income of the 

Jand allottcd for that purpose should, we think, ‘be similarly treat- 

ed as self-acquisitions. The case may vary if it is only an 

improvement of the family property in his possession for 

maintenance for then the simple case would be complicated by 

the principle of merger. 

Modern conditions are likely to raise more soradi 
problems. The following are some such. - Suppose the managing 
member “purchases property in his own name as selti-acquisition 
or in the name of another intending to make. a gift to that 

other partly with family funds and partly with his own funds ? 
If the purchase is entirely with the family funds both according 
‘to the principles: of Hindu law and of S. 63 of the Indian- 


‘Trusts Act, the acquisition will enure for the benefit of the. — 


family, but in the case put, is the principle of S. 66 of the 
Trusts Act giving a charge to the, family to be applied 
or- should the property bè held to belong to ‘the family ? ' 
Again, suppose the managing member starts a venture 
with the family funds and succeeds by expending his las 
bour and skill in making it a big success; is the family to 
be entitled to the whole business or is ib to be held entitled to the 
funds contributed with interest .or corresponding profits at its 
| option. Here again, at the time of starting the business the 

1. (1883) I. L. R. 6 Bom, 225. l 

3. (1882) LLB, 5M1 8. (1018) I. L. R. 384 M. 496. 
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` manager may have disclosed his intentions with regard to the 
business whether it should be his own private concern or that. of 
the family ‘or there may be circumstances from which his-inten- 
tion may be inferred. Among the circumstances pointing one 
‘way and the other would be his raising money): by pledging 
the credit of the family, or on his own personal credit, treating 
the capital contributed by the family in the books of the business 
as capital or only as a loan, the nature of the investment whether 
authorised or unauthorised, participation of the family members 
in the conduct of the business &c. The managing member 
~ jg not- bound to contribute his labour, skill or capital for the 
benefit of the family but if he does not declare his intention to 
reserve the benefit for himself he will be presumed not to do so. If 
he declares his intention to reserve it, the capital he would cer- 
tainly be entitled to have. Thimmakka v. Akku 1, Whether he 
should have the improved fund for himself and whether 
he would be entitled to get the benefit of his labour and 
skill would depend upon circumstances. The test in such 
-a case, we think, should be—what is substantially instru- 
mental in the acquisition of thenew property. If the capital 
is the main thing and the family has contributed if in spite 
of'the declaration of the intention to charge for labour and skill 
we think the family should get the property. For, in the absence 
of a contract, the managing’ member would .not be entitled to 
charge for his services and where the result of his services is not 
separable from the family fund, he cannot haveany portion of the 
improved fund. But when his own capital forms the bulk or his 
labour and skill form the chief or main cause of the new fund, the 
family we think should only be entitled to the fund contributed 
with interest or proportionate profits at their option. ~ In cases ‘of 
doubt where it is difficult to say whether it is the capital 
or the skill that is the main cause, having regard to the fiduciary 
“position of the Karnavan_ the family should have the benefit of the 
doubt, Where a deceased partner’s share is continued to be used 
in the partnership, the rule followed is that the representatives are 
given at their option interest on the fund or the share of the 
- profits that can appropriately be assigned to the capital contri- 
buted, proper deduction being made for the skill and labour of the 
surviving partners. The privileges and immunities attaching to 
the position of the managing member, we think, require that he 
-,1. (1910) I. L. R, 84 M. 481, ` ` 








ra- 





i unless he is able to show that his- labour ‘and skill’ are the main 


causes of the acquisition. Applying the same principles, where- 


the property is purchased out ofa mixed fund and the family 
contribution forms the bulk,.the family should have the benefit of 
thé property and the member only a charge for his money. 


The presumption above referred tò applies equally strongly 


to junior members who are in joint or exclusive management. of - 
the family property or otherwise have the handling of the family ’ 


funds. Sanku v. _Puthumma 1, Thimmakka v. Akku 2, Thim- 
makka y. Parameshri 3, In U the presumption is that 
propėrty standing in the name of the junior members belongs to 


them exclusively and the family has to show that they had 


management or handling of the family funds. Kanaku Par ames- 
waran K. esavan v. Govindan. 4, Raman Govindan v. Parvathi 5, 


N arayanan Raman v. Govindan Kesavan ê. Here on the other - 


hand, the presumption is stated to be the other way in a number 


of cases referred to at the -beginning of the-article. In Govinda - 


Panikker v. Nani 7 - Benson and Sundara Iyer, JJ.. however 
State “We do not ‘understand these cases as laying down’ that 
there is any presumption of law either way. The presump- 
tion is one of fact and whether a presumption in .favour of the 


_ property being Tarward property. should be drawn or not- 


in any: particular case would depend on various circumstan- 


ces such asthe relationship of the member in whose name. 


the title stands to the karnavan at the time of the acquisition 
of the property in question, the possession of private means by the 
junior member, the existence of family funds at the time of the 
acquisition,” ` In Thimmakka v. Parameshri 8, the learned Chief 
Justice is not prepared to say that the presumption is one 


of law. But it must be noticed that in the leading case. on burden - 
òf proof, Dhuram Das Pande v. Mussamut Shama Soondri - 


Debia 9, which has been followed by the Privy. Council quite 


recently in Parbati Dasi v. Baikunta Nath De, the pre- 


sumption is stated to bea presumption of law. There, Lord 
Campbell says :—It.is allowed that this was a family who lived in 


commensality, eating together and d possessing joint property. Itis 





1. (1890) IR z Mad. 289. 2. (1910) I. L. R. 84 Mad. 481. 

8. (1910) M W.N. 2 4, 22T. L., R 191. 5 
5. 927. L. R. 178. < ` 6. 26T. L. R. 190. 

7. (1911) I. L. R. 36 M. 804. _ 8. (1910):-M. W. N. 297. 

9. nad 3M. I. A. 229, 10. - (1918) 26 M. L. J. 248. 


i N 





be no doubt that under these circumstances, the Sapir O 

` law is that all the property they were in possession of was joint 
property until it was shown by evidence that one member of the. 
family was possessed of separate property.” In the latest case 
-~ this is what their Lordships say—“‘there was no evidence that Rup 
Charan had any separate funds or that the properties in dispute 
were purchased with money belonging to him, In the absence of such 
evidence the presumption is clearly decisive that they were acquired 
by the father in the name of the son and that they were not the 
self-acquired properties of Rup Charan (junior member).” Parvati 
Dasi yv. Baikunta, Nath De 1, Referring to this case and explaining 
- Govinda Panikker v. Nant 2, Sir John Wallis, C. J, and Burn, J, 
say in Dhurani ‘Shetti v. Dejamma 3 “weastterst: 1d Pee she N 
Judges in Govinda Panikker v. Nani oer’ shat 
the right way to approach the case ib Fook. at al l = a ve 
the circumstances of the particular iiss Danset es PHSB phiox 
accordingly.* * * The view of the Dt® is „appa od tö She: vety 
recent decision of the Privy Council in Pay Otte Ge I cx Baikiinta 
NathDe £”. The view of the Dt.Judge bat o th LODI 

v, Nani 2 which was dissented from w ved or pl 
be any presumption that the proper ties i 

unless the particular member was era ave no private means 
or the family was shown to have had funds which disappeared 
after the acquisition. In the absence of proof of nucleus the 
presumption would, of course, be of the most attenuated character 
but where a possible source -of acquisition is proved, the effect of 
the Privy Council decision would seem to be to throw the onus -on 
the junior member to show that he either had separate funds or 
that the property was purchased oub of separate funds. He may 
perhaps also show that no famiiy. property was in his possession or 
that even if it was, it was. too insignificant to have substantially 
contributed to the acquisition, In the case of the karnavan, a 
higher degree of proof than mere possession of separate funds, we 
think, should be required. The ratio of the presumption in the 
case of the junior, member is traced in Virarayan v, Valia Rant - 
of Pudia Kovilagam +4 in effect to the general practice of -hand- 
ing over the management of portions of family property to 
‘junior members, As a point of history, it may have deeper roots, 








1. (1918) 26 M. L. J. 248. 2. (1911) I.L. R 86 M. 804. 
8, (1911) 5 L. W. 229. 4. (1881) I. L. K. 3 M. 141. 
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The old theory referred to in Manu-of son’s wife and slaves being 
=- Nirdhanas (i.e. without property) and their property belonging to 
the head of the family may be the real source of it. It will be seen 
that the karnavan’s position, and even the history of its evolution 
present many analogies to that of the father under the Hindu Law. 
If at all, the authority of the karnavan is notless but more absolute 
than that of the father. 2 

The presumption above referred to can ordinarily have no 
application to gifts. In the case of Putravakasam gifts some 
such presumption is applied in Travancore (Kozht Thoma v. 
Narayanan Krishnan 1) but the British courts have not yet 
done so. Gifts to wife and children though children are not 
in existence at the time are -no doubt held to be branch 
~ property but this is really not an exception. This aspect 
of the case we have already discussed while considering branch 
property. The presumption cannot have application to transac- 
tions in which family funds are not used or at least family 
interests are not involved. The Karnavan taking, for instance, a 
land from strangers on Verumpattam lease could hardly be 
_ presumed to. be acting for the family but the lease of a land on | 
which the family has been living or of land though alienated in which 
the family still retains some interest and hopes some day to redeein 
might stand on a different footing. ` Acquisition of property, would 
not be one of the duties of the’Karnavan except as a method of in- 
vesting family funds or unless personal needs of the family require 
it, the more so where the acquisition is one of onerous or specula- 
` tive kind, In the case of grants from Government on Darkhast 
by reason of contiguity to family land or cultivation at family 
expense courts would readil y infer, of course, acquisition n a 
representative capacity. At is only when the acquisition does not 
involve any detriment to the family, not necessarily to family pro- 
-~ perty—detriment to family goodwill will suffice—that the court will 
infer a grant to the Karnavan individually. As held in Subbayya v. 
Chellamma 2 even where the acquisition is gratuitous, if the pro- 
perty is subsequently improved the burden would be on the manager 
to show that the improvemènt was not at the family expense and 
the property had not thereby become family property. _ It is 
doubtful if ordinarily these considerations will apply to acquisitions 
on Dharkhast by junior members not in possession of family 
property and without the connivance ofthe manager. : 

o 1. 22T. L. R. 239. , => 2. (1886) I. L. R. 9M. 477. 
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As under the Hindu law, once the preva'ent theory 


under the Malabar law also was that the karnavan could not. 


alienate immoveable. property acquired by himself. (See 8 A. 
No. 27 of 1859.) The same rule was applied later on to 
acquisitions of all members. S. A. No. 88 of 1859 ; S. A. No. 85 
of 1860. But in 1863, Phillips and Holloway, JJ, held that 
“‘self-acquisitions are his separate property and may be charged by 
him for his personal debts ” Moore’s . Malabar Law,-page 175. 


i 


But at the same time they retained so much of the old theory, viz., 


that after his death, they lapse into the. Tarward property. 


In Kallati Kunja Menon v. Palat Erracha Menon 1, the same _ 


proposition was reaffirmed by Scotland, C. J: and Holloway, J. 
There they say “it is unquestionably Malabar law that all the 
acquisitions of any member of a family undisposed of at his death, 
form part of the family property, that vhey do not go to the 
nephews of the acquirer but fall as otlier property does to the 
management of the eldest surviving male. It is however as 
unquestionably law that the acquirer is fully entitled to hold, 
encumber and fully dispose in his life-time of his self-acquisi- 
tions.” This doctrine of lapse, Mr. Justice Holloway had already 
l appliedto ordinary Hindu co-parcenaries in Varadiperumal Udayan 
v. Ardanari Udayan ?, but was overruled by the Privy Council 
in the Sivaganga case. His dictum in Kallati Kunju Menon v. 
Palat Erracha Menon 1, as to lapse was however followed by 
Innes and Muthuswami Iyer JJ. in S.A. 534 of 1878 where it 
was ruled that the acquirer could not dispose of his self-acquisition 
by will. Nevertheless they held that the Tarward was liable for 
the debts of the acquirer. In Ryrappan Nambiar v. Kelu 
Kurup 8, the bearing of the Sivaganga case * was noticed 
by Innes and~ Muthuswami Iyer, JJ. but ‘their Lordships 
still refér to the property as lapsing to the Tarwad. However 
they draw the right inference therefrom, viz., that the property 
is taken by the Tarward as heirs of the acquirer. In Alami 
v Komus the will of the last surviving member of a 
Tarward was upheld. Mr. Justice Muthuswami Iyer relies 
for. that conclusion upor the Sivaganga case and his own 
decision -in` Ryrappan Nambiar v. Kew Kurup 3, ‘In 
Kattyassan v. Mayan, the point again arose but was 


1. (1864)2M. H.O. 162. ` ~ 2, (1868) 1M. H. O. 412. 
8, (1881) I; L. R, 4 M. 150. . oo. 4.9M. I. A. 548. 
5. (1888) I, L. R, 12 M. 126. _ 6, (1891) LLR, -14 M. 495. 
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left open. In Achutan Nair v. Cheriotti Nayar}, the point 
was again directly raised and it was decided that self-acquired 
ptoperty could be disposed of by will. That result was arrived” 
at by the application of the following principles (1) that 
the acquirer could dispose of the property, (2) that the Tarwad had 
no joint interest-therein, (3) that whatever a person could validly 
dispose of by gift inter vivos he could dispose of by will. The rule ` 
laid eile in this case was copied by the SEDANTE in Act V of 
1898, 

The other species of individual propert y usually met with are > 
(a) property allotted at partition (b) tarward property in the hands 
of the last surviving member, (c) inherited property, When property 
is inherited by' undivided groups, they will of course take as groups 
with the incidents of Tarwad property but where the individuals 
composing them are! divided inter se or where there is only one 
individual entitied to inherit inheri tance becomes a source of acqui- 
sition for individuals. So far as power of disposition inter vivos or 
testamentary is concerned these distinctions do not matter. In 


-one: view, they signify as to intestate succession. - One other- 


mode: of acquisition which needs.consideration is prescription. 
Ordinarily of course this mode of acquisition stands on the same _ 
footing as gift but if the’ title set up is family title, or the 

circumstances ate such as to raise the inference of prescription 
for the family, the benefit of the prescription accrues to: the family. 


- Hor-instance where the family is the lessee,- and the Karnavan 


encroaches on adjoining waste land the very presumption of law 
that makes it a part of the holding would make it also a part of 
the family property. These questions are by no means peculiar to 
Malabar’ Tarwards, and the same solutions would answer for 
both the Malabar and the ordinary Hindu systems. 
TESTAMENTARY SUCCESSION. 


When dealing with the power of testamentary disposition | 


over self-acquired property we have in a way touched on the 


question of testamentary succession. In Alami v. Komu 2, 
the learned Judges go fully into the matier and show 
that wills were common from very early times in Malabar. 
There is an allusion tothe practice in Major Walker's Report 
in 1802 anda similar allusion also in the fifth Report. The 


- wills produced i in the case dated from 1826, There does not a 


1. (1897) 1.0,R. 23 M. 9. : (1885) T, L. R. 13 M. 128, 
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seem to have been any doubt at any time as to the power of wiling 
away property in the absence of heirs. ‘In 1837 a will bequeath- 
ing self-acquisition to nearer heirs to the exclusion of remoter 
ones was upheld. In 1843 the Sudder Court thought appar- 
‘ently that all property could be ‘willed away if no title there- 
to in the claimant. during the acquirer's lifetime, was made out. 
As to self-acquisition, theré was a veering of opinion subsequently 
but ultimately power of disposition was admitted. The last: 
surviving member's right was established in Alami v. Komu 1 
The case of such property could hardly be distinguished in 
. principle from that of property allotted at partition. But all this 
discussion is rendered unnecessary by the enacting of Act 
V, of 1893. It is a declaratory Act. It applies to persons 
domiciled in Madras and who are governed by the Marumakka- 
thayam and Aliyasanthana laws of inheritance. (Sec, 3) Every 
person of sound mind and not a minor (t.e, aged 18 years, Sec. 2) 
may by will dispose of the property which he could legally alienate 
by gift inter vivos and is deemed to have been always competent » 
to dispose, of such property. Sec. 5 invalidates wills obtained by 
fraud, collusion or such importunity as takes away free agency, 5. 6 
provides for revocation. Sec. 8 et seq:, provide rules for, execution, 
attestation, revocation, alteration and revival of wills. $. 7 pro- 
vides that nothing contained in S. 4 shall (a) affect any right 
established before the commencement of the Aét by any court of 
competent -jurisdiction (b) or authorise a testator to deprive any 
_ persons of the right of maintenance or (c) affect any law of the 
intestate succession or authorise any testator to create in the 
property any interest which he could not have created before the 
Act. The exact significance of the last clause is not clear, 
Possibly it was thereby intended to prevent the application.of 
- ordinary rules of succession to cases to which the rule. of survivor- 
ship or lapse had been previously applied. The right of mainten- 
ance referred to is apparently. the right conferred by S. 17 of the 
Malabar Marriage Act. 


(Po be continued.) 


mes d 0888) I p. B. 12 M. 196, o 3 
j å e ss : 


t 


© 


16 THE MADRAS LAW JOURNAL. (vob. XXXIV 


SUMMARY OF -ENGLISH CASES. 

Gill v. Carson and Nield: (1917) 2 K. B. 674. 
_ _Highway—Obstruction—W hat constitutes—Offence— Town 
Police Clauses Act, 1847 (10 and 11 Vic. O. 89) S. 28. 3 
To constitute the offence of wilfully causing an obstruction 
in a public. thoroughfare within the meaning of S. 28 of the 
Town Police Clauses Act there. must be an unreasonable user of 


the highway. For a person merely to stand still, or to cause his ‘ `> 


horse and cart to stand still in the roadway is not causing an 
obstruction. It is, however, not necessary that any person 
should be actually obstructed; it is sufficient if there is proof 
that in the ordinary course persons may be obstructed, and that 
the actual use of the road was calculated to obstruct. 





~ 


i Anglo Russian Mérchant Traders and John Batt and ĉo., 
In re: (1917) 2 K. B. 679. l 

Damages—Contract for shipment of goods— Prohibition 
against export without q licence—Impited term of the contract 
—Fatlure of vendor to obtain licence—Shipment from for eign 
couniry— Defence of the Realm ( Consolidation Regulations) 
1914, Reg. 80 A.— Effect of—Vendor- not liable in- damages. 

By a contract made on 19-8-1915, defendants sold to ` 
plaintiffs, both parties being- resident in England, 50 tons of 
aluminium, “to be shipped by steamers to- Vladivostock during 
December-January next. Price, 140 £., per-ton, cost and freight to 


"Viadivostock:.....Payment, “cash against documents by London . 


Bank.” At the date of the contract there was to the knowledge 
and in the contemplation of the sellers and buyers a prohibition of 
export of aluminium from England except on licence granted by. 
the Crown.. On and after 7-12-1915,.it was made illegal by 
‘an order under Regn. 30 A. of the defence of the Realm (Conaoli- 
dation) Regulations, 1914, for any person in England to buy sell 
or deal in aluminium, whether or not such sale, purchase, -or 
dealing was to be effected in ‘the United Kingdom, without a 


‘permit from the Crown. The sellers duly applied for a licence 


to export aluminium from England but a license was refused. 
The failure of the defendants to ship was due to their inability - 


to obtain a licence. It was also found that the defendants did 


not, after 7-12-1915, apply for a permit to purchase alumi- 
pium in América so ab to ship-it from there and even if they had 
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f 


80 applied the Government of England would not have granted 
a permit. In an action for damages for breach of contract : — 

Held that the contract did not impose upon the | sellers an 
absolute obligation to ship or to pay damages on default of ship-. 
ment; that though the shipment was not-limited by the contract 
ta a shipment from the United Kingdom, Regn. 30 A. of the 
Defence of the Realm Regulations prohibited export - -of alumi- 
nium from any foreign country by a British subject ; that the 
sellers had used reasonable diligence to obtain a licence to ship 
but failed and that consequently before there was any default on | 
the part of the sellers, the further performance of the contract 
pene illegal and the defendants were not liable in damages. . 

New Zealand Shipping, Co., and Societies Des Ateliers et 
Chantiers De France, Inre : (1917) 2 K. B, 717 C. A. 

Contract— Constr uction—Contract to be “void” on a certain 
contingency—Effect of—Party, cannot take amaniag: of his 
own wrong—Scope o f- the rule. ` 

When a contract contains a provision that it is ‘to become 

void’ in a certain event, it becomes void and not voidable on the 
happening of that event. Buta party who is. alleging that the. 
contract is void cannot rely on his own default or wrong in order 
to bring into operation the clause making the contract void, 


Huntley (Marquis), In re: Goldstein, Eaparte (1917) 2 K. 
B. 129.. 

: Bankruptcy —Courts to act in aid of each other—Scope of 
the rule—Transfer of ordinary business by -County Court to 
High Court—Bankrupicy Act; 1914, S. 122. 

S, 122 of the Bankruptcy Act which. provides for Bank- 
ruptcy courts assisting each other in the work of bankruptcy, 
was passed to enable one court to assist another in dealing with 
matters within the jurisdiction of the court asked to act, but not 
so as to authorise a matter_proper to be dealt with by the request- 
ing court to be sent’ for trial by another court. 





Harrisons dnd Crossfield v, London ` and- N. W. Railway . 
(1917) 2 K. B. 755. z 

Carno = Aann of—N iie Theft $y servant— 
_ Prosecution by carrier— Effect of—Estoppel. | ie 
. The panne a firm: of bea-merchants sent- gq consigamen: 


+ 
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note to their wharfingers requiring them to deliver three chests of 
tea to the defendants, a railway company, for the purpose of 
carriage and delivery to certain purchasers. 

> A cartman who had been in the service of the railway com- 
pany, but who at the time was on sick-leave, appeared in uniform 
with a horse and cart of the railway company, demanded and - 
‘received the tea but converted it to his own use. The railway 
company successfully prosecuted the cartman for larceny. In an 
action by the plaintiff's against the defendants for breach. of anty 
&s common carriers: 

Held, that in the absence of proof of negligence, the defen- 
dapts were not liable, inasmuch as they had- not ratified the 
possession of. the cartman under a contract“ of carriage, though by 
prosecuting him they might have recognised his de facto possession 
of the'tea. 


H. 0. Brandt and Co. v. H. N. Morris and Poi Ltd. : (1917) 
2 K. B. 784. 
Contrdct—Construction — Principal and agent—Contract 
signed by person without qualtfication— Right to sue on contract 
—Contract for delivery of goods by instalments —Breach— 
Assessment of damages. ` i 
When a man signs a contract in his own name he is prima- 
facie a contracting party and liable, and there raust be something 
.* very strong onthe face of the instrument to show that the 
liability does not attach to him. e 
- In a suit for damages for breach of a aaea to deliver 
goods by instalments the time for assessing the damages would 
ordinarily be thedate fixed for each delivery. 





In re A debtor, (1917) 2 K, B. 808. 


N Bankruptcy—Incorporated company—Lesolution giving 
general authority to officer to present petition—Act of bankruptcy 
` ajter resolution—Bankruptey Act, 1914 §. 149. 


It is competent to an incorporated company to rere a general 
authority to one of its officers to present petitions in bankruptcy in 
respect of acts which might be qomini in future, after the 


authority was given. 
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C. Sharpe & Oo. v. Nosawa’ & Co. (1917) 2 K. B. 814-- 


Damages— Contract for sale “of goods—C. I. F. Contract— 
Breach—Time for measuring ‘damages—Arrival of goods or of 
shipping documents—Sale of goods Act. 1893, S. 51 Sub. S. 3. 


A C. I. F. contract for sale of goods is performed by the vendor 
taking reasonable steps to deliver as soon as possible after ship- 
ment, the shipping documents including the bill of lading and 
policy of insurance, and the buyer paying the price against 
‘She documents unless there is some other stipulation as to pay- 
ment in the contract. But performance by the seller is by 
délivery of the documents which represent the goods (7.¢.) the 
-bill of lading, which is a constructive delivery. In a suit for 
damages for breach of such a contract, the damages have to be 
measured by the difference between the contract price and the 
market price on the date when the shipping documents would, 
if sent forward with reasonable despatch, have reached the buyer 
and not on the date when the goods dught to have been physi- - 
cally delivered to the buyer. a 





. Armstrong v. Jackson: (1917) 2K, B. 822. >- l 

` Contract— Rescisston—Egecuted contract—Fraud-Decrease . 
in value—Relief when granted—Fiduciary relation—Principal 
and agent—Broker, duty of. 


Where a, vendor has procured the sale of his property by | 
misrepresentation the purchaser can set aside the contract of - 
purchase, prior to completion, even though thé misvepresentation be 
innocent. .But if the contract has been executed by the comple- 
‘tion of a conveyance or lease, or the formal assignment of a 
chattel, then rescission cannot be obtained on the ground of inno- 
cent misrepresentation by the vendor or lessor. When the 
contract is so completed, fraud must be proved before rescission 
can be granted. 


A broker who is employed to buy shares cannot sell his own 
~ ghares unless he makes a full and accurate disclosure of the fact 
to his principal, and the principal, with a full knowledge, gives 
his assent to the changed position of the broker. Where how- - 
ever the principal buys in ignorance of the fact, he is entitled to 
rescind the sale notwithstanding the fact that he took’ a formal 
transfer of the shares and became the registered holder” thereof 


~ 
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or that the value of the shares had diminished considerably 
between the. .date of the sale and the date af the action for 
rescission, 





Mousell Brothers v. London and N, W, Ry., Co. (1917) 4 2 K. 
B. 836. 


Criminal Law- arene liability—Mens reaæa—Necessity 
of—Rule—Ezgzception. 


By the general principles of the Criminal Law, ifa matter 

is made a criminal offence, it is essential -that there should be 

something in the nature of mens rea, and therefore, in ordinary 
cases a corporation cannot be guilty of a criminal offence, nor 

can a master be criminally liable for an offence committed by 

his servant. But it may be the intention of the Legislature in 

order to guard against the happening of the forbidden thing, to. 

impose a liability or even“a personál penalty upon a principal 

even though he does not know of, and is not a party to, the for- 

bidden act done by his servant. Many statutes aré passed with ` 

this object. Examples of such statutes given in the judgment of 

- Viscount Reading, C. J. , ; 


x 


Morrison v. Lord Mayor, etc., of Sheffield: (1917) 2K. B 866, 

Tort—Local authority—Trees planted in highway and 
protected by spiked, guards—Injury to lawful traveller—Lighting 
prohibited under Defence of Realm Seater E Health 
Act, 1890 S, 43. 


The defendants, an urban authority, acting under the provisions 
_ of S. 43 of the Public Health Acts, planted trees in a highway and 
surrounded-each tree with an iron spiked guard. Sometime after, 
all street lights were ordered to be extinguished in pursuance of an 
order under the Defence of the Realm Rogalin. The plaintiff 
who was travelling along the road at night came into contact 
with a spike and sustained serious injuries. Inan action by the 
plaintiffs for damages, held, that the defendants were riegligent in 
having omitted to take reasonable precautions to prevent the 
guard from being a danger- to the public lawfully aoe the road 
and that they were liable in damages. 


~ 


è 
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Hayward v. Drury Lane Theatre, Ltd. (1917) 2 K. B. 899. 


Master and servant—Injury to servant in course of employ- 
. ment—Volunteer with interest—Liability of master ge negli- 
gence of servant. - i 


The dafandants were a theatrical company who were pre- 
paring for the production of a revue. The plaintiff a dancer, was 
present at the rehearsals of the revue though she was under no 
contract with the defendants to attend them and was not paid for 
her attendances, but merely attended in the hope and expectation 


of obtaining an employment for the run of the revue when ib was ~ 


ready for production, At one of such rehearsals a stair-case was 
fixed upon the stage by the direction. of the producer of the revue by 
a servant of the defendants, who however fixed it in-such a way 
ag to be unsafe. The plaintiff took up a position on the stair case 
by the direction of the producer, when the staircase collapsed and | 
the plaintiff sustained severe injuries. In a suit to recover damages, ` 
held that the plaintiff was not a servant of the defendants nor a 
mere volunteer who could not be in a better position to recover 
damages from the defendants than théir own servants,’ but was & 


yolunteer in a service in which she had a common interest with ` 


the defendants. The doctrine of common employment had no 
application to the case and the plaintiff was entitled to recover 
damages. | 


Brodie v. Brodie (1917) P. 271, 


Restitution of conjugal rights—Action for—Defencez to— 


Agreement to live separate entered into before marriage ang > 


confirmed thereafter — Public policy—Votd. 


In answer toan application for restitution of conjugal rights 
the husband pleaded an agreement entered into before the marri- 
age ceremony and confirmed by an indorsed agreement signed 
~ thereafter, under which it was provided that the pe a live 
apart if they pleased. 


Held, that the two documents ener: one agreement which 

was void as being opposed to public policy and that the agreement 
. afforded no defence to the wife’s petition. ,The first agreement 
- Peing illegal at its aaa and HSE Stone: void, could not si con- 
firmed. by the sécond, - Pei ate A tga 
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} 
‘ Talbot v: Jevers (1917)-2 Ch. 363, 


`” Crown—For ‘feiture—Conviction -for felony —V ested interest 
„în per sonal estate directed to be applied in purchase of land. 


The equitable doctrine of national conversion of land into 
money or money into land has no application to the rights of the 
crown in cases of forfeiture, escheat or bona vacantia, The vested 
interest of'a person convicted of felony before 33 and 34. Vict. O. 
93 in personal estate directed to be applied i in une purchase ee ee 
is forfeited to the crown. a eae 


JOTTINGS AND CUTTINGS. 


` The Engagement Ring, On another page a récent Finglish, 
decision of Shearman, J., is noted to the effect that when an en- 
_ gagement ring is given by a man toʻa woman, there is an implied 
condition that the ring shall be returned if the engagement is bro- 
ken:off. The learned J udge in the course of his jndgment says:— 

“The history of the engagement ring is interesting. We 
read in thé Book of Genesis that Abraham presented earrings ‘when 
Rebecca was betrothed to Isaac; and, no doubt, the story repre- 
sents the ring in those days as a sign or symbol of an agreement 
_ to-carry out a bargain and sale of the woman. When one comes 
` to the time of civilised law, the woman ceases to be a chattel, and 
one finds in Justinian the ring used as an arrhabo, or a pledge for . 
the contract of marriage or sponsalia. This found its way evén 
into early English law. Times, however, are changed now; but, 
though the origin of the engagement ring has. been forgotten, it 
still retains its character ofa pledge - or something to bind the 
bargain or contract to marry, and itis given on the understanding i 
that a party who breaks the contract must return it.” 

We may supplement what Shearman, J., says by adding that 
‘espousal among the Anglo-Saxons was concluded by the delivery 
‘of aring, which the Anglo-Saxons Dooms called in the Vernacular. 
‘a “wed”. ‘The -exchange of rings was the “wedding”. The 
patties might afterwards be affianced to each other in the presence - 
of the Church. Now-a-days; as Professor Jenks points out in his 
Law and Politics in Middle Ages, we reverse the order of things. 
‘The ring is-given at what we understand by the “wedding.” But 
the engagemeut ring .survives fo mark the ancient rule. Any 
~ eéntract in Anglo pan, times was a “wedding ;” any breach of 
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contract was “wed- -bryce”, “And first we teach,” say the Dooms 
of Alfred, “ that every man hold to.his oath and his wed,” that 
is, to his pledge :—The Canadian Law Times for’ October: 191 
_- xy a mee! 
Chops dii Tomato Sauce :—In the summer of 1836 a crim. 
con. action was brought by one Norton, the husband of’ one: of the - 
most beautiful of the Sheridan sisters, against’ Lord Melbourne 
who was then Prime Minister. Sir William Follett, who was of 
counsel for the plaintiff, offered certain letters in evidence against 
Lord Melbourne. One was in the following terms: “ How are 
“you ? I shall ‘not be able to call to-day, but probably - shall tos 
morrow. Yours, &¢., Melbourne.” And another ran: .“ There i is 
no house to-day ; I will call after the levee, about four or half past. 
If you wish’ it later let me hear from you. ‘I will then explain to.” 
you about going to Vauxhall, Yours, &c., Melbourne,” ~- . 
~~ Sir William described these letters as “the most important 
the most tell-tale, the most damnatory”. That- they failed of 
their effect is- proved by the fact that Lord , Melbourne was . 
triumphantly acquitted by the jury. It is now generally believed’ - 
that Charles Dickens whe, at that very time, was writing the 
Pick wick Papers modelled himself upon ‘these letters when he 
made Mr, Pickwick .write to. Mrs. Bardwell: ‘‘Garraway’s ~ 
twelve o'clock. Dear Mrs. B, ‘chops and. tomato sauce, Yours: 
' Pickwick ”, and again, “Dear. Mrs. B, I'shall not be at home 
_till to-morrow, Slow coach. Don’t rouble yourself about the 
warming pan.” Who, even writing fiction, would have dared 
to make his imaginary counsel.put forward such evidence ?. 
But Dickens was merely -ridiculing what Follett had done 
in solemn earnest! It will be remembered that the Pickwick 
Papers were. dedicated to Mr. Serjeant Talfourd. He was coui- 
sel for. the defendant in the Norton case. Jt was the Serjeant 


7 _. who indirectly contributed the germ of the joke which so greatly. 


entertained the friends of Mr. Peter Magnus, Serjeants junior to 
Thomas Noon Talfourd, whose name was last on a particular list, 
x the members of the order, were known in the Common Pleas i 
“ Afternoons ":—Canada Law Journal, Aug —Sep. 1917; 

i B x% 
- Tutinu Salaries _—Sir Edward Coke (Chief Justice of the - 
King’s Bench in 1613) had £224-19-6-a year, the. contemporary 


Chief. Justice, of the Common hipaa. # £161- 13-4, a the jadges. 
g. | 
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£154-19-8 together with a circuit allowance of £33-6-8. At ‘the 
same time 'the salary of ‘the Chief Baroni of the Exchequer was 
"£154-19-8; the Baron’s annual £133-6:8 being supplemented by 
“fees. The following century saw the judges increasing apace in 
‘affluence: In the reign.of George I the salaries of the ‘chiefs ’ 

, went up from £1;000 to 2,000 and those of the judges from: £1,0C0 - 
“to 1,500, By this time, however, it had been-customar y for the 
judges to rèceive certain perquisites, presents: and fees, which 
‘agreeabl y supplemented the official pay. ‘Sugar loaves from the 
“Warden of:the Fleet and the prothonotaries, dedimus money from 
the cursifors; fees ffom the clerk of the warrants and from the 
enrolment office were all to be expected, By the 19 Geo. 3,.c.- 35, 
-& yearly £500 was added to the Chief Baron’s pay, and £400 
to the, puisne judges”. and Barons’ ; and twenty years afterwards 


‘ thé 39 Geo.'3, c. 110. refixed the salaries as follows.: Master. of 
_~ the Rolls, £4,000; Chief Baron £4C00.; and puisne judges and 


‘Barong, £3,000. / The same statute gave these pensions :.the Lord 
Chancellor, £4, 000 ; the Chief Justice of the King’s Bench, . 

“£3,000; the Master. of the Rolls, the Chief Justice of the Common 
“Pleas; and the; Chief Baron of the Exchequer, £2,500 each ; and 
‘the J üdges and Barons, £2,000: 


“A> gtatute ‘of. 1809, (an Act for further PTR the 
‘salaries of certain of the Judges of the Courts in Westminster) 
‘increased the Chief Baron's pay. to £5, '000, and that of the Judges 

and Barons to, £ 4, 000. —the ‘second judge’ receiving a further £40. 
for charging: ` the, Grand É: ury each term aud pronouncing judg- 
ments on. ‘malefactors. The. Teign of George IV saw the Judges 
placed on a pinnacle from which. they quickly descended. - By the 

-passing of 6.Geo. IV, cc. 82, 83 and 84, the Chief Justice, of the 
King’s Bench, the Chief Justice of, the Common Pleas, and the 
Master of the Rolls found themselvss: with salaries of £ 10, 000, 
£ 8,600 and £ 7,000 respectively. The Chief Baron by the same © 
Act was advanced to £ 7,600, the Vice-Chancellor of England-had 
£ 6,000 ; and. the Judges.and Barons of the Exchequer £ 5, 500. 
Rensions were fixed as follows—£ 4,000 for the Chief J ustice of 
King’ s Bench ; £ 3,750 for the other two, ‘Chiefs’, the Master of 
the Rolls and the Vice-Chancellor of Hogland; and £ 3, 00 for 
thé J udges and Barons. E piy 

” Had it, not been tor the. opposition of Gaadiaile 4 the J udges 


` ahd Barons tight’ have. fared even better, for £ 6, 000 was the. 
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annual salary ` ‘proposed whet, the ‘Act Was in ‘its early stages. 
From a pension of £2,800 which the framers of the meagure-had 


_ considered adequate, they were saved by the exertions. of Scarlett. 7 


Various odd facts and arguments were contributed by: legal 


debaters during the. passing of the. Bill, The reason for the ` 
increase of the J udge’ s salaries in ~1809—the, inflated prices of ' 
commodities—had ceased to operate; J ustice Buller, who had - 


‘pecomea Judge at the. age of thirty-two, had: accumulated a 
Jarge fortune on the Bench; and Mr. Baron Wood, notwithstand- 
ing the loss. of the sight of one eye and hearing of both ears, had 
_clung to the Pench rather ‘than retire into pensioned. poverty. - 
The - golden age ‘was only of a-few months’ duration. An 
. arrangement was come to’in November, 1828, that newly appoint- 
-ed Judges should agree to accept £ 5;000 “instead of the statutory 
£5,500;and the reduced amounts became; ‘the: regular judicial 
salary by the: 2& 3 Will, IV: c.116,. The same Act’ took £ 2,000 
from the Chief Justice ofo the King’ s Bench, £ 1,000 from the 
, Chief Justice of the- Common Pleas,.. and thé -additional .£ 40 a 
‘year from the ‘second judge.’ Untouched by this statute, the 


Master of the Ro’ls retained his £ led a year till 1851, when: he 


was reduced to £ 6000. 
- The Salaries so. ‘settled in the feign of Willian IV have 
survived unaltered. Meanwhile, “the Country ` ‘Court has come 
into existence, and it hag been ascertained that the offer of £ 1;500` 
a „year will tempt practising barristers of position | to accept 
judicial rank: Also it is common knowledge that the number of 
‘silks’ who, under present conditions, make an Mcome at the Bar 
of £ 5,000 a year is so-insignificant as to be almost negligible. 
These are considerations which may, if some reformers have their 
way, induce Parliament, when the subject next: comes to-pe 
discussed, to revive the ‘existing scale :-—The Law ° Tournal, 
October, 1917. | oo k x E R A 
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CONTEMPORARY LEGAL LITERATURE, 


B E -In the “Law Quarterly Review” for October, 1917, Mr. ‘Harold 


Hazeltine gives an account of. the Law. Schools, and. Legal 
Practitioners in the United States of America, American history 
falls. into three periods. The colonial period 7.¢:,- ‘from’ 1606 to 
about 1760, the: Revolutionary: period (178028 a). and the | National 
— tiedo the Breet day). ‘During the” frst periód 


f 
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although the, Royal charters declared that colonial laws - should 
conform ag nearly as possible to the law of England each colony - 
developed its own body of law suited -to."its own peculiar - 
needs.. The Law as enacted and enforced by them was popular 
Colonial’ law as distinct from the complex and technical system 


~ of lawyer-made Jaw in contemporary England. The factors that 


contributed tosuch a state of affairs were the following: . The’. 
primitive conditions of life obtaining gave rise toa- tendency to, 
revert to archaic’ principles or to introduce novel legal solutions. 
So too dissatisfaction with English institutions led to some diver- 
gence. In some of the New Epgland colonies puritan influence 
told. Wide’ ‘discretionary ‘powets were exercised -by judicial 
tribunals. This led to considerable departure in legal practice. In- 
additicn to all, these, there was an utter absence of trained lawyers. 
who made their appearance only in the latter part of the 17th 
and the beginning ` of the 18th century. As complex economic 
situations , arose need was felt for a trained Bar, and with 
them came the English law and English procedure. - The 
gradual transformation ‘of, chartered colonies into Royal provinces 
also had an important influence in bringing them in, Though each 
-state law had its own peculiar. feature all of them developed more 
or lessafter the English model:and generally agreed. By the time 
‘of-the revolution, lawyers had largely displaced laymen on the-Bench 
and the bar had'so far: advanced in learning and influence that Burke 
referred to them in terms of great eulogy. English trained barris- 
ters founded Law Schools which formed centres of legal learning ` 
and many ycung men travelled to England to study law. The proce- 
dure adopted by aspirants to the legal profession was either to quali- 
fy for the English Bar or to read law in the offices of Court clerks ` 
‘or of Colonial practitioners. Towards the close of the revolutionary 
. ‘period the Americans paid greater attention to systematic instruc- . 
_ tion in their own country and established several professorships in. 
law. The dual system of Goverment led to a dual system of- - 
law. On the one hand there’is the’ federal law, and on the other 
there are the numerous systems cbtaining in the several states 
forming the Union. Although there is no federal common law, the; 
federal courts in the exercise of their constitutional powers,frequent-- 
ly interpret. and enforce £tate Common Law: The dual system,hbas:” 
, alsoled tag dual, Bar-—the Federal Bar randt the numerous ‘State- Bars 
“but all these bärs haye. cértäin: common. chiavacteristics inherited. 
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from the English Bar. There are several Law. Schools:which deal 
with State Law, but the best schools teach the niain principles 
‘of the Federal Law and the common principles of the. State. law 
and equity „with due attention however to the peculiar features of 
each State law. . This affords a particularly valuable training in 
methods of -comparative law. There were once 4 grades of - 
practitioners in America, Attorneys, Counsellors, Barristers and ~ - 
Serjeants. During the early 19th century, these distinctions 

- were abandoned, except in New Jersey where even to-day only 
“ Counsellors ” have the right to appear in the highest Courts of 
the State. The existence of the various grades and certain other 
features, it is said, gave certain axistocFatic' air to the profession 
which has now declined ‘and ' with it, the profession also À 
seems to have declined and concurrently -there- has been laxity 
in the State Bar Examinations and enormous . increase in the 
number of lawyers. As a result, the st@ndards of- State Bar ° 
Examinations and more effective disciplinary control have become 
two of thé most pressing and important. of all problems that now 
confront the profession there, The present requirements for 
admission to State Bars vary. considerably. In Indiana, every voter » 
_ of good moral character is entitled as of right to practice; at the 
other end stands New. York where he must have studied law for ` 
four years before he is allowed to appear for the State Bar Examina- 
tion. ‘The State of Massachussets has recently reduced by statute 
school attendance for admission to the Bar to:two years of study a 
inan evening school, In general, the present standards for 
admission to the bar in respect of general education, legal study 
-and character of Bar Examination papers are far too low. In 
1910 there .were 1,14,000 lawyers in the United States of 
America. In spite of all this the American Bar as a whole’ 
-stands high in character learning and. ability. The first - Law 
School to be established was the Lichfield Law School 
in. 1784. Harvard Law School was -established in 1815-17. 
It became a leading school during the time of Story. The 
peculiarity of the American Law Schools” is the case method of ` 
legal study, Since the civil ‘war, there has; been a phenomenal 
increase in the numbers and Bize “of law schools. These schools 
-are of 3 kinds—Corresporidence; Night, and College'and University- 
‘Schools. ,Owing.to. the present low standards the first two kinds of - 
sáta, Atourish, ~“Tn-the, Tmw-Sehtoly;~ there is—every-attempt” _ 
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made to i improve thé level of culture and training. One of the 
‘important factors in the development in these schools is the i in- 
‘fluence of the Association of American Law Schools, The  réquire- 
ments for admission to law schools vary ; good many requiring 
_one or more years of collegiate pre-legal ‘study, some two or three 
requiring ‘the students tobe graduates of colleges of high grade. The 
‘foremost schools require three years residential legal study for the 


first law degree, and a fourth year’s study for the advanced degrees. 


Sir Malcolm M’llwrath gives a summary of the arguments 
of contesting parties in France at the time of the passing of the 
- provision of Divorce Law _which provides that “when separation 
, hag lasted for three years, , the judgment shall be converted into a 
judgment of divorce as of ‘right, on the application of either 
spouses.” There is & similar proposal in England which i is influen- 
_ tially supported. - os o 

Mr. Charles Sweet ‘continues his a of restraints on 


« ‘alienation. He claims to have established that under the law, .a 


restraint on alienation may be imposed if its bject is lawful- and 
reasonable, This doctrine explains the validity of options to purchase . 
and rights of prescription, He shows that the decision ‘of 
Jessel, M. R: - in In re Macleny 1 1 that a restraint on alienation . 
qualified in point of time or as to persons or as to the manner’ of 
alienation is good is opposed ‘to authorities. He also shows 
that the rule against’ perpetuities which -is really a rule against - 
remoteness and applicable to future interests is by confusion, 
taken to be applicable to present interests, - for instance trust for 
the maintenance of æ tomb is said to be bad as ‘opposed to the 


, rule against perpetuities. 


` Professor Oppenheim discusses the legal relations between 
an occupying ‘power and the inhabitants. “The recognition 
of the de facto occupation in international law goes only to 
this” extent, viz. that jt makes the legitimate acts ‘of the òc- 
' cupying " power inthe administration of the occupied territory 
‘binding on the lawful Government. But this does not involve the 
further duty- ‘on the part of the inhabitants to obey “the 
occupier. ‘He is -no doubt bound to obey ‘the laws of his 
‘own country in so doing he does not ‘obey the octupant. Even 
the German. Government seems to recognise- this principle ` for ` 
justico i is sti ill: administered by the Belgian coùrts a the nams of the 
s “remetida - 
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Belgian King. The-Professor points out that the inhabitants are 
not bound morally or legally to support the occupant or_not to 
betray his sécrets though of course, if any inhabitant acts against 


_ the occupier though in accordance -with the dictates. of ‘patriotism, 


the occupier may be within his rights to impose punishment for 
auch act but the objection to the execution of Nurse Cavell is 
‘the inhumanity and the disproportionate nature of the punish-: 
ment and not the want of authority to impose punishment. 

‘In the American Law Review, Hon’ble George B, Rose 
points out the probability of attacks on the Constitution and the 


_ Judiciary by socialism and anarchism as a result of the war, He 


, advises a study of the problems. 


iA oe REVIEWS. 

, MUHAMMADÅN Law or MARRIAGE AND DIVORCE, P Ahmed 
Sukri, LL. B., Ph. D. Columbia University Press : New York. 

We are glad to acknowledge the - receipt of the above book 
printed -at the Columbia. University -Press and which forms 
‘the 7th of a series of contributions to oriental History. and ` 
,- Philology. . In this small volume of 126° pages the author has 
placed before the public, an admirable - treatment of the subject 
. from a purely scientific point of view of jurisprudence and demon- 
„strated the high state of perfection which the: Mahomedan Law 
had attained. i in the early centuries of theChristian era and which 
can comparé very favourably with the J urisprudence of any-civilis- 
ed country of the present day. -In the opening chapter, the author 
gives a very interesting account -of, the sources -of .Mahomedan 
Law and its development under the great Mahomedan Jurists of 
the various Schools, next he deals with the legal view of marriage 
from the point of view, of Mahomedan Jurists -and compares it- 
with that of other systems of law. In the course of this discus- 
sion, the author repudiates the view that is sometimes held that 
the Prophet either adopted or legalised polygamy in his system, 
After. referring to ihe state of scciety in the various -countries at: 
the time, the author concludes by saying -that the Prophet did 
not “ insist that his followers should - take many wives. As a 
statesman he recognised polygamy: as.an ethnic condition and 
he. acted wisely in not interfering with it, - Any innovation in 
this direction would have upset the entire fabric of Eastern ` 
Society and might have been- fatal to Islam *; and -i in passing he 
also notices -the- qualification. -Jmplied--i inthe saying - ‘< But- if- you, 
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cannot deal equitably and justly with all, you shall marry only 
one.” The author then deals with the impediments to marriage 
by reason of consanguinity, affinity, occupation, &c. Next he 
refers to the formation of the marriage contract by the necessary 
proposal and consent. In the next chapter the author deals with 
“Dower,” its nature, amount and time of payment. Dealing with 
‘the nature of Dower in Mahomedan Law, after referring to its 
analogies in’ other systems, the author says, “ Whatever 
may have been its origin among the Arabs, Mahomedan juris- 
prudence refuses to recognise dower. as price or even as consid- 
eration. Dower is a result of marriage imposed by law ‘merely - 
as a token of respect for its object, the woman’,” The next part 
deals with the matrimonial relation and ander it, the duties of the 
husband and the wife, &c. i 

In the last part, the author deals with the- subject of Divorce. 
Hereafter referring to the other forms of repudiation by the 
husband, he says that the Bid‘: form of divorce which is effected 
by three repudiations at anytime and without definite intervals is 
not approved and is regarded as heretical. It is said that it was 
not recognised by the Prophet and that it was strongly dis- 
approved.of by him. 7 
-~ We would heartily recommend this little volume for the use 
not only to students of law'but also to general readers as giving an | 
admirable exposition of the Mahommedan system of marriage 
and divorce. 


Law AS A` CAREER by S. Ambaravaneshwar, M. A., B, L; 
Pleader, Trichinopoly. : 

This`small, pamphlet is the substance of an address delivered. 
at the first anniversary of the- Tiruvadi Bar Association wien 
the Hon’ble the Advocate General in the chair, 

The address deals in its short compass; with the scope and 
the usefulness of the lawyer and answers some of the criticisms 
which have been commonly directed against the lawyers and their 
influence on society at large. In the course of the address reference 
js made to the various qualities and attainments so difficult to- 
combine in one individual which*makes for -success in the pro- | 
- fession. We would recommed this pamphlet for the perusal of 
those who have the interest of the profession at heart. 
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SOME QUESTIONS UNDER. S. 20 OF THE LIMITATION 
ACT. 


(Continued from 32 M. L. J: Dis 11.) 


Difficult questions sometimes arise under S, 20 where pro- 
_ perties comprised in a mortgage pass into the hands of different 
persons and the mortgagee relies on payment by one of them to 
keep alive his claim against the rest. The ` simplest case (a) is 
that of a mortgagor who may assign awiy the equity of redemp- 
tion in some of the mortgaged properties. Some complication 
may arise if (b) as between the mortgagor and his transferee there’ 
should be an ‘express agreement that one of them alone should 
be responsible for the whole debt, and more still if (c) a third 
party, without acquiring any interest in the mortgaged properties, 
contracts with the mortgagor (for some other consideration) to 
pay up the whole or any portion of the mortgage debt.. Again 
(d) some of the mortgaged properties may be assigned in parcels 
to more than one purchaser or (¢) the mortgagor may retain none 
-of the properties at all in his hands. The mortgaged properties 
may (f) get parcelled out between the heirs and devisees of the — 
mortgagor or between different devisees ; and lastly, in partitions 
or other family arrangementg among joint family members or co- 
heirs, the mortgaged properties may be allotted to one or some 
(g) either on the understanding that he or they should -pay the 
whole debt or (h) with a provision for payment -of the. debt by 
somebody else. What is the effect, in these several instances, of a 
part payment or payment of interest, by one or another of the 
parties concerned, in preventing the ne of time as regards 
the rest? 

Krishna’ Chandra v. Bhairab Chandr al and Domilal Sahu 
v. Roshan Dobay? furnish instances of the first type. The court 
there held that 4 payment by the mortgagor, after the assignment, 
would save limitation even as against the assignee; and in the 
earlier of these cases, the court went further and laid .down that 

1. (1905) I. L. R. 82 O. 1077. = 3. (1906) I, È. R. 88 C. 1278, 
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an ‘acknowledgment ’ by the mortgagor after he had sold 


away sonie of the mortgaged properties would suffice to save time 
‘Be against the purchaser also. This last point seems to us “open 
$o question (cf. per Mookerjée, J. in Surjiram v. Brahma Deo i 
and Velayuda v. Narasimha 9). But as regards the effect of 

‘payment’ the'position appears free from doubt (see also Hem 
Chandra v. Purnachandra 8) and it is also supported by the 
principle of the decision of the House of Lords in Chinnery v. 
Evans 4, There has been some discussion in England as to the exact 
basis and-Scope of this decision of the House of Lords and some: 
difficulty has been caused by the Judgment of the Court of Appeal 
in Newbould v. Smith 5. In Domi Lal Sahu’s case, the learned 
Judges rest their conclusion on the language of the Limitation Act 
and get rid of Newbould v. Smith 5 by saying that they were only 
concerned with the language of the Indian Statute. In Newbould 
y. Smith 5 the court laid stress on the fact that at the time of the 
alleged payment of interest the mortgagor had completely parted 
with -his interest in the whole property, this will be class (e) 
supra—and as a matter of fact even the remedy on the personal 
covenant seems to; have become barred; but ‘even so, the House 
of Lords, when the ‘case went up on appeal, desired expressly to 
leave the point open. The case has not been generally accepted or 
followed even in England. Chinnery v. Evans £ has been treated 
as a leading case and the ratio of the decision has been taken to 
be that, as the rule in respect of the effect of payment in saving | 
limitation is based on the inference of an ‘acknowledgment of 
liability ’, the payment to have that effect must have been made 
by a person ‘liable to pay.’ This is substantially the language of 
S. 20 of our Act; but the theory of inferential acknowledgment 
or implied promise (as it is sometimes put) ought not to be taken 
too literally, for on that footing, a payment by one person cannot 
be held to” affect another except under circumstances warranting 
an inference of agency. This was just the difficulty in Newbould 
v. Smith 1. Other English cases have escaped the difficulty by a 
’ rather literal application of the theory of ‘ implied > agency but 
that is not possible in India, in view of the terms of Ss. 19 & 20 
of the Limitation Act. 


SE ee re ae oo = 





1. (1905) 10. L. J. 887. 2 ` (1916) 82 MST, J. 968, 
$. (1914) 221. 0.510. (1864) 11 H. D. 0, 115.. 
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A further question is what must be the nature of the liability 
of the person who.makes the payment, should it be of the same 
kind or origin as that of the original debtor or other person sought 
to be bound thereby? Thus a mortgagor may be ‘ personally ’ 
liable for the mortgage debt but not one who purchases the pro- 
perty from him. Can a payment by the purchaser be relied on 
to-extend time in respect of the ‘personal’ liability of the mort- 
gagor? Again, should there necessarily subsist any particular 
legal relation between the creditor and the person paying, so as to 
give the former a right of direct recourse against the latter ? In 
other words, can a payment of interest or part payment by one 
person furnish a fresh starting point for an action in which the 
person paying cannot himself be made lable. To these questions; 
reported decisions in India do not sufficiently help us to give @ 

` decided answer. 


Quite recently, in Brajendrakishore Roy v. Hindustan 
Co-operative Insurance Co. 1—which by the way, was a case of 
principal and surety—it was indicated as necessary condition for 
the application of S. 20 to the class of cases now-under discussion, 
that the debt or liability in question must be single, though different 
persons may be or have become liable in respect thereof in different 
ways and degrees or at different times. This may in most cases be 
predicated of the mortgage debt. But the point as to which there - 

“ig room for doubt even here is as to the relation of the creditor to 
` the particular, liability in acknowledgment of which the payment ` 
must be deemed to be made. Suppose, as between the mortgagor 
and his assignee there is an ‘express’ agreement that the mortgagor 
and the properties in his hands should be solely responsible for,’ 
the mortgage debt. No doubt this would not of itself affect the 
remedies of the mortgagee against the -properties in the hands of 
the assignee. But when in pursuance- -of such an agreement the 
mortgagor makes a payment, it may well be arguéd that the 
mortgagor acts for himself and not as representing the mortgaged 
estate or its other owners and that therefore, the payment cannot 
save limitation as against the assignee if the true tbeory be that 
for this purpose the payment must be capable of being regarded as 
made ‘for the other’ or supporting an inference of an acknowledg- 
ment of liability by the other. As against this, there is the con- 
Sideration stated in Chinnery v. Evans 4 that the mortgagee 
—T. (git) T. L. R. 44 0. 978. a, (1864) 11 H. L. 0.115, 
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naturally looks to the mortgagor for payment and when the 


latter goes ‘on making payments, the mortgagee should not 


so faras his right to proceed against the security ‘is concerned, 
be affected by any arrangement behind his back as’ between 
the parties“ interested in the equity of- redemption. But the 
force of this last mentioned argument will be very little in cases 
where the mortgagee has knowledge of any special arrange- 
ments between the mortgagor and his assignee. The same 
observations would apply to the other alternative -of pay- 
ments by the mortgagor, in spite of an arrangement between 
the mortgagor and his assignee that the latter should bear the 


whole burden of the debt. Where however a payment is made by. 


the assignee and that is relied on as furnishing afresh starting 


point even as against the mortgagor, it can be argued with’some 


force that the assignee is not the person primarily liable, that if, 
on the score of payments by him, the mortgagee chooses, to leave 
the mortgagor alone till the period of limitation expires as against 
the latter, there are no special considerations, founded , on what 
may be described.as the ordinary way of the world in "favour of 
the view that thé: claim against the mortgagor must nevertheless 
be regarded as kept” alive, 


The question presen is even greater difficulty if the payment 
is made by a person who, whether persoually or by means of ‘some 
property in his possession, is not directly liable to the creditor for 
the debt to which the suit relates. A familiar case of this kind - 


-is that in which a debtor selling his properties (unconnected with 


the mortgage) directs the vendee to pay a portion of the sale 


_+price to the mortgagee. Will there be any difference between 
- eases in which the vendee is directed to pay the whole debt and 


those in which the direction relates only to a part of the debt ? 
Isit any material circumstance whether: ‘with reference _ to the ` 
facts of each particular case, the court is or is not able to hold that 


the creditor has a direct right of action against the vendee. In 


Alagappa v. Subramaniya 1, Wallis and Sadasiva Iyer, JJ. 
assumed that the question ‘of limitation must be decided on the 
footing of an ‘agency’ as between the debtor and his vendee 
because that is the legal effect of the direction to pay. But ina 
very recent case, where the facts were similar, the Calcutta High 
Court has held that the creditor may maintain a suit against the 


1, (1914) 26 M, L. J. 509. 
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‘purchaser (see Dwarikanath Aah v. Priyanath Malki -1) and this 
will- certainly be so in cases where the purchaser enters into : 
direct relations with the creditor orj. in the words of Bowstead, 
‘expressly or impliedly contracts’ with the creditor to pay him or 
hold the money on his behalf (cf. Sivasubramanya v. Gnana Sam- 
banda 2 which is not affected on this point by thé’ Full Bench 
decision in Siva Subramanya v. Subramanya 8). It does not 
necessarily follow that in such cases there will be a cessation of 
the original liability, by way of novation, and of course there can 
be none such when the direction to the vendee relates only to a 
part of the debt. If, as often happens, the vendee in such cases 
pays the amount, at his own convenience or in instalments, can ` 
the theory of agency or any: other principle- be applied even in 
those circumstances, s0 as to save limitation against-the original 


debtor, by force of such payments. Except where the inference . 


of an ‘agency’ is possible, the test, as stated in some of the 
English cases is, is such payment a payment of the original debt 
by a person. bound to pay that debt CE Harlock v. Ashberry 4).~ 
In Roddam v. Morley 5, the expression ‘ party liable’ was held to 
include any person Aena whom an action fohe: debt could be 


brought ; and in Lewin v. Wilson 6 the Privy Council: pointed out 


that money brought in by a stranger to:tħe mortgage contract -. 


would not have the legal quality of payment; it would be'a gift 
from a person not entitled to tender it to a person not entitled to 
demand it. Even where the person paying is under a liability to 
pay and the creditor is entitled to demand payment, the Indian 
casés relating to ‘principal and surety require the further con- 
dition that the debt or- liability of such person should be the 
same as that of the person against whom it is relied on to save 
limitation. 


‘In Saradacharan:-v. Durgara am" the eldest of E 
brothers, who was also the managing member, made a payment 
of interest in respect of a mortgage debt incurred by their deceased 
father. When subsequently the creditor sued to enforce the mort- . 
gage as against all the brothers, the Court held that a fresh start- _ 
ing point was afforded by the payment of interest above referred to 
as, in. making it, the eldest brother ‘must be regarded as an agent’ 





1. (1917) 220. W.N 279. ` > (4911) FAM 389. 
3. (1916) I. D. R. 89 M. 997. ~ &. (1882) L. R 19 Ch. D. 589, 


5. (1858) 1 De. Q. & J. 1. 6. (1886) L. R. ‘11 A. O. 689. 
; . (1910) 1. L, R. 87 C. 462. 
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of the rest ‘by operation of Jaw.’ But after referring to Krishna ` 


Chandra v. Bhairab Chandra 1 and Domi Lal Sahu v. Roshan 
Dobay 4 the. learned Judges also added that they were disposed to 
‘accept the argument that the mortgage debt being binding on all 
the members of the family any one of them may make a payment 
on behalf ofall. ‘There is nothing in S. 20 of the Limitation Act to 
warrant the belief that the extended period of limitation is intend- 

ed to operate only agdinst the person making the payment.’ The 
decision of Coxe, J. (as single Judge) in Arjun Ram v. Rohima 3 
. is scarcely reconcileable with this judgment and the learned 
Judge put it aside with the remark that ‘it seems to have been a 
casual observation and not the decision of the Court.’ We cannot 
. quite agree with that. In, the case before Coxe, J. the suit was to 
enforce a mortgage and a payment by the mortgagor's widow was 
relied on as saving limitation against the daughter’s sons as well. 
The parties were apparently Mahomadans and on the footing that 
the ‘widow and daughters were jointly liable to pay the debt,’ the 
" learned Judge held that the case was governed by ‘the ‘ analogy ’ 

of S. 21 (2) of the Limitation Act and the decision in Narayana 
Avyyar v, Venkataramana 4, In relying on this last mentioned 
case, he has overlooked the distinction in eperatien, clearly indicat- 
ed by the language of the sections, between ‘ acknowledgments ’ 

and ‘payments.’ And as for S. 21 (2), the case is at best one of 
‘analogy’ so that other considerations are not excluded; and the 
well-established distinction between the position of ‘ joint’ con- 


tractors and that of the ‘ co-heirs’ of a single obligor hag an impor- 


tant bearing on the question of the rule of limitation ‘applicable to 
guits by or against such co-heirs (cf, Ahimsa Bee va Abdul). š X 


Reference may be made in passing to certain recent cases in ` 
which the question related to the effect of the acts of ‘a’ Receiver. ° 


Venkataramiah v. Subramanyam 6, is a decision of.a single Judge 


(Kumarasami Sastri, J.) inwhich it was held that apayment of 


interest on a debt, by a receiver in á partition suit between the 
members of the family, he having been authorised by the court 
_ to make such payment, was sufficient to keep the debt alive 
against all the parties who were bound by the. debts. In 
Paramaswan Pillai v. Chakona 7, the point arose in connection 
with an acknowledgment by @ receiver in Insolvency. Phillips, J., 


YZ. (1905) I. L. R. 82 O. 1077. 9, (1906) 1. L. E. 83 0. 1278. 
. 8. (1912) 14 I. O. 128. 4. (1902) I. L. R. 95 M. 220. 


6, (1901) I. L, R. 25 M. 26. 6. (1914) 26 I. O. 893. 
i 7. (1916) 88 I, O. 169. 
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in the course of his J TT also refers to the English cases 
dealing with ‘payments of interest’ by receivers and indicates the 
test to be, whether, in making the acknowledgment or payment, 


the receiver acted in contravention of the orders of the’ Court,” 


Oldfield, J. makes the test somewhat stricter, viz. whether he 


acted ‘under the orders of the Court.’ But in any view these ` 


cases like those relating to guardians &c., proceed on the basis of 
an ‘agency’ by operation of law. 
It only remains to notice Velayudam v. Vythilingam 1, 1 sete 


_ Benson and Sundara Ayyar, JJ. held that where the niani of 


a pro-note gave away all his properties to another, a payment of 
interest by the donor, even though madè a/ter the date of the 
gift, was operative. to keep alive the right of the promisee to 


proceed against the universal donee as well, After referring to- 


the language of S, 20 and to a number of cases, both English 
and Indian, the learned Judges add, ‘Justice requires that a person 
who has received all the propertyof another without, it may be, 
the knowledge of his creditors, should not be at liberty to plead 
the Statute of limitation ngaua them when the donor has kept 
the debts alive,’ ; C 

Turning now to a few English cases dich. may help in some 


-meagure to elucidate the points raised supra :—We may first refer 
to Forsyth v, Bristowe 2. In that case the assignee of the equity of — 


redemption had paid interest on the mortgage-debt and in a suit 
on the covenant against the mortgagor, it was held that the 


. payment by the assignee was effective to prevent the action from 
‘becoming“barred. The assignee had covenanted with the mort- , 
À gagor 'that he would himself pay thẹ mortgage-debt and was 
3 “accordingly held to be the agent of the mortgagor. It is not 
. however quite certain whether the same view would be taken 
_urder S; 20 of ‘the’ Limitation Act. (Of. Alagappa v. Subra- 


manya 8), Baron Parke also referred to ‘the circumstance that the - 
English statute did not in terms require that payment of interest 


“must be madè by the. party liable or his agent. » 


In Pears v. Laing 4, the material.facts were these: A mort- 
‘gaged -a portion of his freehold V estate, He subsequently 
devised the whole of the V estate to F his son and his X estate 
to his daughters - D and E. He left his other Psy dada. to trus- 
“J, (1912) 94M: 5.3.68. | ee 


9, (1858) 8 Ex. Reports T16. s. o. 22 L. J. Ex. 255. O 
8, (1914) 36 M. L. J. 599: oog aa L, R. 12 Eg. 48. 
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tees to pay- debts including the mortgage-debt. One of the 
daughters D'who was in possession of the -X estate as devisee a 
was till her death paying the.interest on the V estate mortgage | 

In a suit to enforce the mortgage by sale- of the mortgaged pro- 
perty and to have the deficiency made good out-of the estate’ of the `. 
deceased mortgagor, it was held that the payment of interest by ~ ~ 
D sufficed ‘to save the bar of limitation: Bacon, V,C.inhis `- 
judgment cites the following passage from the judgment of Baton. - 
Parke as laying down the principle ; “ What we have to consider’ 
-is the act of the person and not thè position of the estate, for the 
existence or non- -existence of the demand depends: upon. the: act of 5 
the person and not upon- the. relative liability of the property, ae 
‘What is saved is the existence of the demand and not any--parti- 
cular-remedy or kind of action. It may however be pointed out that 
under the English Stattite on which this decision was given, the 
period of limitation’ was the same, both for the enforcement’ of the 
charge by sale and for the enforcement of the covenant as a speci- 

alty. In Dibb v. Walker 1, Chitty,J., held that a payment of interest 

by the tenant for life of the equity. of redemption under a settlement’. . 

- made by the owner served to keep alive the-action on the covenant a 

as well, Lewin v. Wilson 2 turned on the effect of a payment by : 
` one of two mortgagors ( who inter se however stood in the relation ..~ 
of principal and surety) each, being separately entitled to his portion : 

of ‘the mortgaged property. The action was brought to enforce ` 
the obligation of the other mortgagor and the charge on his pro- 
perty and the Judicjal Committee held that the paymentzby.the>>" F pa 
` one kept alive the remedy against the other as well, for the: persons. nr ž 
paying was not a stranger but :ane who under the terms Ean S 
mortgage instrument -was entitled to tender the whole. ai midunt, of Pe 


a! 


A- 
ha at 
f - 


the debt and redeem the whole mortgage. eg BEE ina 
In Bradshaw v- Widdrington 3 the rule seems tö ive regiei: ¥ we 
. a clear extension. J. E. B. mortgaged certain properties to, one M: zi è 
but it was in fact BS surety for his son. The son gave a bond to - F 
the father undertaking to pay he mortgage money himself and he = 
accordingly made payments towards interest. The father sold ae. 
portion of the mortgaged property to another son of his, free of . 
the mortgage, and the remaining portion was likewise sold by the ° ` 


: father's executors. in an-action against the purchasers to enforce `. 


Bef. 





1. (806) LR Ch 438, 2° a (1886) L. R. 11'A. Qr 689. 
0 8s . (1902) L. R. 2 Oh. 40, 0 2 
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the mortgage by sale of the einer: it was held that the pay- 
ment‘of interest by the son first mentioned was sufficient to save 
the action from the bar of limitation:-- Newbould v. Smith 1 was | 
cited in argument but there is no reference to it in the judgment, 
The decision seems to have proceeded on the footing that the law 
will be ‘satisfied if the payment was made by a person who as bet- 
- wéen the mortgagor and himself was bound to pay the debt 
though not as between the mortgagee and himself. It also holds 
that though the liabilities of the several parties may be different, 
‘the demand is by such payment set free as against all. 
In Howard v Lightfoot 2 the question arose with reference to 
the effect- of payment of interest by the specific devisee of part of 
.  & testator’s estate in keeping alive the mortgagee’s right of action 
against specific devisees of other parts of the real estate not © sub- 
ject tothe mortgage. Vaughan Williams, L. J. held the principle 
of Roddam v. Morley, 3 to be that payment made by a person who 
` is nob a stranger to the transaction ‘in interest binds those who 
are interested in the payment, to the extent of - preventing the 
“statute running. The case was ‘followed and passages from the 
Judgment of the Court of Appeal a in Velayudam v. Vythia- 
lingam £. 
The result of the English Cases is thus stated in Halsbury’s 
- Laws of England:—‘When several are at the same time jointly 
interested in the real estate of a debtor a payment by a devisee of 
part.s of such estate will not keep the debt out of the statute as. - 
-againat, Be -devisee of another part except in cases where the debt is 
Seharga, on land’ (Vol. 19, p. 81). ‘Payment of interest on a 
mortgage: -debt by a devisee of the mortgaged lands keeps alive the 
|. Fight ¢ “of the: ‘mortgagee to resort to the residuary personal estate or 
l the’ ‘other 2 Teal estate of the testator in the event of the securjty of 
‘the ‘fmortgaged' l lands proving insufficient’ “(Ibid. p 96.) As to the 
` rights of simple contract creditors to enforce payment out of the 
_ real estate of a deceased debtor. ‘payment by the heir or devisee 
: will not bind the personal representative nor will payment by the 
latter, if he has divested himself of such estate, bind the heir or 
devisee, ** ** A payment by the devisee of the real estate of a 
deceased debtor or of part of it, in respect of a debt of his testator 
" keeps the creditor's right alive as against all persons interested in 
1, (1886) 88 Oh. D. 127. ~ 2. (1907) L, R. 1 Ob. 330. 
3. (1858) 1 De. G. & J. 1. = , 4 (1912) 24 M. L. J. 66, 
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the real estate. It seems that, if the right of a simple contract 
creditor against personalty iskept alive by payment of interest by 
executors the indirect right against the land by means of mar- 
shalling is also kept alive’. (Ibid. p. 74). . 

The principle as stated in Howard v, Lightfoot 1 is obviously: 
wider than the language of S. 20 of the Indian Limitation Act y 
and Mr. Rustomjee thinks, not without reason, that Velayudam v. 
Vythialingam ? goes too far. On the question of the effect of pay- .. 
ment by a principal debtor or surety in‘keeping alive the creditors 
remedy against the other, three of the Indian High Courts have 
declined to follow the decision in Allison v. Frisby 3. It remains to, 
be seen how far Courts in India will follow English -rules or 
precedents in dealing with the several classes of cases ae in 
the course of this article. 


ed 


SUMMARY OF ENGLISH CASES, 


Nye v. Niblett : (1918) 1 K. B. 23. 
` Malicious‘ Damage Act, 1861, S. 41—Malicious-killing of 

animals—Animal ordinarily kept for a domestic: purpose—Proof 
that a particular animal was so kept or was property of another 
person—W hether necessary. 

S. 41 of the Malicious Damage Act provides that whosoever ` 
shall ‘unlawfully and maliciously kill any animal not being - cattle, 
but being ordinarily kept for any domestic purpose shall be guilty 
of an offence. Under the above provision, 3 boys were charged-for . 
having killed two cats in circumstances of great cruelty. No evi-. 
dénce was given on behalf of the prosecution to prove the owner- 
ship of the cats or to show that they were being kept for domestic 
‘purposes. a ~ 

Held, the aceon only means that if you kill unlawfully and 
maliciously an animal which though not the subject of larceny 
belongs to a class of animals which as-a class are ordinarily kept 
in a state of confinement or for domestic purposes then the offence 
is committed and that'in such a case it is not necessary to prove 
who owned the particular animal so killed or that the particular. 
animal was ordinarily kept in confinement or for some domestic 
purpose. _ 


1. (1907) L. R. 1 Ch. 330. ` 2. (1912) 24 M. L. J..66. 
es 3. (1889) L. R. 48 Ch. D, 106, 
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Repton School Governors D. Komon Rural Council : (1918) 
1 K. B. 26.. 

E E of— Local Government—Building 
 by-laws—Airs-pace at rear of new building—Public Health Acts 
Amendment Act, 1907, S. 23. j 

S. 28 of the’ Public Health Acts Amendment Act, 1907 > 
provides’ that “for the purposes of this Act and the Public 
Health Acts, and any by-laws made thereunder, each of the 
‘following operations, namely :— 

“ (a) The making of any addition to an n existing building by 
raising any part of the roof, by altering a wall, or making any 
projéction from the buildings but so. far as regards the addition 
" only shall be deeméd to be the erection of a new building”. - - 

By-law 12 framed under the Act provided that every person 
erecting a new domestic building should provide in the rear of 
such building an open space of not legs than 150 square feet, 

On a question’ raised as to the unreasonableness of by-law it- 
was held that the by-law was unreasonable and as such bad if the 
effect in a given case which might be of frequent occurrence of, 
construing a by-law in a particular way would lead to a result 
quite unnecessary for the protection of the Public Health and 
would impose a serious restriction upon the ordinary rights of a 
property owner with no good object, one would be entitled to say 
that the by-law is void, because it is “unreasonable: one must be 
careful to.see that the result is such as no one would desire’and 
would i in. itself be absurd ; but if it is found to be so, one is entitled 
and 4 bouid to say that such a by-law is bad for unreasonabl-ness, 


"al 
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- China ‘Mutual Steam’ Navigation i v, Mlacay : 
(1918) 1 K. $. 33. 
~- Defence’of the Realm Regulations 39, B. B. B.—Shipping 
controller—Duties and E E T Action 
against public officer in his official capacity, ` 
, The shipping controller by the new Ministries and Secre- 
taries’ Act 1916 has such powers as may be conferred on him by 
regulations under the Defence the Realm . Consolidation Act 1914. 
By Regulation 39 B, B. B. the shipping controller may requisition 
or require to be placed at his disposal any „ships in order that 
they may be used in the. manner best suited for the needs of the 
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country and may require any requisitioned ships to be delivered to 
him at such times and places as he may require. 

The shipping controlle# sent a letter under the “above regula- 
tion to shipowners stating, (a) the steamers were requisitioned (b) 
-the owners were to work them exactly as if they were. still run- 
ning in their own account, (c) and they were to run them in fact 
for the Government accounting to the Government for all net pro- - 
fits. In an action against the shipping controller for a declaration ` 
that notwithstanding the above letter the voyage was on account of 
the plaintiffs, the shipowners and that the plaintiffs were entitled 
to receive and retain the profits of such' voyage : held, (i) that the 
regulation was not ultra vires the Defence of the Realm Act. 
(ii) The shipping controller has no power to requisition the 
services of the owners. The letter is’ ultra vires in this essential 
respect and cannot be supported. (iii) An action will lie against 
the shipping controller as defendant, though he is an officer of the 
State when his conduct is in question. 


r a 


JOTTINGS AND CUTTINGS, 


The Bolshevists and the Law:—Lawyers! Peter the Great is 
said to have exclaimed when he was told that the busy throng 
whom he saw in Westminster Hall were lawyers, ‘why, I have only 
in my whole dominion, and I design to hang one of them the 
moment I get home !’ An even stronger dislike of all things legal 
has been displayed by the Bolshevists. ‘The Extremists’ says 
two one of Reuter’s correspondents in Russia, ‘have abolished all the 
existing Law Courts, and also the Bar’; and from the same source 
his come the supplementary announcement that ‘the Commis- 
sioners of the people intend tosetup Law Courts comprising 
soldiers, sailors, workmen and workwomen, irom among those 
most devoted to the people.’ Revolutionaries seldom fail to allow 
their hatred of existing institutions to extend to Judges and- 
Advocates. “The first thing we do,’ said Jack Cade, ‘let’s kill 
all the lawyers.’ That, in some degree or other, is invaria- 
bly the attitude of those who -are opposed to law- and order, 
but it is an attitude which the revolutionist never fails to} abandon 
when hesucceeds in re-constructing the society of which he forms 
a ‘part. Scarcely less regard was paid to legal institutions in the 
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French Revolution, but out of that fierce confusion there eventu- 
ally emerged, under’ the strong. guidance of Napoleon one of. 
the greatest codes of law the world has known. Although the . 


Bolschevists, in their eagerness to destroy, have abolished the 


Courts and the Bar, the Russian cataclysm “may eventually be. 


followed, not only by a restoration of the only’ means by which the 
rights of citizens may be determined, but also by a legal code that 


will materially assist the administration of justice in a country. 


which hitherto has not been conspicuous for the certainty or equali- 
ty of its laws,—The Law Journal. 


.! 


x% l 
The Supremacy of the Law :—Lord Robert Cecil, spéaking 
last Sunday at the great Zionist demonstration ¢ on.the Government’s 


declaration of policy for Palestine, put in a new form the common: 


description of the two main foundations upon which the policy- of 
this country has always been based—liberty and justice. ‘Perhaps’, 

said‘he ‘they might be more accurately called liberty and the 
supremacy of the law.’ And like the sound constitutional lawyer 
and student of history that he is, he claimed that, if we are ever to 
obtain that security which we have recently been told is so all- 


important to us, ‘It must be by the same means by which we have l 


secured liberty and happiness in our country, namely by the supre- 
macy of the law.’ That was well said, and lawyers will welcome 
thé’ declaration. It gives the law—fixed law, and not any nebulous 
idea of justice—its rightful place in the scheme of civilization, and 
_ a, new dignity to its study and its practice, S 


x% 

The Remuneration of Solicitors :—While the Council of the 
` Law Society are seeking to obtain an increase in Solicitors’ charges 
during the war—an increase,'it is uaderstood, of 25 per cent—the 
Committee of the Liverpool Law Society, while sympathising 
with this endeavour to obtain a war bonus, are raising the question 
of a permanent change in the principles on which the remunera- 
tion of solicitors is based. One of their main proposals is that the 
system of remuneration by scale charges should be extended. 
They claim that 


“Fyom the Solicitors’ point. of view the system saves labour 


and trouble, and will, on the whole,’ prove more remunerative by ` 


abolishing the anomaly that remuneration should depend, not on 


the valueg involved, but on the length of documents and number l 
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` of interviews necessary in a particular matter. It is believed also 

that it will prove acceptable to clients by substituting for ‘an 

uncertain charge, a charge .varying according to value involved. 

- he system is also the one familiar to the client in the case of 
_ almcst all other professional and business charges.” ` 

- We agreé with the President of ‘the Liverpool Law Society 

a report of whose presidential- address will þe found in another 


column, that it is absurd.that the remuneration of a solicitor’ 


` ghould still largely depend upon the prolixity of the documents he 
diaws—a” brief, for example—-rather than upon the skill he 
exercises and the importance of the matters with which-he has to 


deal. The supreme merit of ad valorem charges is that a` client ~ 


knows exactly how much he.wiil have to pay. It is not so much 
the costliness of legal proceedings as .the uncertainty of their cost 
that deters so many members of the public from resorting to them. 
` How very, absurd the present system it has been aptly pointed 


out- by Master King in the prefa& to his work on “ Costs on the l 


High Court Scale. ” 

“Costs are a peculiarly British institution.. No other country 
pays its lawyers in the same fashion, and in particular no other 
country has such an extraordinary difference in the mode -of 
-payment between men who think and the men who talk, between 
- the men whom the suitors.see and the men to whom the Judges 
listen. Nor is this distinction the only peculiarity-in our ‘mode 
of legal remuneration. Under it, through various causes, but 
principally from an inordinate application of the maxim, via trita 


via tuta, solicitors are largely dependent for their living upon the ` 


allowances which are framed upon the paradoxical principle of 


paying them ‘for things they don’t do by way of compensation for’ 


not paying them for things they must do.” 


Although, as the President of the Liverpool Law Society” 


has pointed out, the system of remuneration in conveyancing 


matters was changed in the midst of the Napoleonic wars, yet i 


it can hardly be expected that a radical change in the principle - 


of remuneration, both in-contentious and non-contentious matters, 
could be introduced during the present war, but it will certainly 
form & fitting part of the legal reconstruction that will come with 
peace, and the Committee of the- Liverpool Law Society.are ren- 


dering a useful service in affording the profession an opportunity . 


of formulating their ideas on the subject.—The Law Journal. 
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- The Kaiser and Lawyers.—At the Lawyers’ Club in New 
York on December 15, Mr. Gerard, the former. Ambassador in 
Berlin, toldan interesting anecdote illustrating the contempt which 
the German Emperor enfertains for lawyers. Ina notable inter- 
view the Kaiser took the opportunity to express to Mr. Gerard his 
hatred and contempt of them. “After shaking his finger in my 
face,” said Mr. Gerard, “and telling me he would stand no non- 
sense from -America after the war” the Monarch shouted, “ All 
the people who are opposed to me are lawyers. Lloyd George, 
Asquith, Poincare—they are all lawyers,” —Tbid, : 


eamm * 


CONTEMPORARY LEGAL LITERATURE: 


The November issue of the Harvard Law Review is devoted 
to the remarkable article of M. Duguit on Law and State. It is - 
a powerful protest against the current doctrines of State. The writer 
examines in succession, the conceptions of State according to 
Rousseau, to the declaration of the rights of man and citizen of 
1789, according to the German and French Metaphysical schools 
as well as the realistic schools of the same countries and shows 
their utter inadequacy. State according to Rousseau is omnipotent 
and the way in which he reconciles that omnipotence with the 
freedom of the individual does not in any way affect its omnipo- 
tence. The restrictions imposed by the State upon the individual 
are according to him, not really restrictions because those restric- 
tions are imposed by the individual upon himself though no 
doubt, in association with others as units of the organisation 
known as State. This extreme view in its totality~ was accepted 
by French writers of no school but it found favour with the 
German Philosophers like Kant and Hegel and German jurists 
like Jhering and Jellinek; Though a certain class of French 
thinkers do agree with these in looking upon the State as a. 
natural organism or person, they consider the rights and powers 
of the State as being subject to certain inalienable and indefeasible 
rights of the individual.. This idea is thus expressed in the 
declaration of rights of 1739: “ The end of all political association 
ig the conservation. of the natural and indefeasible rights of man.” 
Though some‘of the jurists of the German Metaphysical school 
‘that i is to say, ene to the terminology of the wr iter the school 


46 - . THE MADRAS LAW JOURNAL, (VoL, XXXIV 


~ 


that regards State as a person or organism, recognise the limitations, 
the later and the more recognised jurists do not seem to recognise 
any such, except in so far as the State itself chooses to recognise in 
its wisdom dictated by necessity or enlightened egotism The in- 
fluence of this school has led to the moral bankruptcy of Germany 
exhibited in her international relations during the present war. 
The German realistic schocl headed by the Bavarian writer 
Seydel repudiates the idea of personality imputed to the State which 
it regards a mere metaphorical expression and looks upon the State 
merely as a political association of individuals for a distinct end but 
even that school asserts the omnipotence of the State. The pre- 
sent day French writers like Mr. Benvist and Hsmaine whose 
_ views, M. Duguit claims to-perfect repudiate equally the idea of 
Sovereignty and Omnipotenca. M. Duguit throws overboard all 


notions of subjective right, autonomy of the individual and sover- . — 


eignty of the State. As Auguste Comte wrote “ each has duties in . 
relation to all; but no one has any right properly so called, In > 
other words no one possesses any other right than that of always 
doing his duty.” Neither has the State a subjective right to com- 
mand nor have the individuals subjective rights of liberty and 
property but all the governing and the governed are submitted to 
the jural principle, founded on social interdependence and by the 
application of this jural principle all individual wills—the wills of . 
those who govern as well as the wills of those who are governed 
—find themselves placed ina certain situation. which we call, 
an objective or legal situation, implying ina general way the 
obligation upon every one to co-operate according to‘his posi- 
tion in the maintenance of social solidarity and to do nothing 
which constitutes an interference with it. Positive law cannot 
- derive its obligatory force from a supposed commanding power of 
those who govern. Positive law is imperative when it realises the 
jural principle or puts it into practice ; it is imperative only when 
it has the one or the other of these two characteristics which in- 
deed are only oneand only in the measure that it has them, 
State is a differentiated Society in which the strongest must em- 
ploy the force at their disposal to assure the accomplishment of 
certain services for the benefit ‘of all. The will of those who 
govern has no force as. such; it has value and force only to the 
extent that it makes for the organisation and the functioning of 
public service. Thus, the notion of public service comes to replace 
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thatof sovereignty. The State “ig no longer a sovereign power 


which.commands ; it is a group of ‘individuals having in their con- 


trol forces which they must employ to create and'to manage pub= 


lic service, The notion of public service ‘becomes, according to this: 
T ‘ 


theory the fundamental notion of modern public law, ‘The © 


writer of a note on M, Duguit's article im the Review says' 
that the views of M. Duguit. have excited comment in & 
manner almost unprecedented. It has divided the lawyers: 
whose work verges on political speculation into hostile camps. 
Some fiercely deny its truth either as a statement or 
induction and urge that it would result in anarchy while others 
_ like M. Berthelemy “have not hesitated to adopt alike its methods 
and conclusions. Others again seem to reach not very different 
results by very different -methods. A whole school of legal 
thinkers are clearly influenced by the speculations of the writer. 
. Undoubtedly the writer’s views are highly -interesting and, if 
-~ accepted, should profoundly affect many ‘an accepted political 


opinion in England and elsewhere. 


_#” 


- BOOK REVIEWS. . 


THe Inpian Stamp AOT, by Desai Narotam, 8rd edition, 
Price Rs. 9. 

“We have great pleasure in announcing the publication of the 
3rd annotated edition of the Indian Stamp Act by Mr. Desai 
_ Narotam, pleader, High Court, Bombay. The book under review 
is so well known to the legal public that it does not require many 
words from us in commending it. We would only draw the atten- 
tion of our readers to the fact that in the present edition the 
‘ amendments of the Act, notes of cases, rules, notifications etc. have 

been brought down to the end of 191%. - 





THE PROVINCIAL SMALL CAUSE Courts Act, by K. J. Bus- 
tomji, published by Butterworth & Co. Price Rs. 6. 
It is with great pleasure that we inform the members of the 
Bench and the Bar of the publication of the Commentaries on the 
Provincial Small Causes Courts Act, by Mr. Rustomji, the well 
known author of 'Indian Law of Limitation which has within 80 
J3 ~ 
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short a time taken the foremost: place among the up-to-date Com- `` 
mentaries on the Limitation Act. We have carefull y gone through: 
some portions of the volume under review, and we can confidently 
say that it maintams-the high standard of accuracy which hag 
been associated with the name of the author. It is hardly neces- 
sary to mention .that the’ -cases have been subjected to careful 
criticism wherever necessary andthe author has made useful 
suggestions of his own on many points. The case law has been 
brought down tothe end of October 1917. We have every reason 
to believe-that this book will find a prominent place in the likrary 
of all lawyers and j udges, i l 


The Madras Law. Journal. - 
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MALABAR LAW: INDIVIDUAL PROPERTY AND 
SUCCESSION. 


In knu Isvaran Kandan v. Sirkar 1, two classes of Heis 
are mentioned: one, descendants of great- great-grand-mother 
downwards of a deceased person between whom and himself com- 
munity of property existed and who are called Anandravans. or 
seshakars ; secondly those who claim from more remote female 
ascendants and who are known as Kuttukars or Dayadies. The 
property escheats to the Crown only on failure of both these classes 
of heirs but the Crown has a claim for adiyara-fees in the. case of 
the second class of heirs. (See also Kunjan v. Ulahaunan Ouseph?2.) 
-The classification, it will be noticed, is a clumsy adaptation of the 
Hindu Law rule as to Bandhus, with a graft from the rule as to .co- 
parcenery ceasing with the great grandson. In fact there seems 
to be no limit, either under the Hindu Law or the’ Marumakkat- 
tayam Law, within which alone co-parcenery can exist and the-rule 
is obviously one for revenue purposes. In Raman Govindan v. 
Raman Raman 8, the-doctrine of lapse as laid..down by Hollo-. 
way, J.,.in Kallati Kunju Menon v. Palat Erracha Menon 4, 
was accepted as sound law and it was further elaborated n Leksh- 
mi Narayan v. Eachooty Mathevi'5,.in its application. to divided 
_Kootukars or dayadies. It was laid down in that .case, that the 
property of the last surviving member of a Tarwad would, on his 
_or her’ death, lapse jointly to the Tarwads having community of 
pollution or pula sambandam, the nearer excluding the more 
remote, nearness being however determined not by, degrees `of 
propinquity alone but also by the circumstance as to who divided 
off last. Ifthe Tarwad in which the succession vests is divided into 
Tavazhis or branches without community of. rights, the branches 
might inter se enforce division of the property. Raman Govindan 
v, Raman Raman 8, was. dissented from in Panapilla Janka- 
pillar Narajana y. Kanakku Krishnan. Nar ayanan §, as 


1, (1882) 2 T. L. R. 88. © 9, (1899) 17 T. È. R. 117. 
© 8. (1899)16 T. L. R. 57. - 4 (1864) 2 M. H. O. R.-162. 
5. (189917 T., L. R. 69. i 6, (1906) 22 T. D. R. 278. (F. B.) 
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regards: certain classes of property and was ultimately overruled i in 
Saklı Kerulan v. Sakthi Sakthi 1,where it was held that the _self- 
acquisitions of a member devolve on the thavazhi and not on the 
Tarwad. “If propinquity is the test for heirship in’ Marumak- 
kata yam law to a _property left by a Marumakkattayee last survi- 
vor who had absolute power of disposal during his life-time over 
that property” argue the majority consisting of Sadasiva Iyer, C. 
J., and Hunt, J., “the logical result is that the law of Snheritance 
as to saiun i should also be based on propinquity of rela- 
‘tionship, the only limitation imposed being that the legal person 
that inherits should be or represent a-Thavazhi and not inherit aga 
mere individual.” Even here it will be noticed we are under the spell 
of doctrine of lapse though in a more qualified form. hat there 
should be individual heirship at some stage could not be helped for . 
instance when all the members of the Tavazhi are divided from 
each other. Even then the learned Judges would apparently first 
‘ notionally transfer the property to the Thavazhi and then divide 
the properties between the various members. How that ‘division 
is to take place, whether according to’ the Sub-Thavazhis it may 
consist of or according to the number of members, is in itself a 
problem to be determined according to the view one ig inclined to 
take of the rights of individual members at a partition of the 
family property. How much of the theory enunciated vin 
` Lakshmi Narayani v. Eachooty Mathavi 2? survives Sakthi 
Kemlan v. Sakthi Sakthi 1 has not apparently yet been the subject 
of any decision in Travancore. Under the Hindu Law, as between 
the descendants of a co-parcener, the ‘status of non-divigion is a 
ground of preference. The right of the descendants by birth 
forms the basis of that preference under the Hindu law. Group 
` suiccession would seem to bea circumstance in favour of its recog- 
nition under the Malabar law in all cases, but the rule of succes- 
sion by the Thavazhi being a rule of succession and not a rule of 
| survivorship ï in any form, preference of individual members of the 
Thavazhi.on the ground of non-division would, indeed, be an anom- 
aly. Preference on the ground of being the latest to be divided off, 
from the propositus is a fanciful elaboration for eae there i is no 
analogy whatever in the Hindu Law. ’ 


Under the Aliyasanathana-haw of- South Gona -the -effect 
of decisions is that property goes to the nearest Thavazhi 








1. (1908) 24 T. © R. 109. | 2 17T. D.R. §9, 
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Antamma v. Kaveri 1, Manjappa Ajri. v. Marudevt Hengerw. ? 
and it. ig assumed in Timma v. Daramma 3 that if several: 
divided Thavazhis become entitled, they take equally -and as- 
tenants intcommon. (See Madhev: Amma v.. Kunhunmi Menon +: 
for Malabar Law.) 


` In this matter, the Malabar Law as eee, at present is 
in an unsatisfactory condition, The doctrine of lapse laid‘down by 
Holloway, J., in spite of the destruction of its theoretical basis 
in the Sivaganga case managed to survive in many an obiter dic- 
tum and was upheld by the Full Bench in Govindan Narr 
v.. Sankaran Natr 5, by a majority, by Sir Arnold White, 0. Ji, 
on the ground of oe decisis and by Abdur Rahi, J., on the 
ground of custom. The authority of this decision is considerably 
shaken by the décision in the later Full Bench in Chakkara 
Kannan v. Kunbi Pocker 6, which vigorously combats ‘the view 
and rejects it so far as succession to the property of females is 
concerned. As it is, in the case of males, the rule of lapse to the 
Tarwad obtains, but in the case of females, the rule of succession 
to the Thavazhi obtains. Even in the case of males, property. 
acquired. out of the savings of Putravakasam- property or joint 
acquisitions of the members of the branch would be taken by 
the Branch and not by the Tarwad, Komu Nair v. ‘Ittiath 
- mma T. The effect of the later Full Bench is to restrict 
‘the application of the decision of the earlier Full Bench to cases 
in which there isa Tarwad undivided from the propositus and 
renders inadmissible the elaboration of the doctrine of lapse cone 
‘tained in Lakshmi Narayani, v. Eachooty Madhavi 8. The 
‘point was raised in 5. A. 1811 of 1915 but their lordships did 
not express a final opinion though their inclination was against 
it. The actual decision was when a family. divides most, of the 
properties belonging to it, it is divided in status and the pro- 
perties so divided and subsequent acquisitions therewith go to 
the Tavazhi though in respect of the undivided property it may 
be, the whole Tarwad continues joint in status. The best analogy 
to the.doctrine of lapse afforded by the Hindu Law is: the 
usage of survivorship obtaining in zamindaris and in respect -of it- 
the latest. decision of the Privy Council is that when there is a 





1. (1884) I'D. R.T M. 575. "2, (1915) I. L. R 39 M. 12, 
3. (1887) I. L. R. 10 M. 36%. _ 4. (1898) 4 M. D. J..48:. 
.—5-— (1909). I. L. R. 32 M. 8351. 6. (1916) I L R. 39 M. 817. P. B, 


Te- (1900) 10 M. L. 3.59. 3 017 Tr. L. R. 69. - 
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division of status inthe fami] y, t: e, to say in respect-of all the 
partible parties, the usage of survivorship in respect of. the impar- 
tible estate ceases and the property thereafter descends like ordinary 
separate property (Tarakumari v, Chaturbhuj Narayan Singh 1) 
and there cannot be any justification for appealing to the doctrine 
of lapse for the purpose of giving preference to the Tarwad, much 
less any particular section of the.Tarwad as being the last to 
divide off from the propositus. The decision of the Privy Council 
in Swagnana Tevar. v. Periasami 2, is authority for. ex- 
cluding properties’ in respect of which there has been a 
division from the operation of the doctrine of lapse though 
there is a tarwad in existence joint and undivided in respect of the 
bulk of its properties. The rule of succession as distinguished 
from the rule of survivorship or lapse is that property descends to 
one’s own’ descendants (which is possible only in the case of 
females), in default, the mother’s Tavazhi, ¢. e., mother and her 
descendants, in default to the grandmother's Tavazhi and go forth. 
' Where it should stop, it is difficult to say but it’ may be assumed 
as in the Travancore cases that the limits for purposes of pollution 
mark also the limits for purposes of ‘inheritance though the 
right of inheritance may not depend on the right or duty to make 
funeral offerings. l p 


_ Under the Travancore Law, a convert would lose all rights 
of inheritance; but, in British India, he will have to ‘be treated 
as: a divided member and his rights determined on that basis. 
That is to say, in cases where the doctrine of lapse applies. 
and even in:other cases, if his Tavazhi is undivided from the 
deceased he:may be cut off as any other divided member is. . So 
far as the rights of succession to the property of the convert are: 
concerned those would be determined by the law to which he is 
subject and if under that law mothers, brothers or sisters or the 
_ descendants of the mother or sister though of another faith are 
entitled to take, we-do not’believe the fact that legal inarviage is: 
not recognised among the Malayalees would stand in the way of 
their inheriting the property. It may be too much however’ to. 
expect . those systems to recognise the descendants of the males. 
when the law by which these are govérned: does not recognise 
heritable relationship. The ground is wholly, untrodden’ ground 
and naturally we have to speak with considerable reserve... 











1 (1915) I D. R. 42 0-1179.. 2. (1878) L O-R. 1 M.-342. (P, 0.) 
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Again, there are piebald systems of inheritance like that of 
- Moplas or Tiyas which, on account of the complications they 
present have to be dealt with separately. | | 

Ss. 23 and 24 of the Malabar Marriage Act also imtroduce 
certain variations in the ordinary law of inheritance. S. 23 says 
where a man following the Marumakkathayam or Aliyasantana 
Law of inheritance dies intestate in respect of his self-acquired or 
separate property or any portion thereof, one half of such 
property or in the event of no member of his Tarwad surviving 
him the whole of such property shall devolve on his widow if he 
leaves no children or on his children in equal shares if he leaves 
no widow or on his widow and children in equai shares if he 
leaves both widow and. children; S. 24 says where a woman 
following Marumakkathayam or Aliyasantana Jaw of inheritance 
dies intestate in respect separate or self-acquired property or 
any portion thereof one half of such property shall devolve in equal 
shares upon her children and in the event of no member of her 
Tarwad surviving her the whole of such property shall devolve on 
her husband. 8.2 defines children as sons and daughters of 
parents whose sambandham has been registered under the Act 
whether born before or after such registration. In the case of 
any one whose personal ‘law permits adoption children include 
adopted sons and daughters. These sections it will be noticed 
form a serious departure from the ordinary rules of inheritance. 
But as they have a restricted ee no question has yet 
arisen under these sections. 


| It has been decided under the Aliyasanthana Law that leprosy 

and insanity which are recognised as grounds of exclusion ' under 
the Hindu Law cannot be regarded as such under that system. 
Chandu v. Subba 1, Sanku v. Puttumma 2, As stated in Sanku v. 
Puttunma è “the test in such cases under the Hindu law is 
whether the defect is such as would be sufficient to prevent the 
claimant from offering the funeral oblations, Right of succession 
under the Aliyasanthana Law is in no way. dependent on the 
capacity to offer funeral oblations.” There is no reason why the 
Malabar Law-should in this matter differ from the Aliyasanthana, 
Law. ` 


a a cS REN Pe ne Nr aR ts a 
` 1. (1908) I. L. R. 18 Mad. 209. 2. (1890) I. L. R, 14 Mad, 289 at p. 299- 
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SUMMARY OF ENGLISH CASES. 


Hawkey v. Stirling. 1918 (1) K. B. 63: 

Sunday Observance Act, 'S. (DA musemeni caterer—Sale 
of goods— Tradesman. 

Section (1) of Sunday Observance Act re that ‘ No 
tradesman, artificer, workman, labourer or other person whatacever, 
shall do or exercise any worldly labour, business or work of their - 
ordinary callings upon the Lord’s day or any part thereof (works 
of necessity and charity only excepted)”. 

An amusement caterer who carries on business on week days 
and Sundays at premises where any one who chose played at cer- 
tain ganies paying the amusement caterer for the implements 
used in such game or where the player gets from the caterer some 
article on achieving a certain result is a tradesman ’ within the 
meaning of the section and liable to conviction. 





Rex y. London Committee Council : Ex parte Gorrie, 1918 
(1) K. B. 68. 

Mandamus—By-law—Consent at the discretion of Public 
Authority—Resolution to re fuse consent— Whether mandamus 
lies. | 

"Where under a By-law made in exercise of statutory powers, 
a’ Public Authority is to grant permission at its discretion to ‘do 
certain acts and the Public, Authority passed a resolution that all 
existing permissions should be determined and that no new per- 
missions should be granted thenceforth, such ‘discretion is not 
properly exercised by passing a general resolution to the above 
effect and acting thereon and Mandamus will lie against the 
Public Authority for the proper exercise of the discretion in 
individual cases, 


JOTTINGS AND CUTTINGS, ` 


Authority to compromise.—According to the practice books, 
a solicitor has general authority to compromise an action, useless 
expressly prohibited (Annual Practice, 1918, pp. 1912 and 1961); 
and it would seem that the same general, but limited, authority 
extends to a solicitor’s ageat while engaged in the conduct of 
proceedings. But if Mr. Justice” McCardie “is right in the 
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considered judgment which he delivered the other day in a rather 
curious action (Welsh v. Roe; January 17), the authority is wider 
than this, and there is no limitation once the action has been 
placed in the solicitar’s hands. Inthe learned Judge’s opinion 
“It is clear that a solicitor- has an implied authority to compromise 
the action, and that no limitation on such implied authority 
avails the client unless such limitation be brought to the notice of 
the other sidé.” That was decided so long ago as 1696 in Latch 
v, Pasherante (6 Salk, 86), and there are later judgments of Wilde, 
C. J. and Campbell, C. J. to support the same, proposition. But 
the more recent authorities have not gone so far, and there are 
numerous cases both in the Common Law and Equity Courts 
where the question of prohibition of a settlement, or of a 
compromise only on certain clear conditions, has been seriously 
entertained (cf, Hickman v. Berens 1895), ‘and compromises 
been reopened though made in open Court *by counsel, who are 
supposed to have even wider powers than solicitors. In the 
latest case (Little v. Spreabury, 1910) the Court (Bray and 
Coleridge, JJ.) carefully refrained from deciding the point, but 
the judgment there proceeded on the assumption that if there 
were an express prohibition the party dissenting would not be 
‘bound. That is still perhaps the safest line to take notwithstand- 
ing Mr. Justice McCardie’s judgment, for there was no allegation 
in the action before him that the solicitor: had acted in defiance 
of any prohibition, and his observations on that point may be 
regarded as obiter—The Law Journal, 26th January, 1918. 


a 


The Lord Chief Justice's Leave-taking :—The impressive 
ceremony in the Lord Chief Justice’s Court, when the Solicitor- 
General, on behalf of the Bar, wished the Earl of Reading ‘God 
speed’ in the great task he has undertaken in America, was a 
conclusive answer, so far as the legal profession is concerned, to . 
the suggestion that the Lord Chief Justice ought not to have’ 
accepted his temporary position as High Commissioner in the 
United States without resigning his judicial office. The presence 
of the judges, as well as the large’ gathering of the Bar, was 
ample proof—if, indeed, proof were needed—that in the opinion of 
those best qualified to speak on such a matter, the traditions of the 
office.of Lord Chief Justice will not suffer by Lord Reading’s 
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ing & great national service -in another, and in these momentus 
times, not less important sphere. ‘There is, in truth, something 
that is analogous between the duties which the Lord Chief Justice 
ordinarily’ performs and those which he has been chosen to 
discharge in ‘the greatest cause.’ As he himself observed, in 
replying to Sir Gordon Hewart’s address, he will still be engaged 
in America, ‘in the administration of justice, and in the preserva- 
tion- of liberty according to the laws of humanity and civilisation.’ 
The whole profession, not without a feeling of pride that one. of 
their member has been chosen for so .responsible a post, will,. as 
the Soliciter-General remarked in his very felicitous speech, look 
forward eagerly to welcoming the Lord Chief Justice at the 
` earliest moment on his return, especially if, as the whole nation 
hopes and believes, his labours in America help to bring about 
‘the peace which is victory, and the. victory which is lasting 
peace,’—Jbid., 19th January, 1918. 


+% 
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‘The Freedom of the Seas.’ Simple and unchallengable as 
the proposition ‘the freedom of the seas’ appears to be it is really 
as ambiguous as the old ‘Rights of Man.’ What are ‘ rights’? 
What is ‘freedom’? President Wilson’s latest pronouncement 
on the war aims of the Allies, with its formula ‘Absolute 
freedom of navigation upon the seas outside territoria! waters, 
alike in peace and in -war, except as the seas may be 
closed, in whole or in part, by international action for the 
enforcement of international covenants’, is the best answer which 
has yet been given to the modern query. America has always 
been foremost in the demand for the free use of the world’s high- 
ways in war as in-peace, but she has -hitherto been practically 
free from the chances of war outside*her coasts, and it is only 
now, when she is involved as a. belligerent in such a conflict, that 
she can appreciate the full consequences of the claim, The 
general assent which has been accorded to the President's state- 
ment promises the removal at the next Peace Conference of one 
of the stumbling: blocks of. diplomacy, and we shall welcome it, as 
we did the Declaration of Paris after our last great war, because 
it will relieve England, as the greatest of maritime powers, of a 
fruitful cause of misunderstanding with other nations. It will also 
have the great advantage of frustrating in future the attempts of 
rivals like Germany to foster suspicion and jealousy of the 
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maritime predominance. which is necessary and natural to us as 
an island power. We desire, not less than other nations, to make 
the sea, as it originally was, perfectly free, thought, not in the 
original sense—which, as Maine remarked, was that-of ‘being uni- 
versally open to depredations.’ Grotius is usually acclaimed by Con- 
tinental writers as the founder of the modern claim to freedom of 
the seas, but, as Sir John Macdonnell has recently reminded us, our 
own Queen Bess was the first true defender of the principle, and her 
victory over the Spanish Armada was a victory for maritime 
freedom all the world over. So perhaps when the present hostili- 
ties cease, a new Declaration of London or of Washington, based 
-on the American President’s formula will-prove to all the world 
that with us the freedom of the seas is no mere phrase, but stands 
for that full freedom which, not our own arbitrament, but the 
judgment of the common league of Nations will set-up for all: 
peoples. —Ibzd. | 


* X 
* 


The Lord Chief Justice's Mission :—Having already eclipsed 
all other records on the Bench in so many respects, it is no great 
matter of wonder that the Earl of Reading, as Lord Chief 
Justice, should courageously take on himself the mission of high. 
political importance to which he is called by command of the King 
and the desire‘ of the two great English democracies. The petty 
objections which have been raised in some quarters to the Chief 
Justice’s appointment as the “ King’s High Commissioner in 
the United States in the character of Ambassador Extraordinary 
and Plenipotentiary on Special Mission,” on ground of incompati- 
bility between the two offices will find no support in legal circles. 
On the contrary, it is generally recognised that, great as are Lord 
Reading’s administrative qualities, and valuable as has been his 
reforming influence in ‘the Courts,.there is no special call for 
these functions in the present disturbed times, while the devo- 
tion of all his powers to the unification of the effort between the 
two Governments is the greatest service which hecan now render 
to the State. There is, indeed, something of poetic justice in the 
appointinent of the sucessor of Mansfield to undertake this 
harmonizing task in the crisis which has again welded together 
the two peoples, whose separation was s0 largely contributed by 
the political activity of the © silver-tongued”’ maintainer. of the 
Mother Country’s “ rights.” `The key to the Temple of Peace 
now lies, we are assured, in the Capital at Washington; and it ig 
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a happy fate which takes there another great advocate and Chief 
Justice to guide men’s minds, and direct their energies, to the 
opening of the gates.—Ibid., 12th January 1918. 

| x% 

‘The Limits of Cross-Hxamination.—Is an advocate entitled 
to put a question to a witness suggesting imputations upon his 
character merely because he has been instructed todo so? At 
the instance of Judge Graham, K. C., who had before him at the 
Bow Country Court, several months ago a case in which a 
barrister, in cross-examining the defendant, suggested that she 
had been guilty of immoral conduct, the Bar Council have laid | 
down five rules for the guidance of counsel in such matters, based 
upon the material sections of the Indian Evidence Act, 1872, 
framed by Sir James Stephen. They say—to summarise,the 
` rules that questions attacking the character of a witness ought 
not to be asked unless the advocate has reasonable grounds for 
thinking that the imputations they convey is well founded; 
that instructions by a solicitor to put such questions may be 
regarded prima facie by counsel as reasonable grounds for ' 
believing the imputations to be true; that no statement 
of any person other than a solicitor should be so regarded | 
unless he can give satisfactory reasons for his statement; 
that such questions, whether or not the imputations they convey 
are well-founded, should not be put if the advocate is of 
opinion that they would not materially affect the credibility 
` of the witness or relate to matters so remote in time or of such 
character that they could not have that result; and that “in all 
cases it is the duty of the barrister to guard against being made 
the channel for'questions which are only intended’ to insult or 
arinoy either the witness or any other person, and to exercise hig 
own judgment both as tothe substance and the form of the 
questions suggested to him,” Such rules must necessarily be 
somewhat wanting in particularity, but ths last one ig really the 
conclusion of the whole matter, Cross-examination is the 
most powerful weapon in the armoury of the advocate, and any 
unbecoming use of it, therefore, is all the more regrettable, 
He cannot, of course, be expected to investigate personally 
all the statements and suggestions he is instructed to make, 
but if he acts within the spirit of the Bar Council’s final 
rule—if, in other words, he remembers that he ig not g mere 
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hireling whose function is to make himself the channel 
of the malice or mendacity of his client the traditions of 
the profession are never likely to suffer at his hands. Ibid., 
12th January, 1918. 


CONTEMPORARY LEGAL LITERATURE. 


A writer in the Minnesota Law Review for December 1917. 
contrasts the Practice and the Law of the Prize Courts of England 
and Germany. While in England, the Prize Court is but one of the 
ordinary Courts of the land (though appeals lie to the Privy Council) 
in Germany it is an administrative Court composed only partly of 
lawyers, the others being Naval, Military and Political Officers, 
National feeling runs high even in ordinary courts in times of war 
and it may naturally be expected to affect these administrative courts 
in a much higher degree. The procedure however of the German 
Courts is more liberal than the English in this sense that it 
places no restriction on alien enemies appearing in Courts and 
pleading their causes either personally or by attorney. The law 
administered in the English Courts is the international law sub- 
ject to the ultimate authority of the Parliament and the authority 
of the King in Council to issue ordinances at variance with interna- 
tional law has been authoritatively denied in the Zamora Case. In 
Germany, on the other hand, the law administered is in the first 
instance, the Imperial ordinances and it is only in their absence 
that recourse is had to international law. In this there is room for 
apprehending increasing danger to neutral and alien interests. The 
writer, therefore, urges the establishing of an international world 
tribunal to deal with those claims. e e 

Another writer in the January part of the same Journal dis- 
cusses the feasibility of a uniform procedure in all the American 
Courts subject to modification from time to time by the Supreme 
Court after the English plan. In America. all such questions are 
complicated by the constitutional questions regarding the powers 
of States inter se and the federal Legislature, the powers of the 
Congress and the Courts, and the fundamental rights preserved by 
the charter, The writer shows that none of these present any dilli- 
culty in the way of the realisation of this ideal which has the 
support of most Bar Associations in the country. The sole object 
of any procedure system should be at the lowest the ascertainment 
of a just and speedy decision upon the merits according to the 
principles of substantive law, at the lowest practicable cost, of all 
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disputes between litigants, How far it is from ihia ideal being 
realised i in America in criminal cases can be gathered from. an 
article in the Canada Law Journal where it is stated that compared 
with the murders committedand the number of trials, the ac- ` 
quittals stand highest in America, doubtless due to the great value `` 
attached to forms and technicalities there. 

Another article in that Review, discusses the power of the 
Congress to restrain individual liberties and rights reserved 
by the American Constitution.in view of the exigencies of the 
war, The writer is inclined to the view that it has such power. — 


In the Canadian Law Times for December 1917, there is an 
attempt made to differentiate, in the light of the decisions, the 
degree of care required in the case of licensees, invitees’ and 
trespassers. Towards invitees the law insists on reasonable care 
while it expects bare licensees to take the premises in the condition 
in which it is, the licensor being liable only if he is guilty of 
laying a “trap”. In the case of trespassers, there i is: vay only 
in the case of intentional wrong. 

In the Harvard Law Review for the same month Mr. Kales 
discusses how far contracts in restraint of trade are recognised in 
America. A contract not to engage in a given business or occupa- 
tion is assumed fo be void where the promisor is already 
engaged in it and the promisee is not ‘and does not intend to 
be, The rule does not apply to businesses which though the 
state regards as lawful, nevertheless considers opposed to public 
interests such as the liquor ‘business. Restrictive covenants 
accompanying. the prom‘sor’s entry into an appenticeship arrange- 
ment or made upon his entry into the service of the promisee for 
the purpose of learning a trade or business are also upheld 
provided that the restriction is not broader than the business of 
the master. Similarly restrictive covenants accompanying the 
sale of a business provided here also the restriction is operative 
over a less area than that of any state where the restriction 
applies. In the case of covenants not to carry on a business given 
by one in the business to another in the business or intending to 
enter it would be valid subject to this exception viz., that it would 
not be upheld if-it involves|the letting down and standing idle of 
valuable plant. If the plant is purchased also, the covenant 
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REVIEW ON THE GROUND OF NEW EVIDENCE : — 
‘A CRITICAL NOTE, 

[Nandalall Mullick y Panchanan Mukerjee 1.] 

Two questions arising under the law relating to review were 
considered in the above case viz., (i) the nature of the evidence requi- 
site to justify a Court in granting a review on the ground of its dis- 
covery and (ii) the powers of ati Appellate Court to interfere with an 
order granting a review on this ground, On the first, the learned 
Judges adopt the rule laid down in certain recent cases in England, 
as governing motions for ‘new trial,’ viz, that the new evidence 
relied on must be ‘such as,’ if produced ‘at the trial, would have 
been conclusive in favour of the applicant. As to the second, they 
hold that ‘strict proof’ in’O. 47, R (2) (b) merely means ‘legal 
evidence’ and that if the.Court below had before it legal evidence 
as to the circumstances of the ‘discovery’ a court of appeal ought 
not to interfere with its discretion in grunting a review: or con- 
sider the ‘sufficiency’ of the proof as to the applicant’s diligence. 
We cannot help feeling that the view asabove stated unduly nar- 
rows the scope of the beneficent provisions of the statute on both 
the points mentioned. ‘[he respect due to the considered opinion 
of the learned Judges and the practical importance of the subject 
necessitate a careful investig ution of the principles on which the 
rules of' the Indian Procedure Code on this matter rest and the 
applicability thereto of the analogy and restrictions of the law 
relating to ‘ New trials’ in Tingland. | 

It may be useful to recall that the law and practice as to 
‘re-hearing —using it as a convenient generic ierm—in the Courts 
of Record in England, has grown up under the constant influence 
of two important fa:tors; one, the divergens jurisdictions of the’ 
Common Law Courts and the Chancery and the other, the division 
of functions between Judge and jury. Tbe practice of ‘ rehearing ’ 
in chancery seems to have owed its origin to the circumstance 
that there was‘ no appeal from the Lord Chaucellor to any higher 

L (1917) I. L. R. 45 C. 60, 7 
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tribunal, so that any injustice arising out of his decisions could be 
remedied only by himself correcting his own or his predecessor’s 
orders. The matter was regulated by General orders and as early 
as Lord Bacon’s time it was settled that a decree once enrolled 
could be reversed or‘altered only upon a bill of review and that.no 
bill of review shall be admitted ‘except it contain either error in law 
appearing in the body of the decree without further examination 
of matters of fact or some new matter which hath risen in time 
after the decree and not any new proof which might have been 
used when the decree was made; nevertheless upon new proof 
that is come to light after the decree made and could not possibly 
have been used at the time when the decree passed, a bill of 
review may be grounded bythe special license of the court and 
not otherwise.’ Prior to enrolment of the decree or order, any 
error therein might have been rectified on a mere petition of re- 
hearing. (See per. Cozens. Hardy L.J.in Charles Bright and Co. 
Ltd. v. Sellar 1 per Lord Hardwicke in Norris vy. Le Neve 2). The 
like power came, in course of time, to be exercised by the Lord 
Chancellor's deputies as well, +. e by the Master of the Rolls and 
the Vice Chancellor:- There-was however nothing analogous to 
this in the Common Law Courts ‘per Thesiger, L. J., in In re St. 
Nazaire Company 3) and.after the fusion of practice effected by 
the Judicature Acts it would appear, that no division of the High 
Court has power to review or re-hear a case after judgment had 
been passed and entered (zbzd. see also per Romer, J.. in Ainsworth 
v. Wilding +). The jurisdiction to review being substantially in the 
nature of an appellate po ver, such prt of that old jurisdiction as 
at all remains now belongs to the Court of Appeal, subject however 
to the possible right of a suitor to get similar re'ief in certain 
circumstances, by an independent action corresponding to the old 
bill of review (See Boswell v. Coaks (H. L.) 5 Burch v. Birch 8.) 
The Common Law. Procedure was dominated by the finality 
attaching to the verdict of a jury. -The Court could not ordinarily 
disturb it, the aggrieved:party could only move for a new trial; 
(Compare Davies v. Felix? with Potter v. Cotton 8) and it required 
the intervention of the Legislature to empower the Court of Appeal 
in certain circumstances to enter judgment for one or other of 


1. (1904) 1. K. B. 6. ` 2. (1748) 3 Atk. 26. 

3 (1879) L. R.1323 Ch. Dat. p. 101. 4, L. R. (1896) 1 Ch. 672: 
6. (1894) 6 R. 167, '6. L.R. (1902) P. 180, 

7. (1878) L, R. 4 Ex. D. 82. 8. (1879) L. R. 6 Ex, D, 187, 
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the parties without ordering a new trial. A long course of practice 
strictly limited the grounds on which a new trial could be 
granted and the procedure relating to motionsfor the purpose has 
varied from tire to time (cf. per Fletcher Moulton, L. J. in Dean 
V. Brown 1 Penn v. Bibby 2 In re May B Heckscher v. Crosley 4 
Allcock v. Hall 5). Motions for a new trial are: now regarded as 
pertaining to the appellate jurisdiction of the Court and governed 
to a certain extent by the principles relating to appeals (See 
O: 39 ‘of the Supreme Court Rules), subject -however to this im- 
portant difference that where the appeal is from a Judge (without 
a jury) the Court of Appeal ‘re-hears ' the case, even in so far as 
it involves questions of fact, see Coghlan v. Cumberland 6, If 
after a case has been decided by the trial Court a party wants 
to avail himself of the benefit of new evidence, he may, in cases in 
which the question of fact is open for. the decision of the Appel- 
late Court, have it adduced in the Appeal (O. 58.r. 4) but in other 
cases, it will only afford him ground for a motion for new trial. 
In dealing with such motions, language of different degrees of 
strictness has been employed from atime to time in the repor.ed 
‘eases. In Anderson v. Titmas 7 ib,was said thata new trial would 
not be granted on the ground of the discovery of fresh evidence 
unless there is a reasonable: probability that it would have 
. altered thé verdict. Cleasby, E. said that the fresh’ evidence should 
“be ‘conclusive. Twenty years Jater, in Young v. Kershaw 8 
one learned Judge of the Court of Appeal (Smith, L. J.) required 
that the new evidence must be such as, if it had been adduced at 
the trial, ‘ would have been conclusive, so -that the verdict must 
‘have been found otherwise. ’ Another Lord Justice (Williams, L. J.) 
. said that the new: evidence must be such ‘that without it the 
verdict must'be taken to- have been ‘based on mistake, surprise or 
fraud.’ The third Lord Justice (Collins, L. J.) described the test 
with the qualification that the evidence must be ‘ practically con- 
. clusive ’, so as to render it ‘ probable-almost beyond doubt’ that if 
it be adduced, the verdict “would -bé different. Then.. came 
Brown v. Dean 9'in’ which Lord Loreburn,” L. C: laid 
it down that” the’ new, evidence ‘must -at least be such 
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7. (1877) 36 L. T. 711. 8. (1899) 81 Iu. T. 581. 
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as is presumably to be believed and, if believed, would - be 
conclusive.’ But Lord.. Shaw, it may be noted, would not 
accept the test as thus stated; his Lordship only thought that the 
new evidence should be ‘ material’ and ‘ relevant’. It is scarcely 
necessary to point out how considerable is the difference between 
the two standards: When that case was before the Court of Appeal 
‘Lord Alverstone,C. J. said that ‘ifthe matter were res integra 
there would be a good: deal to be said for giving a County Court 
Judge, at any rate ina case tried before himself alone, a wider 
discretion as to ordering a new trial than exists in the Supreme 
Court? In Warham v. Selfridge 1 the point was stated substan- 
tially in the terms employed by Williams, L. J. in Young v. 
Kershaw * viz., that the new evidence must be of such a character 

‘as to justify one "in saying that the verdict could not in the 
interest of justice be relied on because it was based on mistake, 
surprise or fraud.’ 


~e- 


Turning now. to--the former practice in- Chancery 
the test suggested in Bennet v. Lee? was, whether the | 
new evidence was ‘relevant to the matters in question or- so 
material as to induce the court-to put the parties to the expense of 
anew hearing. In Thomas v, Rawlings 4 the Master of the 
Rolls dealt with the application -on the footing whether ‘if the 
matter were brought before me on the former evidence in the 
cause, coupled with what is now adduced and with no other or 
further evidence, it would have induced me to makea different 

decree to that which I then pronounced,’ Hungate v. Gascoyne 5 
“deserves to be particularly noticed The Vice-Chancellor had 
granted the plaintiff leave to file a bill of review on the ground 
that the new evidence was ‘material to the issue, ’ but Cottenham, 
L, C. discharged that order holding that the question was ‘ not 
merely whether the evidence was material but whether looking at 
the case made on the other side and the whole mass of evidence 
adduced on the former.hearing, what was now brought forward 
would have been likely to have altered the judgment which the. 
Cou?t then camé to.’ In Hosking v. Terry 8 the Judicial Committee 
described the new evidence required.as of ' such a character that 
if it had been brought forward in the suit it might probably have 





1. (1914) 80 T. L. R. 844. ’ 2 (1899) 81 L. T. 681. 
3. (1742) 2 Atk. 629. 4, (1864) 34 Beav. 50. 
5. (1846) 2 Ph 26. 6 (1862) 15 Moo. P. C. £93. 
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altered the judgment.’ And more recently, in In re Appa Rao 1 
the Board described a ‘ relevant case of res noviter’ .as ‘new matter 
which would, if it had been ‘submitted to the-consideration of this 
Board, possibly have led to a different decision from that which 
was formerly arrived at.’ (See also, Falcke v. Scottish Imp. 
Insurance Co. 2 and Daniell’s Chancery Practice, 7 Edn p. 1286.) 
To the same effect was: the observation of the House of Lords 
in Boswell v. Coaks 3 where Lord Selborne,. stating the princi- 

ples applicable to the old bill of review, said that two things 
~ must: be shown, ‘first, that something’.has been newly 
discovered * * * * * and then, that that something is material.’ 


The decision in Turnbull & Co. v. Duval 4 referred to by 
Mookerjee, J. in the case under notice, gives us “little guidance on 
the present question except for the general statement of Lord 
Lindley that a new trial ought not to be ‘lightly granted,’ In the 
particular case, their Lordships decided against the motion for 
new trial on the ground that the document whose discovery was 
relied on could have been had even before, if proper steps had 
been taken ; but they went on also to express -their opinion on 
the . possible effect of the new^document, observing that “it 
might perhaps have been useful’ at the trial for cross-examina- 
tion but ‘it ought ‘not to alter the final result.’ 


Reference may conveniently be made here to certain obser- 
vations of Vaughan Williams, L. J.in Birch v. Birch 5, where 
the question arose in connection with a petition to stay -the 
hearing of a fresh action instituted to obtain a declaration that -a 
prior judgment had been obtained by fraud. The House of 
Lords in Boswell v. Coaks 8, had intimated that such, an appli- 
cation should be dealt with in. accordance with the principles 
| applicable to the old bill of review. After stating that the new 
facts relied on in support of the fresh action should be such as to 

‘raise a reasonable probability of the action succeeding,’ the 
‘learned Lord Justice proceeds to observes- _ But I do not think 
that it can be laid down as a hard and fast’ fille that the” evidence 

, must be of such a character that is would be evidence ‘in the 
aonn Ars I TERE Suppose the case of a judgment based on 
the validity of a dòcúment.vouchéd by one'witness alone : suppose 
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that that witness had sent to the police authorities a confession 
that the document was-forged by him; suppose that that witness 
had written to say that he desired to return from abroad to give 
himself up for trial for the ‘offence of forgery; suppose that he 
had actually taken ship for the purpose of coming: to England and 
` gurrendering for his trial * * * * * * none of the matters included 
in this hypothetical case could he used ag evidence on the trial of 
theaction. But I do not think that it-would be possible to describe 
the action as frivolous or vexatious* * * * * * I should think that 
in such a case the actin ought to'go on * * * in each case it is a. 
question of degree.’ 


| It may be mentioned in passing that even in the Chancery 
(before the J udicature Acts) there was a procedure by way of 
motion for new trial, in cases where the Court of Chancery had 
sent up issues for trial (at law) by a Jury. It is worth noting 
that even in such cases, the rules in equity were ‘less strigent ’ 
than at law. ‘Im the words of Lord Romilly in Swonfen v. 
Swinfen 1, the course in Courts of equity was ‘not to consider 
merely whether -there was evidence which would support the 
finding of the Jury, and in that case to refuse a new trial, but...... 
to consider whether, having regard to the entire E 
and to the whole of the evidence given at and before the trial and 
what has since become known, the Court is satisfied that full and 
complete justice has been,done between the parties,and that no 
further investigation is. necessar ry for the purpose of attaining 
that end, ` 


In Shields v: Boucher 2 upon the trial of an issue directed by 
the Chancery, the evidence of a material witness had been dis- 
-credited as being uncorroborated and in other respects also 

unsatisfactory. There was a motion for new trial before Knight- 
Bruce, V. C. and in-support thereof certain affidavits were filed 
showing that the evidence of the witness might be substantially 
corfoborated. The`-Vice- Chainéellor in granting the motion ` pùt 
. to himself the question ‘Is it not possible, fairly possible, that 
* confirmatory testimony *%* * * might rationally have had weight 
with the Jury, may ~ ~ well deserve consideration,’ This is surely 
very different from Saying that thé ‘new evidence must be conclu- 
sive or even practically conclusive. He also vale that," a learned 
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Judge of the greatest experience in the courts of common law’ was 
consulted by him as to ‘ whether, in his gpinion, if an analogous 
question were to arise in one of those courts upon a motion or rule 
for a new trial in an action, a new trial would be granted on the 
affidavits’ and the answer was in the affirmative While treating 
- that opinion as deserving of his attention and consideration, the 
Vice-Chancellor adds ‘neither that.answer nor the general course 
or habit of dealing with such matters at common law binds me’. 

A recent decision of the Court of Appeal in England 
(Robinson v. Smith 1) illustrates the hardship, if not injustice, 
likely to result from a strict enforcemnt of the established , 
Common Law rule as to the granting of new trials. 

‘Out of the several ways in which, as above pointed out, the 
conditions requisite to warrant a re-hearing have been stated in 
England, it is difficult to see why Courts in India should be 
called upon to accept the’ most narrow and rigorous one laid 
down by Smith and Collins, L. JJ. in Young v. Kershaw ?, and 
by Lord Loreburn in Brown. v. Dean 8. The ‘Statute tay 
governing .us here only requires that the matter or evidence 
alleged to have been discovered should be ‘new and important.’ 
If anything the history of this provision, in Indian processual 
law, must lead us to the adoption of the more liberal rule that 
obtained in the chancery courts. Here, as there, the primary 
intention of granting a review was a re-consideration of the same 
subject by the same Judge except in special cases (Maharajah 
Moheshur Sing v. The Bengal Government +£), and this has been 
expressly provided for in the Statute. The recognition, from 
the earliest days of British legislation in this country, of a power 
of review. not merely on certain speciniod grounds bat also ‘for 
any other good and sufficient reason’ (Bengal- Regulation XXVI 
of 1814. S. 4) shows that the Jurisdiction was meant to be wider 
than that recognised in England in recent times (See Amor 
Hasan v. Ahmad Ali 5)-and, approximates the aim and scope of 
this Jurisdiction to those of the power exergised:in this behalf by 
the Lord Chancellor in England: And from the early days, the 
condition requisite in this country for the grant of a review, was 
that the court should be satisfied that the review desired ‘was 
necessary to correct an evident error or omission or was otherwise 

1. L.R. (1915) 1 K. B. 711. 2. (1899) 81 L. T, 581. 3 
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requisite for the ends of Justice.’ In the case of inferior . courts, 
the former practice here wag that they could grant a review only. 
with the permission. of the appellate court, but since 1859, even, 
this limitation. has been abrogated and Act -VIII of 1859 went 


the length of giving finality to their orders in the matter of. 
granting or refusing a review. Where the review was applied . 


for on the ground of the discovery of new evidence, the Regula- 


tions did not prescribe anything as tothe nature of the. new.. ; 
evidence nor even the Code of 1859. In one case (Shumshetr ` 


y. Ramchandur 1), one- >of the J udges (Steer, J.) ‘took occasion; 


to define what he conceived to be the principles that should guide 


Judicial officers. in exercising ‘the very large discretion with which, 
the law: is thought to invest them’ in the matter of granting reviews. 

In the course of his observations on the point, the learned J udge 
said ‘If...the Judge finds that the new evidence tendered is not 
sufficient per se to show that the devision of the predecessor is. 
wrong on the matter of, fact, or that the new evidence, if 
thrown into the scale, would not create an averpowellne balance 
of evidence’ on ‘the side of the applicant ‘the Judge’s proper 


course is to refuse the application ’ Nine years later (in Sahajan. ` 


Bibee v, Sufdur Ali 2) Sir Richard Couch and Mr. Justice Ainslie‘ 
expressly dissented from these remarks and pointed out that the: 
law authorises the new evidence to be admitted if once the court is 
satisfied that it had not come to the knowledge of the parties’ 


: 


before. When it is admitted, ‘the Couct is to consider the case ` 


with the new evidence in the same way as the'case would have to 
be considered before. There is no more reason for an overpower- 


ing balance of evidence when the judgment in review comes to be. 
given than there was on the first'occasion’ Next year (in Heera > 
Lally. Ram Taruck 3) Mr.’ Justice Macpherson, dealing with a 


very belated application for review, remarked that “the circum 
 gtances must be special * * Ë * ond. the evidence discovered 


must be ofa clear and conclusive character’. The appplication 


was dismissed, after a ‘Consideration of the probable effect of the - 
new evidence and also on the ground of various suspicions ` 


attaching to the document relied on. It is not certain whether 
the learned Judge meant the above statement ‘to be a general rule. 


In this state of things, the Indian Legislature, when enacting the 


Code of 1877 contented itself with En the “new matter or 


L. (1865) 2 W. R. 174. i ' (1874) 22 W. R. 288. 
” (1875) 23 w. Raas, 
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evidence’ by the epithet ‘important’ ‘and that is the form in’ 
which the rule has remained to this day. Why should the Courts 
go and add to it or import restrictions. which the Legislature 
` has not thought fit to enact? In the words of Fletcher 
Moulton, L. J , in his dissenting judgment in Dean v. Brown 1 
‘thè practice of the English Court, in this matter, does not repre- 
sent principles of abstract justice which are equally binding on all 
tribunals’ nor does it rest on ‘the interpretation of a statutory 
jurisdiction given in like language.’ Where the ‘power is conferred 
and defined by statute, its * scope and restrictions must be ascer- 
tained from the language of the section itself.” 
The decision of the Privy Council in Kessowji Issur, ve GT. 
P. Railway Co. * has very little bearing “upon the point under 
discussion, The question ‘there turned on the power of an 
appellate court to admit fresh evidence in appeal. There had no 
doubt been an application for review in that case before the court 
of First Instance (Tyabji, J) which had been refused and in that 
connection their Lordships lay stress on the condition laid down 
in the code that the applicant for review should strictly prove the 
absence of negligence on his part.” The J udicial Committee also 
draw attention to ‘the ‘difference between the admission of 
‘further evidence’ on appeal and the Jetting: in’ of newly” ‘dis-.. 
covered evidence in å proceeding by way of review, but’no point 
arose there as to the nature of the evidence to be tendered 
-in support of a review application. l l C 
Proceeding next to the question of the power of an appellate 
court to discharge an order of a subordinate „Court granting a 
review on the ground 6f the discovery of new evidence, the 
practice in India under the early Regulations was, as already 
stated, for the subordinate, Cours to grant a review only on report 
to and the permission of the superior court. The Circular orders 
of the Sudder Court required that the judge should in the 
letter -asking for permission state distinctly the grounds of his 
opinion and where there, wis a plex of, ew matter or, 
_ evidence disccvered, ‘the .minner in which -the new matter 
was discovered and the cause of the inability of the party to” 
produce the evidence, in proper time, with the proof of the fact, 
should ‘be clearly detailed as “well: as the “effect which the new- 
matter or evidence would have in impeaching the propriety of the 
1. L. R. (1909) 2 K.. B. 573. 3. (1907) I D, R. 34 B: 381, 
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judgment’ (Macpherson’s Procedure 1854 p. 540. citing Cir. 
Order, Cal. and West'Cir. 27 Novr. 1835). In a case governed 
in some measure ‘by these Regulations the Judicial Committee, on 
an appeal from the final decision passed on review, examined the . 
sufficiency of the teason assigned frr granting the review and 
‘holding against it set aside the order ‘as granted without due 
regard to the Regulations’ with the result that the original decision 
was restored without ¢ any examination of the merits. (Moheshur 
Singh v. The Bengal Government. 1). When in .859, subordinate 
courts were empowered to grant reviews on their own authority, 
without reference to the superior court, the Act went on to declare 
that the ‘order, in either case, whether for rejecting the application 
"or granting the review, shall be final.’ And where the plea was one 
of res noviter, the Code made no specific provision as to proof of 
absence of negligence at the time of the trial. It accordingly 
became necessary (as many a reported decision -in the Weekly 
Reporter Volumes, would show) for the High Court to insist on 
such proof as being within the intendment of the law, and the 
Calcutta High Court held that though in consequence of the 
‘finality’ given ‘by the Act to the order of the subordinate court, 
the re-hearing could not be prevented by the Appellate Court, yet 
on an appeal against the decree passed: at such re-hearing, the 
appellate court could restore the original decree if it thought that 
the review had been granted on insufficient grounds (See 
Shumsheir v. Ram Chunder 2), or on an application made after the 
prescribed time without sufficient cause for the delay (Gunga 
Narain Roy v. Gonomoonee ? approved by the Judicial Committee 
in Lachman Singh v. Tirbani Buksh $), or on a plea of new 
evidence without proof that such evidence could not have been 
‘adduced at the former trial. Bhyrub Chunder v. Madhub Ram 5. 
Steer, J. in Shumsheor, v. Ram Chunder ? already cited, 
added “Tf there is no power, by’ way of appeal, to check the 
lower Courts from _ improperly granting applications for review 
and upsetting the decisions of: their predecessors, then most 
. assuredly the law should be altered to provide against such 
an arbitrary power.” The Madras High Court in Gurumurti 
v. Pappa Nayudu & held that when | a subordinate Court has 





1, (1869) 7 M. T. A. 283.. 2. (1865) 2 W. R. 174. 
8. (1867) 8 W. R. 184. 4. (1874) 14 Beng. L. R. 878. 
6. (1873) 20 W, R. 84 /F, B.) 6. (1863) 1 M. B. C. R. 164. 
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thought it right to grant a review, ane cannot be objected upon 
appeal that the reasons for granting the review were improper or 
insufficient’. In Sahebjan Bibee v. Sufdur Ali 1 it was held that 
where a lower court, with materials before it, had come to the 
conclusion that the review applied for must be granted in the ends 
of justice, it was not for the appellate court to interfere with it 
though it ‘might not agree. in the view’ taken by the lower 
court. The North West Provinces High Court, as early as 1872, 
restricted the finality to the ‘grounds on which a review is held 
to be DECSEEAL ' and claimed for the appellate court the power to 
decide ‘ whether just ‘or reasonable cause has been shown for the 
admission ‘after ~ time of an application for review’ George v. 
Hamilton ?. It may be pointed out that the decision of this 
_ question involves the exercise of discretion by the lower court and 
it will not therefore be right to siy that on a question of 
‘discretion’ the appellate court has no power to interfere, In 
Reasut Hossein v. Hadje Abdollah 3 the Privy Council had to. 
deal with an order of the High Court (in its extra-ordinar y 
jurisdiction) setting aside a subordinate court’s order granting a 
review, Their Lordships in reyersing the High Court’s order 
pointed out, “ Upon an appeal, where an appeal lies, it may be 
open to the Court of appeal’to say that, the judge ought not to 
have admitted a review; but that is.a very different thing from 
ruling. that he has acted wholly without jurisdiction. In the first 
case the appellate Court reverses the order because, the judge has — 
erred in the mode in which he has exercised a judicial discretion ; 


in the latter case, it quashes the order because there was no 
discretion at all to be exercised.’ j 


It was in this state of judicial authority that an express 
provision was inserted in Act X of 1877 declaring that 
an oxder granting a review may be objected to on certain — 
species ‘grounds and that the objection may be. made either at 
' once ‘ by an appeal against. the order ’ or later on, in any appeal 
against the final decree. The clause ` ET: „drafted by the. Select - 
Committee provided that the order ‘shall: be final except where 
the review has been granted without jurisdiction, 1 in which case 
an Appeal’ shall lie’ and it is only at, the last moment that it 
assumed its present form. It was also iñ terms enacted that An 





et 
` (1874) 22 W. R.288. 9° 2. (1873) 4 N. W. P. TE (a)i 
8. (1876) I. L. R. 13 C. 18. 
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application on the ground of ‘the discovery of new matter or 
evidence shall not be; granted “without strict proof” that such 
matter or evidence was not within the applicant’s. knowledge or 
could not adduced by him when the decree was passed. _It-may 
be reasonably assumed .that these provisions were framed -in 
view of the pre-existing case law (above referred to.) According 
to the principle recognised by the Judicial Committee in the: case 
last cited the appellate court should. with reference to the specified 
grounds, have the power to say that the Judge in the Court 
below ‘had erred: .in the mode in which he has exercised :his 
judicial discretion.’ In connection with the grounds cf objection 
- recognised, the question of discretion may be said to arise with 
reference to (1) the proof of the circumstances of the discovery 
of the new evidence and (ii) the proof of sufficient cause for the 
delay, when ‘the application is presented after the time prescribed 
(this provision has been embodied in S. 5 of the Limitation Act). 
The rules ordinarily regulating the interference by the appellate 
court in matters left to the discretion of the Court below are 
fairly well settled and we venture to doubt whether even 
according to them the powers of the appellate Court are quite so 
limited as stated by Mukerjee, J...1n the case under-notice. But 
it seems to us thaf-in the present matter a different principle 
- was intended to b: adopted by the Legislature when it 
insisted on “strict proof > as to the circumstances of the discovery 
and gave a ‘specific right of appeal on the ground of contra- 
vention of that rule, The right of appéal appears to us, with ` 
‘all respect, to become almost ‘shadowy if ,the appellate 
Court, as though it were dealing with the verdict of a jury’ or 
with a finding of fact (in second appeal), has only to see ‘whether 
there was. legal evidence’ to support the view of the Court below 
and not consider the ‘sufficiency’ of the proof. The restrictive 
interpretation is based by Mukherjee, J. on the decision of Sir 
Lawrence Jenkins, C. J., and Woodroffe, J. in Akid Khondkar v. 
Mohendra Lal De 1, whens they. held that ‘strict proof’ merely 
meant ‘proof according to the formalities of the law’ ‘and had ‘no 
reference to the sufficiency or the quantum of evidence.’ Those 
learned Judges take the use of the word ‘strict’ as indicating that 
it was the ‘form’ of proof’ (and not its ‘probative value’) that was 
meant to be prescribed. With all.respect, it seems to us that this 
(1995) E L. R. 42 0. 880. Tn 
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will prove too much; for on that construction even “the Court 


. granting the review (and not merely. the.Appellate Court) will only 


have to see to the ‘form’ of the proof and not to its ‘sufficiency,’ 


"the expression ‘strict proof’ being. used in .describing what: the 


court has to insist on before granting a review, On the other hand 
it--would be alike appropriate and more consistent with the reason 
of the thing, to understand those words as prescribing the ‘stand- 
ard’ of proof required and removing the question out of the ordi- 
nary category of ‘discretionary’ matters. Sofar as we can trace, the 
expression ‘strict proof’ seems to have been employed in this connec- 
tion by Sir Barnes Peacock in Dwarkanath v. Kishenlall 1, where 
after pointing out that the petition for review in that case. did not 
even allege in terms that the new documents relied on were not 


.formely known to.the petitioner, the Chief Justice went on to add, 
.“ Eyen if the fact.had been stated, I should not have.granted the 


baad 


application without strict proof that the new matter ..was 
discovered. since the decree was. passed.” Thero.is nothing 
in the context to suggest thatthe words were meant to refer to 
the ‘form’ of proof rather than to its probative value. Some 


observations in Nundar Chand Bhooya v. Reedoy Mundal 2, may 
seem to- lend colour to the theory of formal proof; for there the 


court laid down the rule that in granting a review in such a case, 
the Judge ‘ must first satisfy himself on legal. evidence that the 
applicant has brought.himself within the section, in other words, 
must insist on the fact-of the-applicant’s: ignorance or inability 
being strictly proved.’ But this we think can not be the proper 
interpretation of those remarks in view of the decision in 
Nuffurchund v. A.-D. Sandes 8, which the case purports to follow, 
In the earlier Case, the learned judges first state that.if there had 
been ‘any evidence to this effect before the judge, we could not, here 
sitting in special appeal, have interfered with his discretion’— 
there was then no provision in the Code giving a right of appeal 
against. the order granting the review. ‘They then proceed_to say, 
“Even had there been some evidence before the judge upcn which 
he could have legally come-to the conclusion favourable to the pe- 
titioner still, *-* * * to use the words of the Chief Justice reported 
in, Marshall -554, -he ought not fo have granted the application 
without strict proof that the new-matter was discovered since the 





1, (1868) Marshall p. 558. hy, 2. (1872) 17 W. R, 458. 
--8, (1868) 10 W.'R.-482. - 
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decree was passed.’ This makes it clear that the learned judges 
understood Sir Barnes.Peacock’s expression to refer to the ‘stan- 
dard’ of proof and not to its mere form and this also seems to be 
the spirit of the observations of the Judicial- Committee in 
Kessowji v. G. I. P. Ry. Co. 1 where, referring to this provision 
of the Code, their Lordships say it exacts very strict conditions sc 
. as to prevent litigants lying on their oars when they ought to be 
looking for evidence. | 


ate!” 





SUMMARY OF ENGLISH CASES. 


Rondeau Le. Grand and Company v. Marks. 1918 1 K. B, 
75 (C. A.) 

Husband and wife—Agreement that all wearing apparel 
provided by the husband to the wife should belong to the husband 
subject to the right of the wife to wear during his pleasure—V ali- 
dity of—Right of Judgment creditor of the oe meget the 
wearing apparel. 

When a husband and wife entered into an arrangement by 
which all dresses and ‘wearing: apparel were to be purchased by the 
husband in his name and on his credit and that he was entitled to 
dispose of them as and when he pleased and the wife was only enti. 
zed to wear them during his pleasure such an agreement is not 
contrary to public policy or void for want of consideration and it is 
a valid agreement. A judgment-creditor of the wife is not entitled 
to proceed against such wearing eras for the satisfaction of.. his 
judgment, 

The Common Law obligation of the husband to provide 
clothes to his wife is discharged by his giving or lending the 
clothes to her. The presumpiion that he intends to give them to 
her may be rebutted by such an agreement as mentioned above. 

Clements v. The-County of Devon Insurance Committee : 
1918 1 K. B. 94 C, A. 7 

Arbitration—Agreement of, between panel Doctor and 
Insurance Commuttee—Questions arising under agreement— - 
Reference to Insurance Commissioners—Submission to Arbitra- 
tion—Stay of action—National Health. Insurance Regulations 
1918, Reg. 51—Arbitration Act, 1889, Ss. 4 and 27. i 

1. (1907) I. L. R.81 B. 881. 


? 
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Where a medical practitioner on the panel and the Insur- 
ance Committee of a county entered into an agreement by which 
any dispute or question arising between the Doctor and the 
committee relating to the construction of the agreement and thé 
rights and liabilities of either should be referred to the commis- 
.gioners and the commissioners if they so thought fit were em- 
powered to authorise two or more of the commissioners to hear 
and determine such question, and a dispute arose under the agree- 
ment and the practitioner brought an action against the com- 
mittee in respect thereof and the committee applied for stay of 
the action under 8. 4 of the Arbitration Act, keld, (Bankes, L. J. 
doubting) that there was a “ submission” to arbitration within 
S. 27 of the Arbitration Act and the court has power to stay the 
action in its discretion. \ 


aE 


Johnson v. Sargant and Sons, 1918 1 K. B. 101. 


. Statutory order—Date when it comes into operation—Order 
of the food controller under the Defence of the Realm Regula- . 
HONS. 

While a statute takes effect on:the earliest moment of the day 
on which it is passed or on which it is declared to come into operas ` 
tion, an order passed under statute does not: come into eave 
before it is known. 


d 


An order by the food controller inder the Defence of the 
Realm Regulations was dated the 16th of May 1917 but was not 
known to the parties or the public till the 17th-of May, held 
that the order came into force only on the 17th when it was 
known, 





i f \ 
'Gonsky v. Durrell, 1918 1 K. B. 104. 
r 13 Distress—Seizure of privileged goods—Value` of other privo- 
` leged goods after distraint—County Courts Acts, 1888 S, 147— 
Burden of proof—Common Law protection. 

S. 147 of the County Courts Act provides ‘ ‘every bailiff or 
officer executing any process of execution issuing out of the court 
against the godds and chattels of any person may by virtue there- 
of seize and take any of the goods and ciattels of such person 
(excepting the wearing apparel and bedding of such person or his 
family and the tools and implements of his trade to the value of 
#5 which shall to that exteat be prove: stel from such seizure.”) 
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The plaintiff who sues the defendant. for damages for 
wrongful distress under:the .above section-and S. 4 of the: Law 
of Distress: Amendment Act must show that the value- of the. 
wearing apparel-bedding:and the plemente of trade left upon 
the premises after the distress was less than £'5 in value. 


Inan action framed solely upon the’ statute it is not open. to » 


the plaintiff to set up that the distress was bad at Common Law. 
Tn an action af Common Law the burden of proving the. value of. 
ne goods left would ne upon the defendant. 





Clake Bros. v. Knowles (1918) 1 K. B. 128, 

J urisdiction—County Court—Action brought in a District 
where-no part of the cause of action a 'ose— Absence o fjw isdiction 
—Step taken by defendant—W aiver—Prohibition—Contract by 
correspondence—-Whether part of the cause of action arises where 
the letter of offer ts posted. 

Where a contract is effected by correspondence the posting of 
the „offer does not constitute part of the cause of action. On the 
other hand the making of an offer is part of the cause of action 
and an offer is made where it is received. 

A demand by the defendant for particulars of the elaim i in. 
order to enable him to ascertain in order whether any part of the 
cause of action arose within the District in which the action is 
brought and ‘the giving of an address for service do not amount.to 


a waiver of the defect of local jurisdiction of the ne Court - 


over the cause of action. 

Per Lush, J., The objection that no part of the cause of action 
arose in the District in which the action is brought is one of 
procedure rather than of jurisdiction. The case is not one of 
total absence of jurisdiction. 


_ Trebeck v, Croudace : (1918) 1 K. B. 158 (C. A.). 

False imprisonment—Arrest without warrant—Suspicion— 
Common Law and statute—Charge of being drunk whilein charge 
on hi ghway, of taxicab —Honest and reasonable belief in charge 
—Mistake—Licensing Act, 1872 (35 and 36 Vic. C. 94) 8. 12. 


Not only has a constable no power at Common Law of arrest- - 


ing @ person without warrant on ‘suspicion of having committed å 
misdemeanour, but he has ho power of arresting’ without’ warrant 
in any case of misdemeanour except when a breach of the peace 
had been committed in his presence or when there was reasonable 


5 
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ground for supposing that a breach of the peace was about to be 
committed or renewed in his presence. Inaid of the Common - 
Law on this point and to supplement the p) vers of constibles and 
others, the legislature has from time to timé given authority for 
arrest without warrant in a number of cases of misdemeanour 

S. 12 of the Licensing Act, 1872 provides that every person who 
is drunk while in charge on any highway of any carriage may be 
apprehended and shall be liable to'a penalty. Acting under the 
powers conferred by this section, the defendant a sergeant of police, 
took the plaintiff, a taxi-cab driver, into custody on a charge under 
. the section. The plaintiff denied that he’ was drunk, and the 
Magistrate acquitted him. Thereupon the plaintiff brought an 
action claiming damages for false imprissament. It was found 
as a fact that the defendant honestly believed at the time he 
arrested the plaintiff that the plaintiff vas drunk. Held that the 
defendant was not liable in damages. 


Pee 
hs 


—, <<. 


Rex v. Wakefield : (1918) 1 K. B. 162. 
` Criminal trial—Trial by Jury—Personation of juryman 
— de novo. l 
. Where after a trial and conviction in a crim'inal case, it was 
ieee that one of the jurors summoned to serve on the jury . 
which tried the accused was personated by his bailiff who served 
on the jury though no quulifisd to doso: Held that there, had 
Doen a mistrial and that a venire de novo shoald be granted. 





Upjohn ©. Hitchens, (1918) I. K, B. 171. 


“Landlord and: tenant-covenant to INSUTE against loss or 
damage by fire—Policy to be effected in specified companies — 
Practice of companies to except war risks in policy—Adtreraft 
risks— Admissibility of evidence—Covenant—Construction. 


By a lease of the year 1905 the lessor covenanted that he 
would insure the demised premises against loss or damage by fire 
in one of certain specified companies selecied with the previous 
approval of the lessor. The premises were duly insured with a 
named company under a policy which exc2pted loss or dimuge 
arising from “ invasion, foreign enemy, militar y power, eic.” “Lull 
July 1915 the lessor had accepted the policy as sufficient, when in 
consequence of air raids by the enémy, he’ required the lessee to 

J 3 
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insure the premises against loss or damage by fire occasioned by 
enemy aircraft, in pursuance of his covenant. On the failure of 
the lessee to remedy*this alleged breich of covenant, the lessor 
sued to eject him Held, that the covenint was to effect such a 
policy as- was the usual policy of the specified compinies. at the 
date of the lease or as might be usual from time to time during 
the pendenéy of the lease and that as it wis clear on the evidence 
that the named companies had never insured az.inst aircraft risks, 
(which were in’ fact specially excepted by their epaia) there was 
no breach of covenant by the lessee. 


— ie 


Goldrei Foucard and Son v. Sinclair and Russian Chamber 
of Commerce: (1918) 1 K. B. 180 (C. A.)' 


Judgment— Merger of cause of action—Contract—Claim for 
damages for fraudulent misrepresentation against company and 
its agent—Alternative claim for rescission against conpany— 
Alternative claims—Judgment on one, not a- bar-to trial of the 
other. [= a 


A person who has been induced by misrepresentation to take 
‘shares in a company has two remedies opén to him. He may 
bring an action against the company only for rescission of the 
contract. and return of the money paid or he may bring an action 
in tort for fraudulent representations against both-the company 
and its agent where the two have joined to commit the fraud. He 
may also take both these courses if he wish. In the former case, 
that is, an action for rescission and return of the money paid, the 
plaintiff need not prove fraud, but will succeed if he establish an - 
innocent misrepresentation. He can in such an action obtain “no 
relief against the agent of the company. lf he do prove fraud in 
an action for rescission and return of the money he is in no 
better position than if-he had proved innocent misrepresentation. 
In an action for damages arising from misrepresentation made 
jointly by the company and its agent he cannot succeed unless he 
prove that-the misrepresentations were. made fraudulently, and . 
the measure of damagés in“ such an action is nob necessarily the 
amount cf the' money’ paid to the company. The two forms of 
action are fuunded-on d fferent- causes of action and judgment 
entered in one iş no-bax to: the trial of the other, : 


5 


if 
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Marconi’s Wireless Telegraph Company, v. Rex. (1918) 1K, 
B. 198 (C. A.) p So 


TUe.. 

Petition 'of right—Trial— Right to jury —-Diser ction of Judge 
—Question of construction uf documents— Damages - for breach 
of contract—Petitions of Right. Act, 1860 (25 and 24 Vic. C. 
34) 8. 7. 

In the case of a Petition of Right presented gader the provi- 
sions of the Petitions of Right Act, 1860, the court has a discretion 
under S. 7 of the Act to'order the petition.,to be tried without a 
jury, though in an action of the kind between: subject and subject, 
either party would have been entitled to a jury. . 

Having regard to the fact that the cage which related to a 
claim for damages for breach of contract, ‘was a complicated one 
turning mostly on the correspondence the discretion -of the judge 
was held to have been rightly exercised. 


Wellaway v. Courtier (1918) I K. $. 200, 


Trespass—Action for—Right to possession ‘oF crops on the 
land, tf enough t) support the action. 


Plaintiff purchased a crop of growing turnips ona plot of . 
land and one of the conditions of the sale was thatthe plaintiff 
should not remove more than half of them, the other half having 
to be consumed.on the spot. The defendant was the purchaser of 
a crop of grass on lund adjoining plaintiff's plot and defendant's 
sheep trespassed on plaintiff’s plot and caused damage. In’ a suit 
for damages for trespass, héld that. the - plaintiff had such an 
exclusive right to the possession of the turnip crop as to entitle 
him to bring trespass, notwithstanding that his right to dispose 
of the turnip crop when severed, was limited. 


> 


— an 


 Hdgelow v. MacElwee (1918) 1 K.B. 205. , 
_ Moneylender—Who ts =z Solicitor ending . moner y— Mone y 
Lenders Act, 1900 (63 and: 64 Vie 0.. Ole a groew y 
n A man. - does not - become>, a: money-lender, by reason Jol 
cgcasional ‘loans to` relations, friends or, ‘acquaintances whether 
interest be charged. or nob. Nor ;. does g; man -become a, money 
lender merely > because he may upon one, or. several. isolated 
occasions lend money to a stranger..- There must. be more than 
occasional and disconnected loans. - There must be a buginess of 
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money lending. The word business imports the notion of system, 
repetition and continuity. Each case must depend on its own 
peculiar features. It. is ever a question of degree. 

A solicitor who while proposing to carry on this business as 
such, makes a practice of advancing money to clients and others, 
has to register himself under the Money Lender’s Act, 1900, 
unless his primary object in lending the money is to maintain or 

rcicase his professional business and earn professional saa 





Belfast Ropework Go. v.’ Bushell : (1918) 1 K. B. 210. 


Carrier—Common carrier and private carrier— Difference 


between option to refuse employment—Haulage contractor, if 
liable as insurer, for goods delivered for carriage. 

To make a man a common carrier he must-carry us a public 
employment ; he must carry for all indifferently; he must hold 
himself as ready to carry for hire as a business and not us a casu ul. 
occupation pro hac vice. All other carriers by land are private 
carriers, If a person, while inviting all and sundry to employ him, 
reserved to himself the right of accepting or rejecting their offers 
of goods for carriage- whether his lorries were full or empty, being 
guided in his decision by the attractiveness or otherwise-of the 
particular offer and not by'his ability or inability to carry having 
regard to his other engagements, he is not a common carrier and 
is not liable fox the loss of goods by fire during transit, without 
his own negligence. i 





Gascoigne v. Gascoigne : (1918) 1 K. B. 223. 


Fraud of Creditors—Trust—Purchase of property by fi: 
band in wifes name—Intention to defeat Creditors—Subsequent 
dealings in wifes name—Presumption of gift. 

In an action by a husband against his wife for u declaration 
that she was trustee for him of certain leasehold property it ap- 
_peared that- the plaintiff while living with the defendant took the 
lease of the lands in her name and built upon it with-his own 
money and that he used his wife’s" name in the transaction with 
her knowledge and connivance .beciuse ‘he was in débt and was 
desirous of protecting the property from his creditors. Held, 
that the husband ~could’!not set-up his fraudulent ` design to 
rebut the presumption that the conveyance was intended as a ‘gift 
to his wife and she was entitled to retain the property for he own 
use though she was a party to the fraud, 


f 


+ 
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JOTTINGS AND CUTTINGS. 

A Ready Retort :—Sir Albert Bosanqnet had a power which 
is characteristic of the really humorous speaker. He possessed and 
was able to maintain a funéral solemnity when saying the drollest 
things. This solemnity was in part due to his professional avoca- ` 
tions Immersed as he was in black letter law, he seldom had a 
case which could be furthered by any excercise of his ready wit, 
Indeed his style of advocacy once excited the criticism of the late 
Sir Frank. Lockwood. Mr, Justice Gainsford Bruce was a contem- 
porary of Sir Albert. He, too, when at the‘bar, was regarded as 4 
very dreary although very able exponent of the law. One day Sir 
Frank Lockwood said to Mr. Bosanquet, Q. C., “ Really, Bozy, 
I think you are the very dullest man at the Bar!’ To which the 
historic reply : “ Have you considered the case against Gainsford 
Bruce”? But to hear Sir Albert after dinner was and I believe 
still is to rock your sides with ` , laughter. —The Canada Law 


Journal. | i 
K f 


The following. are some extracts, from Mr. Balfour Browne’s 
“ Forty Years at the Bar” which may interest.our readers. 

Speaking of Lord Llandaff (Henry Mathews, Q. C.) he says: 
“Tord Llandaff was distinctly a man who -was very much alive 
and who naturally demanded admiring attention. He was a man 
of very great ability, but I have seen many men with such less 
who made better advocates, Indeed, brilliance in a man is not 
the best ware to take to the market of a common jury.. I feel 
inclined to offer Kingsley’s advice to his daughter, slightly altered, 
to an an pinne barrister, ““ Be plain, good sir, and let who will be 
clever,” 

“ Henry Mathews was too- clever. by half for an ordinary 
tribunal. A jury or even a stupid judge—and there are some— 
is suspicious of the qualities of genius in an. advocate, and thinks 
with the common people that a man with such ability is taking 
them in; for the common people’s idea of a lawyer is that he is 
intending to deceive and that there is more than meets the eye in 
the transposition of the letters in-the word “lawyers’’ which in a 
different order. make “slyware”’; and it is reported of a learned ‘ 
judge, -30 much is Bar eloquence a thing. ofthe past, that he said 
of a clever counsel, “ Sir, he insulted me with a peroration.” 

‘As a verdict-getter—and that is the real test for the client— 
Mathews was not very successful. To persuade aman you 


i 
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must not seem to stoop to his intelligence. It was in this 
way that- great, heavy, clumsy, slow Jack Holker (afterwards 
Lord Justice Holker) came to be a really successful man. 
He had the art of never seeming much cleverer than the 
" people he was addressing. Besides, patience. is an excellent 
quality in a counsel, and Henry Mathews was an impatient man: 
In the long inquiry I have mentioned he lost his little bit of 
temper several times, but notably with an engineer of experience, 
and turning to another Member of the Commission, I think, it, 
was Mr. John Mellor; Q. C., he said in a voice which all the. 
counsel and also a poor brow-beaten witness heard, “ A parents 
obstinate witness. ’ 


But there is an authentic story of him while he was at the: 
Bar. -He had a well- -disposed but interrupting aar with him 
in a case. No doubt such a junior, like the miner’s wife in George 
Eliot’s Felix Holt, of whom her husband said, “ Lord a-massy ! 
she thinks she knows_bêtter nor me,” is an annoyance, but his 
punishment at the hands of Henry Mathews was perhaps un- 
necessarily severe . 

“Sir,” he said, when his argument was over, to his learned 
friend in the back row, “ you bave kept me in purgatory. What 
with you behind and that man in front” (that was the learned 
judge) “I have led the life of the damned. ” 

Once down on circuit he had as a junior a very careful man 
who is now a distinguished judge. They met in consultation and 
Henry Mathews said, 

l “ There is only one point in this case...” and he expressed 
his view. 

The junior with becoming diftidence see that there ` was 
another point. But his leader shook his head PEDR and 
. said, *‘ No.” i l l 

“ Forgive me,” said the client, who ‘had just’ come into the 
room, “ there is that point in the case.” 

“ Ts there?” said Mathews, and he took up the boat ‘and 
flung it with its great white fluttéring wings over the head of the 
‘client, and it fell rustling against the wall, j Weli, find it, E 
said the irritated leader. pi 

Perhaps it was thàt quality which deprived him of the suc- 
cess his ability should have had at the Home Office and led to his 
being called the Š Not-at-home Secretary,” 
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Thus of Richard Webster: Sir. Richard Webster (Lord 
Alverstone) has given his own recollections «to the world and made 
it superfluous my recollecting him. Still I -cannot -forget him, 
and my memories of him, are all respectful. He was a man of 
great assiduity and plausibility, but—may I be forgiven for saying 
it—not a great man, although he attained great eminence in his 
profession and sat in the seats of the mighty on the Bench. He 
worked like a nigger and larded like a cook: He made a point of 
addressing almost everyone, even casual friends, by their Christian 
names, but I have no doubt, it was all done with ‘the intention of 
being kind. a a 

I was with him in many cases, although he had left the 
Parliamentary! Bar before I went to it, We were together for the 
greater part of a winter before Lord Bramwell’s Commission as 
to the silting-up of the Thames at Erith. I acted as his junior in 
several important arbitrations. I found a note from him not long 
ago which was written at the Courts and sent to meat West- 
minster, in which he said, - ; 

“ Dear Balfour, keep it up. I am just finishing Belt & Laws.” 

| aa _ "Yours, 
“R. E. WEBSTER.” 

Well I daresay I did keep it up, but not like Westbury 
Chancery junior. Once Bethel had to leave a Chancery Court to 
go down to the House of Lords, and told his junior to keep it up. 
The great man when he got down to Westminster forgot all 
about the case in Lincoln’s Inn Old Hall. Indeed he did not go back | 
‘nto that Court for three days, but when he did go back he found 
his faithful junior still “ keeping it up.” 

Webster had a large practice before the Railway Commis- 
sioners and in most of the cases I was leader on the other side. 
He had a big head with a cupola of a forehead and flabby face- 
muscles (his leg muscles. were not - flabby, as his feats at 
Cambridge showed), which hung in dewlapg under his eyes. He 
had luck and .used it to t he best advantage. I think on the 
wholé he had a flabby mind, but he was an excellent man and a 
good fellow. i a 

I remember a case .I- had at .Quarter Sessions at 
Taunton as to the rating of machinery in some bobbinet manu- 
facturies at Chard, The question was whether certain machinery 
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which was not fixed to the freehold, but was in the factories for 
‘the purpose of making them what they were, and was intended to 
remain there so long as it was a bobbinet factory, were to be taken 
into account as enhancing the value of the hereditament , for 
rating purposes. 


We succeeded in the Court of Quarter Sessions, but the’ 
Magistrate stated a case for the opinion of a superior court. I do 
not remember what took place in the King’s Bench or the Court 
_ of Appeal, but in the House of Lords my clients very 
properly took in Sir Richard Webster to lead me. I was unable 
to be present at consultation.  But-I heard that Webster said, 
“ Where is Balfour Browne to support his rotten case ‘’ Nota 
thing like that remains in one’s memory when more important 
matters runs through: its limp fingers, The cise came on in 
the Lords and again owing to my having a case before the 
Railway Commissioners I was not there the first thing ; but when 
I could get away I got intoa hansom and went down to West- 
minster. | 


As I arrived at the doot .which leads into St.- Stephen’s . 
Hall, Webster was getting inio a hansom. i 


i 
“What happened?” I asked. 


“We weren’t called upon,” he answered, and drove away, 
but not before, I had time to say, 

“ So much for my rotten case,” _ 

And he drove away with that fly buzzing in his ear, 

He was an indefatigable worker with a quick, bubbling 

Í intelligence. He was a genial man—too genial to all perhaps to 

impress any one with his real genuineness. He: called more 
acquaintances by their Christian names, which discounted a 
similar courtesy in the case of old friends. But although he was 
hard-working, not very deep man, he was wonderfully successful 
with a profession--the solicitor’s-- which does not “ throw the lead,” 
and so find the “ fathoms’’ of their counsel. Indeed, deep men 
at the Bar are not merely so'successful as the ripples. We can 
see the latter, we cannot plumb the depths of the former. The 
time for the criticism of the others has not yet come. They are | 
still “in for” the Examination of Life, and the “ marks ”’ are not 
yet determined, . | 
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These are his reminiscences af Lord Davey : 

. Horace Davey (Lord Davey) was a wizened little man 
whose eyes seemed only two of his wrinkles, he “ peeped through 
his eyes” but he was a man with the quickness of a fencer and 
the penetration of a rapier. He had a superior sort of sniff. . He 
was a man who found the door into the House of Commons the 
narrow gate. He was not destined to popularity, and even at an 
election meeting was called by some dissentient “ a slimy toad.” 
But he really was too good a man fora rough-and-tumble plate 
form and proved it by his want of success at Dundee, Christ- 
church, and elsewhere. I only had Sir Horace Davey as-my 
super-leader three times, 

In another case I was with him under somewhat curious 
circumstances. The British Gas Light Company supplied gas in . 
Hanley, and certain gas consumers in the town had applied to'the 
Recorder to reduce the price of gas so supplied. The British Gas 
Light Company was somewhat peculiar in its constitution. It is a 
limited company that carried on gas undertakings in various places, 
and these undertakings are conducted under separate Acts of 
Parliament. There were therefore some complicated legal points 
in the case, and the Company had taken the written opinion of 
Sir Horace Davey before the hearing of the case before the 
Recorder of Hanley began, and acted upon that opinion in resisting 
the reduction in the price of gas. The Recorder, I think fo suit’ the 
convenience of counsel, and for that Iam grateful, sat to hear 
the case in London, and the matter was before him for nearly a 
fortnight. I acted for the Compiny and told him with all the 
emphasis of which I was capable—~and I daresay some of my 
learned friends would have called my emphasis by a harsher 
name—that he could not under the circumstances make an order 
to reduce the price of gas. But he did order the Company to 
charge sixpence less for every thousand cubic feet of gas sold. I 
advised my clients to go for a writ of certiorari to quash the order 
_ and they asked me if I would take the brief i in the High Court. 
The case was coming on in the Law Courts ‘When all the oer, 
mittees at Westminster were in what was called “full swing ”* 
and I explained that it would be impossible | fox me to argue the 
case in Court, and advised my clients, as ‘they ` had consulted Sir 
Horace Davey, to give him ‘the brief. This was done, and our 
clients gave mea brief too, although I told them I would not be 
there; but they asked me to attend the consultation with Sir 

J 4 
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Horace, as I had been in the matter all through. I went up to 
his room in the Law ..Courts one “morning early and we were 
admitted to consultation. Sir Horace blinked at us, and in a few 
minutes indicated that in his superior opinion we were all wrong 
and could not succeed. When he had fully committed himself to 
that view I said, 


“I fear, Sir Horace, that you have forgotten that you advised 
this Company, and,”. I added, “we have been acting throughout 
upon your opinion.”’ 


He blinked again, “but this time at our client, “Have you got 
my opinion ?” he asked, 

The client said he had not the opinion with him, -but he 
endorsed what he had, asserted, that we had been acting all 
through the proceedings in accordance with his advice. 

Sir Horace put his pooh-poohs in his pocket and said, “This 
case can’t come on to-day. We will have another consultation to- 
morrow morning, and would you bring my opinion with you g" 

We met agdin the next mofning and Sir Horace was 
exceedingly bland. He said to me, 

“I am very sorry, Balfour Browne, that I have a cage this 
morning in the Privy Council which I must attend to. Can you 


Jook after this until one o’clock ? I will be up by then.” 


I was not pleased, I explained to him that this was our 
busiest time at- Westminster and thit I had asked the clients to 
brief him because I could not be absent from the Lobbies. 

Then with some apologetic matter he asked meas a favour 


to him to remain until one o ‘clock. “The case’, he said, “won't 


` 


be on till the afternoon, and I will relieve you at lunch-time.”’ 


I promised, perhaps not with a very good grace, to do that, 
and he went away to Downing Street and I went into- Court. 
The case, contrary to his prophecy, came on very soon. It was 
all over before one o'clock ; the decision was in our favour and the 
Recorder’s order was set aside. . -~ > 

I was with him’ in another case. An exceedingly pleasant 
and able member’of our Bar, Mr. Meysey-Thompsgon, who died 
young, was‘the junior, and was responsible for having advised the 
action. I do not remember whether he was right or wrong, but 
I remember the scathing contempt with which Sir Horace jumped 
on us. The consultation was-nothing bute defence of Meysey- 
Thompson, - but whether he was. acquitted or‘ not after that bad 
half-hour I am unable, to say. 
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‘But that case, recalls, not pleasantly, a somewhat ungenerous 
trick of some of the super-leaders, -It has been alleged of, certain 
doctors that they have made a long face and a black prognosis in 
all the cases they are called into, with a view toa reputation for 
medical prescience if the worst comes to the worst, or a reputation 
for extraordinary skill if the patient by reason of his own constitu- 
tion pulls through. I cannot think that it is the same clandestine 
policy which actuates the leaders referred to, but’some have had 
the way of taking the gloomiest view of their client’s case and of 
blighting with curt words. the timid - arguments of any 
Mr. Phunkey who may be their junior. 





CONTEMPORARY LEGAL LITERATURE. 


In the “ Harvard Law Review ” for January, Mr. Nathan 
Isaacs elaborates the view that the several schools of jurisprudence, 
philosophical, analytical, historical, comparative, “sociological do not 
represent different avenues of approach to a common goal but rather 
common goals. Different schools will appeal differently to different 
countries at different stages of legal development. One school will 
appeal to a country with a Code, quite another to one that has yet 
to frame a code, and so forth. It is not merely a question of 
appealing ; even as a matter of suitability, one school, is more 
suitable to one nation at a particular stage than another. The 
German jurisprudence, the forms and methods of which are 
largely due to the existence of the German Code, is wholly ungui- 
table to the American people. J urisprudence has as much a 
continuing history according to the writer as law. 

In the “Law Quarterly Review” (January) Professor Holds- 
worth discusses the early history of Banking, The campsores or 
> money changers were the earliest bankers. The Italian money- 
changers gradually replaced the Jews as the financiers of Europe. 
The English kings were large borrowers from various Italian houses 
and Edward III by'his refusal to. repay the money which he had 
thus borrowed, ruined the Peruzziand the Bardi of Florence. 
This development had taken place in Venice and other commercial 
cities of Italy. by the first half of the fourteenth century. The 
money changers were first used only for.4¢ansmission of money but 
soon money came,,to be deposited with them for safe custody from 
whom the merchant could draw at any time and the money chan- 
ger could with the money lend at remunerative rates -to others. - 


í 
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= During thenext half-century. more than once provision was made 
for public oversight of the campsores and in the Acts, the term 
bancherius and bancus, became frequent, in what seems a ‘techni- 
cal sense. In time these banks came to realise that they could | 
use not only ‘the’ money. actually deposited with them but also 
their credit.’ ‘The banks became, to use modern terms, not only 
banks of deposit but also banks of issue. A direct result of this 
‘function was the growthy of the political importance of* the bank, 
` The State soon found that,its business was one of the undertakings . 
which a bank would finance in return for privileges it could give. | 
A State loan and a State bank in’ many. different places and.at 
many different times have been-related as cause and effect. The 
idea of forming a fund to finance the State gave rise- to the idea 
of forming a similar fund a mons pietatis to finance. the poor 
and to deliver them from the clutches, of the usurer. In Italy, in 
the sixteenth century, banks had come to play a very important 
part im the economic life of the State. But their importance 
made some measure of- State control necessary both in the 
interests of the State and of its subjects. There was considerable 
‘legislation in Venice. At the. end of the sixteenth century 
the most important banks in Hurope were State or public banks. 
oIn England such a bank came to be established only after the 
Revolution. Till then, thë goldsmiths used to do banking work. 
During the latter-part of the seventeenth century, the. growth | of 
' banking begins to`be reflected in the reports by one or two cases 
which put a legal interpretation upon some parts of the machinery 
by which bankers did their business. These few cases and the 
statutes that established and regulated the Bank of England are 
the beginning of the English law’of Banking. The reports show 
indications that the business will eventually add a new-species to 
each of: the two classes of Negotiable Instruments known „to 
- mercantile law, the cheque and bank-note. 


Mr. Frederick Edward Farrer cornpletes his learned aade on 
that species of bastard kEnown-as-Bastard Bigne. The subject itself 


is not of interést to us in India but passage from Coke is extracted 
which is as follows :—“If a man hath a wife and dyeth and within 


a very short’ time after the wife-marrieth again and within nine 
months hath a child so'as it may be.the child of one or the other 
some have said, that in this case the childe may choose this father 
quia in hoc casy RARO non potest probari and so is the booke 


to be intended.” - - os 


L 
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“In another article, the first of a series, Mr. T, Bennett 
gives a general exposition of the legal principles which govern 
the position of Free Churches within the State. The term 
Free Church is often for convenience applied to denote only 
Evangelical Free Churches. In the division made by the law of 
the land, the term Free Church includes the Jewish, Roman 
Catholic and Unitarian Churches, in other words the term 1s used 
in the sense of Non-Hstablished Church. No society ofmen can 
be wholly exempt from State control and Free Churches form no 
exception tothis rule, but they differ from the Established Church 
_ in this that they are entirely free from State control as regards 
doctrine, government and discipline and it is this freedom which 
differentiates them from Established Churches. Before the 
Toleration Act of 1689 every form of worship except the particular 
form enforced by Parliament was forbidden by the law of the land. 
Down to the middle of the 19th century some taint of the old 
penal laws still cling round a certain number of Free Church 
places of worship which had been erected while persecuting statutes 
were still in force and it is only by the Non-Conformists’ ` 
Chapels Act, 1844 were the effects.of penal laws entirely swept. 
away. In the present state of the law the question of lawfulness of 
Free Church rules and trust can hardly arise as a practical issue, 
though the possibility is not excluded. With the limitation that 
it may not break the Jaw of the land a voluntary association 
(which a Free Church is) on its formation may make whatever’ — 
rule it pleases with regard to its owa special_objects. The extent fo 
which the Courts can be called upon to consider the rules of those 
associations is considered in, among others Long v. Bishop of Cape 
Town 1, and Forbes v. Eden % “Save for the due disposal and 
administration of property there isno authority in Courts éither of ` 
England or Scotland to tale cognisance of the rules ofa voluntary 
society entered into merely for the regulation ofits own affairs. H 
funds are settled to be disposed of among members of a voluntary 
association according to their rules-and regulations, the Court must 
necessarily take cognisance of those regulations for the purpose- of 
satisfying itself as to who ig entitled to the funds, &c. © There is 
no jurisdiction in the Court of Session to reduce 7. e. to annul the 
rules of a voluntary society indeed to’ inquire into them at all, 
except so far as may be necessary for some collateral purpose.” 











1. 1 Moore P. C. N. B. 411. 9. L. R.1830. and D. 568. 
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If the rules set ‘up a tribunal for inquiry into breach of` regula- 
tions of the association, its: conclusions will be ‘enforced provided 
the procedure adopted is consistent. with natural justice. 

Mr. George J. Phillips argues that by the repudiation by - 
Germany of its obligations under the declaration of Paris, 1856, 
the other Treaty powers are equally released from the obligations 
not only towards Germany but also towards the other neutrals 
who are parties to the Treaty. His contention is that treaties 


_of this kind are not a’ number of separate agreements but one . 
agreement between several parties and repudiation by one - puts 
an end to the-contract altogether. ` ) > 


° 


An. account of: what is called Ransom Bills is given by 
Mr. W. Senior. Up to the end of the eighteenth . century, ii was 
permitted according to the usage ‘of nations to captors of Enemy- 
ships fo let go the ship on an undertaking by the Captain to pay 
& certain’ sum of money-and action was-held maintainable directly 
by.the alien enemy in whose -favour there was the bill, but in 
1782 the practice was: made - illegal, though an ‘exception is 
recognised in the case of Commandants of. King’s ships, Even 


now the practice is permitted to. ‘the Commandant of a, King’s 


ship provided. it is not opposed to any: Ordinances in Council, 





| _ BOOK REVIEW. 
THE CENTURY REGISTHATION AND STAMP Law, by Maul- 
chandra Ganguli Cranenberg Law Publishing House, Calcutta. ` 
This is a book of ready reference on the Stamp and Registra- 


‘tion Laws, Practitioners find not a little difficulty when’ having 


to deal with the admissibility of documents in evidence under the 
old repealed Stamp and Kegistration Laws. The book under 
review is intended to satisfy the want in this direction of a book 


-which gives all the repealed enactments on the questions of 


Stamp and Registration. It also gives a good deal of useful 
information such as-chronological tables for over 100 years and a 


list of Civil Court holidays in Bengal, Behar, Orissa and Assam, 


[End of Volume XXXIV.) 
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NOTES OF INDIAN CASES. i 


Chandulal Dalsukh Ram v. Jeshangbhai Chhotalal: I. L. R. 
41 B. 402. l l i 
Tt is curious that a question of the kind arising in this case 
should not have been the subject of any reported decision till now. 
A person who stands surety to prevent an attachment before judg-: 
ment attempted to escape from the obligation of his bond by 
reason of the defendant’s death during the pendency of the suit. 
There is much to be said in favour ‘of the learned Judges’ view that 
he ought not to be permitted to do so. But there is very little 
found in the judgment by way of reasoning. Cases like Krishnan 
Nayar v. Ittiran Nayar 1, Subraya, Chetty v. Ragammal 3 and Bat 
Somi v. Choksi Ishvardas 8 afford very little guidance in finding 
out anything like a general principle of law and we may note in 
passing that the decision in Raj Narain v. Ful Kumari + is really 
‘rreconcileable with those in the Bombay case and in the second 
of the Madras cases above referred to, It is however significant 
that while the Code makes express provision for the- discharge of 
one who stands surety “ for the appearance of a defendant” (O. 38, 
rr. 3and 4, Œ. P. C.) no such provision is made in the case of 
a surety under rules 5 and 6 of the same order, But we doubt if 
from this circumstance alone it can be concluded that a surety in 
the latter case can never claim to be discharged. As shown by 
the language of the rules and the form No. 6 in Appendix F. the 
surety in such a case undertakes that ' the defendant’ (against 
whom the application has been made) shali produce and place at , * 
the disposal of the Court when required the property specified in 
the Schedule or the value thereof or such portion as may be suffi- 
cient to satisfy fhe decree and his own liability. arises in default of 
the defendant so doing. Can it be said to be sufficiently clear that 
_ such a bond covers not merely a default on the part of ‘ the defen- 
dant’ a person known to him, but also of some distant heir, 
1. (1901) I.L.R. 24 M. 687. 2. (1904) E L. R. 28 M. 161. 
98. (1894) I. L: R. i9 B, 246. - 4, (1901) I; L. R. 29 0. 68. 
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possibly one of whom he might have never heard, who may be 
brought onthe record as the legal representative of the defendant ? 
Could that have really been the intention of the party who stood. 
surety ? It may. be as the learned Judges say that by reason of his 
surety bond the defendant was enabled to deal with the property 
freed from the threatened attachment; but this will “only 
justify the surety being held liable in cases in which, and to the 
extent to which, the original defendant might have removed or 
alienated his properties and it‘would not reasonably follow there- 
from that the surety should be held liable even for the acts or 
defaults of the legal representative. - If all that the learned Judges 
in the pregent case meant to say was, that the matter should be 
discussed only after the termination of the suit and not before, the 
considerations above adverted to, may not bear onthe decision, 
though we are not sure that S. 145, on which they. rely, neces- 
sarily leads-to, that conclusion. The inclination of their opinion 
would however seem to be in favour of holding the surety liable 
even for the default of the legal representative. As for the effect 
of 5. 145, a case like the present cannot be brought within 
the terms of sub-clause (a) or (b) of that section. The only words 
that may be called in aid from that section are those in clause (c) 
relating to “the fulfilment of any condition. Imposed on any 
person under an order of the Court.” Here again, .the question 
arises whether these words can cover the legal representative also, 
The matter is one of some importance as few persons could be 
found willing to come forward as sureties if they are to be held 
responsible not only for the acts of a person whom they know, 
` but of some possible legal representative of his as well. We hope 
that it will receive a fuller discussion at an early date. 


Bapu Apaji v. Kashinath Sadoba: I. L. R. 41 B. 438 (F. B.) 

The judgment inthis case dissents from the decision of a 
Full Bench of the Madras High Court in Kurri Veera Reddi vo 
Kurri Bapi Reddi 1, not upon the authority of any later pronounce- 
ment of the Privy Council,’ but upon the ground that the 
Madras decision relied exclusively on S. 54 of the Transfer of 
Property Act, and overlooked certain other statutory provisions 
and the clear inference arising therefrom. The basis of the 

1.. ` (1906) I.L. R. 29 M. 886, = 
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present judgment seems to be that after a contract to sell, a vendor 
who has not executed and registered a sale. deed is in the position. 
of a trustee for the purchaser and it Would therefore be improper to: 
permit him to succeed in a-suit in ejectment against the purchaser 
when he has himself put the purchaser in possession. The 
learned Judges point out that while S. 91 of the Trusts Act 
imposes on a subsequent transferee from-the vendor an -obligation 
in the nature of a trust in favour of the original purchaser, it will- 
. be anomalous to put the vendor himself on a better footing and 
give him liberty to recover possession against his own contract. 
It may be pointed out that on this question. of the position of a 
subsequent transferee with notice as against the earlier vendee in 
possession though without a perfected legal title, the Madras, 

Bombay, and Calcutta High Courts are agreed (see Tiruvengada- 
thiengar v, Seshadri Iyengar 1, 1, Gangaram v. Laxman ?, and. 
Pucha Lal v. Kunj, Behari 3; bat as regards the vendor hiniself 
the Calcutta Court has held, @ecentiae from the Madras Full 
Bench, decision, that in spite of S. 54 of the Transfer.of Property 
Act, a vendee may rely upon the mere contract as an answer 
to a suit for possession by the vendor (see Khagendra `v. 
Sonatham +.) In adopting the same course now, the Bombay 
High Court point out the anomaly of putting the vendor on a 
better footing than the second transferee from him, - This aspect 
of the matter was noticed by Srinivasa Iyengar, J., in Tirwven- 
gadathiengar v. Seshadri Iyengar 1, and he ultimately relied on 
the express terms of S., 91 of the Trasts Act and preferred not to 
extend the earlier Full Bench case beyond its actual facts. : 


The result of adopting the reasoning relied on in the Bombay 
case under notice seems, however, to involve some conflict with 
other statutory provisions. Iffrom the date of. the contract to- a 
sell, the vendor is to be treated as a trustee for the purchaser—and: 
this is practically the English rule as to the transfer of equitable. 
ownership from the date of the contract—it is difficult to find 
anything in principle to exclude what is held in England to follow 
as a corollary, namely, thatfrom such date the vendee:will be 
entitled to the profits from the property and bound to bear the 
risk arising from the destruction etc. of the property ;. but on this 
= point the law in India is..expressly declared to be otherwise in 





1; (1916): 30 M. L. J. 559. `. 2, (1916) I. L. R.'40: B. 498. : 
3. (1918) 19 0. J. 213. 4. ` (1915). 230 0, W.- N.14- 
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S. 52 of the Transfer of Property Act. This matter was referred 
to though not decided by their Lordships of the Privy- Council 
in the recent case of Maung Shwe Goh v. Maung Inn 1, where 
their Lordships observed that this theory of the equitable ownership 
of the purchaser is inconsistent with the statute law of India ; 
cf. also Ellarayan v. Nagendra 2 and Subbaraya v. Kottaya 3. 
This aspect of the question does not appear to have been consider- 
ed by the learned Judges of the Bombay High Court. 

Before concluding this notice, we may point out thatin a 
recent case in Madras Ramanathan Chetti v. Ranganathan 
Chetti 4, and'also Ramanadhan Chetti v. Ramaswami Chetti 5 
another way out of the strict rule laid down by the Full Bench 
has been suggested by Wallis, C. J., and Abdur Rahim, J., based 
upon the equities arising from the actings of the parties. - The 
Chief Justice even remarks that the Full Bench decision may 
require to be xe-considered in the light of the very wide observa- 
tions of the Judicial Committee in Mohamed Musa v Aghore 
Kumar 6; but Mr. Abdur Rahim, J., does not seem to go so far as 
that. As to the equitable estoppel, e. they point out that 
it will arise not from the mere delivery of possession in pursuance 
of the contract, but only from other acts of the parties subsequent 
thereto. The three other learned Judges (Seshagiri Iyer, 
Sadasiva Iyer, and Napier, JJ.) who took part in the case-were of 
opinion that there was no basis for any such equitable estoppel. 


We may also point out that in a contract to sell, there may be 


|, an express agreement to put the vendee in possession, even apart 


from and before the date of the execution of the registered sale 
deed. In such a case, the vendee’s possession rests not upon his 
title but upon the contract so far as it related to possession ; and 
this he may set up in answer to the vendor’s suit either for 
possession or for mesne profits. This aspect of the matter was 
not adverted to in the Madras Full Bench case, but, some obser- 
vations bearing upon it will be found “in the judgment of 
Srinivasa Iyengar, J., in Rengayya v. Subramanya T. See also 
Maniyan v. Kuppanna Gounden 8, 


ee ee 


(1916) I. L. R. 440 542.. > 2, (1917) 6L. W. 283, - 
(1916) M. W. N. 284 4, (1917) 93 M. L. J. 253. 


(1915) 30 M L. J. 7. (1915) I. L. R. 42 O. 801, 
(1917) 82 M, L. J, 575. 8. (1916) 1M, W. N. 319. 
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Mina Kumari Bibi v. Bijoy Singh: I. L. R. 44 C. 662. (P.C.) 


Their Lordships in this case draw attention to the difference, 
sometimes lost sight of, between a nominal ora sham transac- 
tion in the true sense and a fraudulent transfer within the 
meaning of S. 53 of the Transfer of Property Act. They also 
recognise, for what it is worth, “a general though not a conclu- 
sive presumption that a document was made on the day of the. 
date it bears,” and they reaffirm the well-established rule that a 
decision of the Court “must rest not upon suspicion but upon 
legal grounds established by legal testimony.” The main point 
decided in the case relates to the right of a decree-holder who has 
merely applied for rateable distribution to question an alienation by 
the judgment-debtor. The case was governed by the Code of 
' 1882 which contained nothing corresponding to the explanation 
to S. 64 in the present Code. One aspect of the question before 
the Board related to the correctness of the decision in Sorabjt v. 
Govind 1, and the other aspect turned upon the effect of S. 276. 
- The precise scope of their Leardships’ decision and its applicability 
to cases governed by the-new Code recently came up for consi- 
deration before a Full Bench of the Madras High Court, Annamale 
Chettiar v. Palamali Pillai 2, and the learned Judges held the 
rule to be, that a decree-holder cannot protect himself against an 
alienation by the judgment-debtor even after ‘attachment unless 
and except so far as the attached property iš brought to sale in 
execution of the decree in respect of which the attachment 
was made. Itcan scarcely be denied that there is great force in 
the view of Mr. Justice Bakewell that any transaction between 
the attaching decree-holder and the judgment-debtor whereby a 
particular attachment may cease without the concurrence of or the 
satisfaction of the claims of other decree-holders who may have 
applied for rateable distribution, ought not to prejudice the latter, 
but the Full Bench think that even the explanation now added 
to S 64 falls short of affording protection in such cases and that 
the remedy is in the hands of the legislature. 





1, (1891) I, 1. R. 16 B94, 2. (1917) 88 M. D. J. 707. 
i N 2 
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Gururao Shrinivas v. The Secretary of State: I. L, R. 41 B. 
408. 

The effect of the resumption of a Saranjam, on the land here-to- 
fore in the possession of the Saranjamdar, was the question for con- 


sideration in this case. We do not see why the analogy of ordinary 


Inams should not be applied here, even as in the case of ‘J aghirs’; 
and if, as the learned Judges. hold, the Saranjam grant is prima 
facie to be regarded as comprising the land revenue alone, the 
resumption cannot affect the right to the possession of the land, 
though it may entail the payment of the full assessment. The 
reasoning and conclusion in the case under notice substantially 
correspond to those in Venkata v. Rama, 1 and Narayana y. Chen- 
galamma ?, the difference pointed out in the later Madras caseg 
between ceunniption! and ‘enfranchisement’ being immaterial for . 
the present purpose. 


Dadasaheb Dasarath rao v. Bai Nahani: I. L. R. 41 B. 480. 


The point for decisiòn in this case was as to the effect of a 
sale by a minor representing himseif to be a major. The learned 


- Judges held that the vendor was estopped from pleading his: 
_ minority. i P 


We cannot help ei. that in basing their decision almost 
exclusively on the meaning of the word ‘ person,’ in ‘S. 115 of the 
Evidence. Act the learned Judges have dealt rather summarily 
with a question which is by no means free from doubt or difficulty. . 
The authority relied on viz., Ganesh Lala v. Bapu 8, carries us 
little further and it is to be regretted that the learned J udges have 
not attempted to meet the observations of Jenkins, J. (as he then 
was) on that case. (See Dharmodass: Ghose v. Brahmo Dati 4), 
We quite agree that estoppel, properly so called, is different from 


. the legal consequences of fraudulent misrepresentation by @ minor 
_ and it may‘be that in many of the reported cases the two ques- 


tions are not sufficiently “kept apart. But the learned J udges 
do not seem sufficiently to realise that the result of their view 
would in a large measure nullify the effect of 8.11 of the Con- 
tract-Act which, ` both -on principle and by force of Ss. 4 and 7 of 

8. (1896) I. L. R. 21 B 198. 4. (1898) I, L. R, 26 C. 616 at p. 628. 
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the Transfer of Property Act, would apply to transfers of property 


as well. For, just as it is true that no fraudulent or even inten- 


tional misrepresentation is necessary to give rise toan éstoppel 
it is equally established that no express representation is neces- 
sary either and the mere fact of thé infant entering into the 


transaction will, at any rate in cases in which the other party:had, 


no reason to suspect the infancy. be sufficient to constitute a basis 
for'estoppel and- thus make the contract enforceable. This is the 
consideration which underlies the English rule that. even a fraudu- 
lent misrepresentation as to age, will not deprive an infant of the 
plea of infancy, in so far as the question arises in actions excontractu, 
(See Liverpool L. A. Association v. Fairhurst 1); and we fail 
to see any reason why the same consideration should not hold good 
in India also. It is no answer to say that 8. 115 of the Evidence 
Act enacts no such exception, when it has generally been accepted 
that it was not meant to enact anything different from-the rule 
` in England ; and it will be scarcely reasonable so to construe that 


section as practically to nullify another section in a special law . 


(viz., the Contract -Act) passed by the same legislature in the-same 
year. It is submitted that it is taking too narrow a view in the 
interpretation of the law, to lay stress merely upon the wide 
connotation of the word ‘person.’ ‘True, the language of 8. 115 
“of the Evidence Act may cover the case, but it is an equally well- 
established rule that there can be no estoppel against a statutory 
provision and we do not see that the terms of 5. 115 are such as 
to compel the court to shut its ears to a plea of minority and 
ignore S. 11 of the Contract Act. The correct position would 
seem to be that indicated by Messrs, Ameer Ali and Woodroffe 
in their notes to S. 115. viz., that “the law relating to estoppel 
must be read together with and subject to other laws in. force 
*** > and that where such laws declare an-infant to be free of 
liability in respect of a particular transaction he cannot be made 
. liable by virtue of an estoppel~ but that in other cases an infant 
may be estopped.” (See also per Bannerjee, J. in Jagar 
Nath v. Lalita Prasad?) We may observe in passing 
that the decision in Surendranath Roy v. Krishnasakht Dasi 3, 
though it upholds a sale by a minor, is rested by the learned 
Judges not on the general law of estoppel but on a finding of fraudu- 
lent a as to age. Whether even on this footing, 


eee 
1. (1854) 9 Ex. 422. Q Ce T L R. he at p. a7. 
i _ (1911)-18 C. L, J. 2 
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the decision is sound isa different matter, to which we shall 
presently refer. 


It has been assumed in more than one recent case in India 
that where there isa fraudulent misrepresentation as to age by a 
minor, in connection with a contract entered into by him, the 
other party, if deceived thereby, can get equitable relief which may 
sometimes even assume the form of a decree for repayment of 
the money received. (Cf. Dharmadoss v. Brahmo Dutt }, - 
Jagar Nath v. Lalta Prasad *, Vatkuntarama Pillai v. Athi- 
moolam Chettiar 3.) And morethan oneearly decision in England 
and several dicta even in recent cases can be cited in support of 
this view ; but the question was elaborately discussed by the Court 
of Appeal in the recent case of Leslie Limited v. Shell 4, and it 
was unanimously held that the doctrine of the equitable liability 
of the minor in case of fraudulent misrepresentation would not 
warrant restitution in the sense of a general decree for repayment _ 
of moneys received. The judgment reviews all the earlier authori- 
ties and substantially overrules the decision in Stocks v. Wilson 5, 
referred to by Wallis, C. J. in Vatkuntarama v. Authimoolam 8, 


eee E ORE ENE AEAEE Se ESE 
' 3. (1898) I. L. R. 25 O. 616. 2. (1908) I. L. R. 81 A. 21. 
8. (1914) 26 M. L: J. 612. 4, (1914) 3K. B. 607. 


6. (1918) L. R. 2K. B. 235. 
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Chhotalal Adit Ram v. Bai Maha Kore: I. L. R. 41 B. 486. 


‘The precise bearing of the rules of the Law of Evidence and 
of Registration on instruments of partition has not even yet been 
sufficiently settled so as to secure uniformity in the application of 
thelaw. A deed of partition in the proper sense of the term 
ordinarily contains a declaration of division of status, as also the | 
datails of the terms of partition and quite frequently it deals with 
moveable as well as. immoveable properties, Oftentimes it also 
recites prior incomplete arrangements between the parties or 
references to mediators or arbitrators as well as their settlement or 
award as the case may be. How far different portions of such a 

“document can. be separated one from another, what is the effect of 
Ss. 17 and 49 of the Registration Act on the admissibility of such 
a document and if the document itself is to be held inadmissible, 
whether and if so, how much of the arrangement can be proved 
by other evidence either as to what happened at the time or by 

way of subsequent enjoyment, are questions, in respect of every one 
` of which, the authorities are not all one way. Ina very recent case 
for instance, Potht Natckan v. Naganna Naickar 1 a Full Bench 
of the Madras High Court held that a partition deed which was 
refused registration on the ground among others, that it did not 
contain a detailed description of the property as required by the — 

Registration law, was nevertheless inadmissible even to prove a 

division in status: so far, on the.registration law. Proceeding 
further, the learned Judges also’ held, as a question of the probable 
intention of the parties, that it could not ‘have been meant asa’ 
partition of the moveables alone apart from the immoveables, and 
one learned Judge also intimated that the parties could not have 
intended-a mere division in status taking place without the deed 
itself operating as a valid division. J udged by this standard, it 


in any case in which a partition of properties both moveable and 
immoveable has been effected by a partition deed in the ordinary 
form but left unregistered, Though the Full Bench do not in 
terms meet the reasoning of Justice Sankaran Nair in that case 
their decision in effect overrules his theory that a mere ‘severance 
of status (as distinguished from allotment of particular properties 
to particular members) is not a transaction creating or extinguish- 
ing am interest in immoveable property within the meaning of the 
1. (1915) 80 M. L. J. 62. (F. B.) . 





„N3 


10 THE MADRAS LAW JOURNAL (N. I. 0.) (VoL. XXXIV 


Registration Law, This also disposes of hig judgment in Subra- 
mania Atyar v. Savithri Ammal 1. If the document is as such 
inoperative: and inadmissible, it is difficult fo see how the mere 
fact- of the parties having entered into such an arrangement can 
be held to amount to a division. But where the parties have gone 
further and enjoyed their shares as per such an arrangement, the 
question arises, can such enjoyment be proved and relied on as 


amounting toa partition, though the initial act was both inoper- 


ative and incapable of being ‘legally proved? The point seems 
to us by no means so simple or clear as the learned J udges of the 
_ Bombay High Court seem to regard it in the cáse under notice. 


~ 


No doubt the plaintiff there came forward with the case that he . 


“ and the deceased husband of the. defendant weré undivided in 
respect of the properties in question, But once he showed that 
the properties were ancestral the ~presumption of Hindu Law.was 


in his favour and it was for the defence to prove that the parti-. 


cular properties had become the separate properties of the deceased. 
If the document by which this was brought about was inadmis- 
sible and inoperative it is difficult to see how the English rule 
as to proof “ of the’ existence of a particular relationship ” without 
production of the document itself can help the defence. In relying 
on analogies from the English law it has to be remembered in this 
connection that S: 49 of the Registration Act not merely lays down a 
rule of evidence by excluding unregistered documents but also enacts 
a substantive rule declaring them inoperative, as against the im- 
moveable property comprised therein. In this view the prior or sub- 
sequent conduct of the parties, in so far as it merely led up to or was 
founded upon such document, cannot properly be régarded as by it- 
‘self constituting an independent legal Act whatever consequences 
may follow by operation of the rule of estoppel or the law of 
limitation. J 

‘Balakrishna Udayar v. Vasudeva Ayyar: I. L. R. 40 M, 
793. (P. C.) E 

Opinion had been expressed that orders passed under Sec, 10 
and other sections of the Religious Endowments Act are orders 
passed by the District Judge as persona designata administratively 
or ministerially and are not revisable by the High Court, The 
judgment of the Privy Council in Minakshi v. Subramanya 2; 
"J. (1908) 19 M. L. J. 228.. -2 (1887) É L. R. 11 M.26. (P. O), 


. i : h : - he 
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` lent some color to that view. In this case, however, their Lordships 
dissent from that view and hold that the orders are judicial orders 
passed by the Dt. Court as a Court and are revisable™ in proper 
cases, ln their Lordships’ view, the word “case”-in S. 115, C. P. 
C. cannot be confined to litigations in which there is a plaintiff 
who,seeks to obtain å particular relief in damages or otherwise 
against a defendant who is before the Court but must also include 
an application praying that persons in the position of trustees or 
officials should perform their trust or discharge their official duties, 
‘The order in this case was an order of the Court ` refusing to 
appoint a committee member or direct the appointment of one by 
the Committee ignoring a prior election under the orders of the 
District Judge, Their Lordships hold that it was a case decided by 
the District Judge and the petition came within S. 115 Which 
their Lordships say is confined to questions of jurisdiction alone, 
the illegal exercise or non-exercise of it or the illegal assumption 
of it and not directed against conclusions of law and fact in which 
' the question of jurisdiction is not involved.. 

_ On the merits, their Lordships hold that the District Judge 
could either appoint himsélf or direct an appointment by the 


committee members but could not direct the members to hold an 
~ election, a | So 





l 
‘Thevaraya Reddy v. Venkatachalam Pandithan: I L. R. 
40 M. 804 (F. B.) l m 7 
We must confess we are more impressed by the argument 
that a deposit that is cancelled or withdrawn is nolonger a 
deposit than by the arguments based upon the other words of the 
section. The words “as soon as the mortgagor has done all that 
has to be done by him to enable the mortgagee ‘to take such 
amount out of court” cannot have reference to a fact like allowing 
the deposit to continue so as to enable.the heirs of the mortgagee 
to settle their dispute for if that is the right view, the interest 
7 will cease only after the expiration of such. period which for 
obvious reasons, cannot be the intention of the section. We think 
those words have reference only to the notice provided in Ss, 83, 
102 and 103. We do not believe that it ig open to the mortgagor 
to call upon the contesting.“ claimants to the money standing in 
the deceased man’s name to a joint receipt. . He is either to name - 
the persons whom he recognises as heirs and give notice to them 
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in which case he acts at his peri. or stating that he is unable to 
: decide, ask the court toact uncer 8.102. If he does what the 
section requires or in the latter case what the courb asks him 
to do, he'has done all that he is required to do and interest will 
cease. -The reasoning of this case may have the effect of post- ` 
poning: the cessation of interest to the period necessary for deter- 
mining the question of heirship while the considerations referred 
to by -Mx. Justice Seshagiri Iyer do, require that the money 
should be in court deposit. Arguments based on the analogy of 


tender are hardly of any use. 





Saravena Pillai v. Arunachalam Chettiyar: I. L. R. 40 


M. 841. 

If the act is an administrative or non-judicial act, how did the 
High Court have jurisdiction to, interfere under S, 115, Civil 
Procedure Code? We rather think that the order is a judicial 
order, though of a summary and provisional kind, passed im the 
course of administration. There is much to be said in favour of the 
view taken as to the power of tke court to go behind the decree. 
If a creditor has got to set aside a fraudulent alienation before he 
can attach the property, it would seem to follow that he has got 
to set aside fraudulent decree as well. Decrees and alienations are 
all clubbed together in Statute 13 Elizabeth and dealt with alike 
though the section of the Transfer of Property Act according £0 
the scheme.of the Act ig confined to alienations of immoveable. 
property. Reading S. 73, Civil Procedure Code, it looks as 
if the test of the right of distribution is a de facto. execu- 
_ tion application in ‘respect of a decree to which there is no defence. 
Obviously, fraud in obtaining the decree would not be an answer 
to the application and should similarly we think not-afford an 
answer to the claim for ratéable distribution. Has the creditor to 
get aside the decree and’ get restitution of the amount for the 
general body of creditors or is he to sue directly for the amount 
taken by. the fraudulent Judgment creditor under S. 73, Civil ` 
Procedure Code ? H "E 
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' Tricomdas Cooverji Bhoja v. Gopinath Jiuthakur. I: L. R. 
44 C; 759. 

We can scarcely take it that their Tod in aa: case - 
decided royalties to be rent in the legal sense. Proceeding how- 
ever to discuss the question of limitation on that assumption they 
hold that Art. 116 governs a suit for rent where it arises On & 
registered document: The conclusion is rested substantially onthe ~ 
ground ofstare decisis. Of course the Indian legislature has consist-~ 
ently conferred certain advantages on parties claiming under regis- 
“tered documents but go far as the Limitation:Act is concerned -the 
policy would seem to be sufñciently satisfied by the difference in 
. period. between Art. 115 and 116: Comparing the substan- 
tive description of the claim in the first column of the two articles 
as well as the language of the third column ‘fixing the starting 
point in both, one cannot help feeling that both the. articles were 
_ intended ‘to be co-extensive, the difference existing only as regards 


the period of limitation. But the absence of the words ‘not herein ` 


specially provided for’ from Art. 116 has led courts in India to- 
give a very wide application to that article superseding special 
articles applicable to . special cases and placing an almost strained 
interpretation upon the word ‘compensation,’ This was humbly 
protested against by Surdaru Aiyar, J. in Yellammal v Ayyappa 
Naick. 1, pointing out that such a view did not sufficient! y take 
into, account ‘the scheme of the Limitation. Act.’ Their Lordships 
of the J udicial committee, however, think that the established view 
cannot be said to be clearly against the language of the statute 
and the matter must anyhow be taken to be now settled by their 
-Lordships’ decision. ~- ‘-——— 
Bamandas puamnounriee Y. Nilmadhab Saha. ; L x; R. 44 
-C. 771. ~ 2 
We venture -to doubt the correctness of applying the ‘rule of 
estoppel to the facts of this case. _The suit was for arrears of rent ` 
‘under - a- leage and for damages for breach of covenant by the 
‘tenant. The question was raised whether the lease was- not -void 
as -being in contravention of S. 85. Gl. 2 of the Bengal Tenancy 
Act. If the court was prepared to hold that that section did not . 
‘render’ the lease inoperative as between the lessor and the lessee 
it was scarcely ‘necessary to discuss any other question. -If 
‘however the. section could be held to make ‘the lease void even as 
between the parties, it is-difficult to see how any rule of estoppel . 
4. (1912) I. `L. R. 88 M. at pp. 975, 976. 
N4 
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will make the covenants of the lease enforceable. There will also 
arise the question whether there can be any estoppel’ against 4 
" statutory prohibition. It certainly cannot be asserted as a broad 
proposition of law that a lessee can never set up that the lease 
was void, Suppose the lease was for an illegal or immoral 
purpose; he can in spite of having entered into possession under 
the lease-escape payment of rent by pleading the unenforceability 
of the contract. Or, take the grant ofa perpetual lease by a 
trustee ; it is ‘settled Jaw that such a lease is void and if the lessee 
continues in possession for 12 years he would acquire a perpetual 
tenure by adverse possession. The natural corollary from this ig 
that the trustee himself could sue to recover posséssion in the 
face of his own lease. It therefore seems to us unwarranted to 
„assume, as the learned judges seem. to do, that if in the case before 
them: the lessors had sued to ejéct the lessees on the‘plea that the 
lease was Void under S. 85 CL 2, the latter would plainly have ` 
‘been entitled to rely on the doctrine of estoppel to defend their 
position, Even i in ordinary cases we should think that the legsee’s 
right to remain in possession as against his lessor cannot be 
properly rested on any rule of estoppel properly so called, but 
- arises out of the legal covenant for quiet enjoyment. We are un: ` 
able to agree that the estoppel enactéd under S. 116 of the 
Evidence Act relates to the | power of the lessor te grant the lease, ~ 
in the sense, of making every covenant of the lease enforceable at 
the instance of the lessor. Much less then can it oyerriga a 
statutor ry prohibition against certáin kinds of leases. 





Ruttonji Rowji v. The Bombay, United Spinning and Weaving 
& Co., I. L, R. 41 B. 518. 

We have some difficulty in following the dao on one of 
the points in this case.. The contract was for sale of . goods to be 
made as per sample and there was an arbitration clause for the 
decision of any dispute between the parties as to fhe quality, 
finish etc., of the goods. On a contention by the plaintiffs. that 
thé goods were not up to the sample, the arbitrators found in 
their favour but in accordance with a trade custom they directed 
that the plaintiffs must nevertheless take them with an allowance 
on the price. The trial Judge and one Judge.in the Appellate Court 
hold that the trade custom cannot be pleaded in the case, being ` 
inconsistent with the express terms of the contract,: but “in the 
end they give efféct to the award. The exact basis of Justice 
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Macleod’s decision does not clearly appear from the report; but 
the Appellate Court rest their conclusion on a narrow and, as we 
venture to think, a doubtful ground. Though the reference to 
arbitration was substantially in the terms of the contract, the 
learned Judges take the view that in the course of the arbitration, 
plaintiffs themselves suggested to one of the arbitrators that, in 
the event of the quality being found to be inferior, they may fix 
an allowance. on the price, that the defendant’s man did not 
object to this course and that accordingly the’scope of the arbitra- 
tion became enlarged. This seems to us a very ` strange 
inference, especially when it is. borne in mind that the arbitrators 
must have been acting not on any such implied enlargement of 
the reference but on the proved practice’ obtaining in such cases. 
whatever its legal validity may be and that as a matter of fact, 
ina few days, each of the- parties repudiated one or another portion 
of the award in so far as it went outside the original reference. 
As it turned out, it is no doubt the plaintiffs who objected to the 
direction to accept the -goods with an allowance. If however the / 
defendants had raised the objection, say for instance to the rate 
allowed, it .would be difficult to hold that the award would 
be binding on them merely because their salesman did not object 
to the plaintiff’s suggestion in the course of the arbitration. | 

> On the question of the admissibility of proof of the trade 
custom it appears to us that ® different view may be reasonably 
taken, the matter not being exactly one relating to the terms of 
the contract. The contract. is one of sale as per sample and et ts 
the law that provides for the consequence where the goods 
‘supplied are not up to sample, The custom proved in the casé 
would in this view amount toa kind of proviso to the absolute 
right of ‘rejection enacted by S. 118 of the Contract Act and this 
certainly is allowed by the saving clause to S. 1 of the Act.- This 
“way of looking at the matter” is to a certain extent justified - by 
the words used even by Fletcher Moulton, L. J. in In re 
N. W. Rubber Co., £c. 1, when the learned Lord'J ustice speaks of 
the arbitratots ‘having decided the dispute not according to the 
English law, buton some mercantile law of their own imagi- 
nation, The alleged custom having been found against in -that 
case, one may be pardoned for not accepting as authoritative the 
opinion expressed as to the inadmissibility of proof of the 
custom, especially in the face of other opinions to the contrary. 

1. L. R. (1908) } K. B. 907. l 
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i TE Chettiar v, Vaithilinga Mudaliar : LLR. 
40 M. 846; ‘ =, 
It isan extremely curious state of affairs that while the 
order of Sudra monks is recognised by our courts, they should, 
in a spirit of inconsistent antiquarianism, hold at the same time,. 
that such monkhood has not in the matter of inheritance or 
succession the same consequences as among the higher orders to 
whom that state of life is permitted under the law. Even the 
strict Hindu Law of the Smritis recognises what is called the 
Samayika Dharma of Naigamas, Pashandis (heritical sects), etc. 
One of the rules of the brotherhood’ undoubtedly is that the 
Tambirans should not possess property. It will be found that the 
.Agamas do contemplate “Sudra Sanyasis. See Gopinatha Rao’s 
Iconography, Vol. ii. It passes one’s comprehension why the rule 
- should not be enforced either.as Samayika Dharma or as & 
necessary implication of the recognition of the order of Tambirans, 


‘One of the important questions discussed in the case was 
as to the effect of the bar by limitation undér. Art. 129 of the Act 
of 1871 of’ the then reversioner on the actual reversioner whose 
right accrued in 1904. Their Lordships hold that though the 
effect of the decision in Tirbhwan Bahadur Singh v. Rameshur 
Baksh Singh 1, is that a title is not. thereby acquired by 
the adopted son to the status of adopted son and will not 
avail when collateral succession is -in question, when there 
is. possession of the property in the adopted son, the suit - 
will be barred. The position is undoubtedly anomalous. but we 
have analogous cases, governed by Art. 91, 44, 120. (case of a 
trustee not being a hereditary trustee) etc. 

In Harinath “Chatterjee v. Mothurmohun Goswami 2, their 
Lordships of the Privy Council held that a decision ona point of 
limitation against the “widow was res judicata against the rever- 
sioner. ,But this decision has been rightly ' confined, we think, 
` to cases where the ground of limitation applies equally to the 
widow and the reversioner. The case itself was one in which 
the. Act of 1859 had barred the right, (See also Jalandhar 
Thakur.v. Jharula Das 8, Braja Lal Sen v. Jibar Krishna 

Roy £, Amrita Das v, Bindeshri Prasad 6, s 


~o m 





1. (1906) LT. R 28A. 727, (1898) I, L. R. 31 O. 8. 
$. (1914) I. De 'R. 42 O. 244. (P. O.) `~. 4. (1898) I. D.R 260. 286, 
6. (1901) I. L,R. 98 As 448. - 


a 
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Dawal.Poranshah v. Dharma ‘Raja Ram. I. L. R. 41 B. 550. 


The question has frequently arisen of late as to the effect of. , 
the existence of an unregistered sale-deed in connection with sales 
of immovable property worth less than 100 Rs. It may now-be 
_ taken as settled, that such a sale deed by itself, will not effectuate 
@ transfer of the property, for S. 54 of the Transfer of Property 
Act prescribes delivery of possession in such cases as the only 
alternative in the absence of a registered instrument. But it has 
often been argued and sometimes even held that an unregistered 
sale-deed may practically prevent the passing of property even by 
delivery of possession. This is in effect the result of the decision 
in Muthu Karuppan v. Muthu 1. The learned Judges no doubt 
there observe that “ no oral sale has been pleaded,” and’ on this 
footing it is said (by Sadasivaiyar, J.) in Kathari Narasimha 
Raju v: Bhupati Raju 2 “to have been decided on a very strict 
construction of the pleadings,” But if, as the learned judges hold, 
the unregistered sale deed-is excluded. from evidence by S. 49 of ` 
the Registration Act, it is difficult to see how ‘in the face. of S, 91 
of the Evidence Act any oral sale can be pleaded and proved (as 
observed by Beaman, J. in the present case) unless it was one 
quite independent of and unconnected with the transaction that 
culminated in the unregistered deed. The true question therefore 
is, whether the unregistered deed is in such cases excluded by S, 49 
of the Registration Act which in turn, depends upon the further 
question whether S. 54 of the Transfer of Property Act read with 
the concluding portion of S. 4 prescribes registration as compulsory 
within the meaning of S. 17 of the’ Registration Act in the case 
of all instruments of sale whatever the value of the property 
conveyed. The affirmative is maintainéd by Mr. Justice Beaman 
in the case tinder.notice and he is supported by the decision in 
. Muthu Karuppan v. Muthu. In the same category must be 
included, Kakki Sobhandhri v. Muthu Rangaya 3 and Vairan- 
anda Nadar v. Miyakan- Rowter 4 relating to leases, though they 
are capable of being distinguished in view of the form in which. 
the question arose for discussion in those cases. The negative view 
taken by Macleod, J. in the present case is however the one which 
has found favour in the majority of recent cases (see Kathari 
Narasimha v. Bhupati Raju ? and the cases there cited; Poomali 


` 4, (1914) L G.R. 87 M, 1158. 2. (1915) 29 M. L. J. 721. 


8. (1909) L L. R. 32 M, 692. ` 4. (1898) I L. R. 31 M. 109. 
N 5 ; - 
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Udayan v. Karuppa Servai 1).and is more consistent with the 
fact that even when re-enacting the Registration Act in 1908 the - 
Legislature has retained S. 17, ‘as-before—a circumstariée not 
sufficiently accounted for, by the mere possibility of -difference in 
local application between the Transfer of Property Act and the 
| Ep Act ooo 





ai 


Mahomed Ghouse Rahman v. Nathu Yellabhji : I. L. R. 40 
M. 835. a À e 

The same points arose for decision in Charu. Chandra 
Majumdar v. Emperor 2, Mr. Justice Mukherji who consi- 
ders all the points is of. opinion (i) that the order passed 
under S. 185° is not an-order of transfer, though in effect 
it. is that, (ii) -that to give jurisdiction, it is not necessary 
that there`should be two proceedings actually pending, (iii) that 
the doubt may bê on the questión of.. convenience. The majority 
. consider .by reason of the admissions of counsel only point 
No. 3 in the case. We Should prefer the conclusion of the 
Calcutta Court .because we do not believe -that one High Court 
will or can disregard the decision of another High Court ` 
on.which jurisdiction - is expressly conferred by- S. 185 of the 
Criminal Procedure Code to decide the question and the -language 
“inquired into” or “tried” is not sufficiently clear to raise the 
inference that the cage must already-have been instituted. 

In the absence of comity between the courts, we do not see 
- how the accused can be detained by one. Court more than removed 
l by another Court. 





Navaneetha Krishna Tevar v. Ramaswami Pandia Talavay : 
I L. R. 40 M; 871. 


The proposition laid down in this case, namely that the- 
Court of Wards taking possession of an estate from a disqualified 
proprietor (a proprietor may. be a mere life estate holder) has the 
power to sell or mortgage for debts (which may be his or her 

own debts, debts. not binding the reversioner). cannot be accepted 
as sound in the absence of language to compel such a construc- 
tion. We must confess we do not see any such compelling language 


1. (1916) 2 M. W. N..136 ; See also 8. A 190 and 378 of 1916 : 21. 0. 413 sas 
4, Daa rea 595. (F. B.) : 
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in the- section. referred to and the power can without undue 
straining very well be circumscribed by reference to the nature of 
the = and: pone k the proprietor. 





Kyyasaa nan v, Venkatach ella Mudali: I. L. R. 40 M.. 
989 F. B. 

This case must be E to be overruled by the judgment 
of the Privy Council in Khulna Loan Company v. Jnanendra 
Nath Bose 1, In the case before the Privy Council, as in 
-this case, the decree directed the available sale proceeds to be paid 
in ‘satisfaction of the’ decretal debt but if that was. insufficient, 
that ‘the balance might be realised from the other properties and . 
the persons of the debtors, The High-Court held that the date of 
the decreé for the purposes of S. 48, C. P. C. sought to ‘be ex- 
ecuted against the other properties was the date which the decree 
bore and could nòt be any later date. They similarly ‘rejected 
the argument that the direction must be taken to be’ a direction 
` to payat a certain date Within the meaning of ‘that Section. 
The Privy Council say that they see no reason to ‘differ from the 
judgment of thè- High Court, The decision precisely covers the 
point decided by the Full Bench. ` ‘What ulterior consequences the 
judgment of the Privy Council may have, remains to be seen. 
"The ratio of the decision may affect though not necessarily 
the interpretation put i upon art, 182 by this court, viz., that that 
article cannot apply when the decree is not executable i any `of 
the starting points. mentioned therein. It need hardly be 
stated that this decision would not cover a case where there is a 
supplemental decree under Order 34 Rule 6. 





Mylapore Permanent Benefit Fund v. Reollasaing Pillai : 
I. L. R. 40 M. 1004. 
The'`suit in this case being one , for redemption, no question of 
_ set off under O. VIII R., 6 could properly arise. The. question _- 
was more one of appropriation. In Ahmedabad Advance Spinning 
and. Weaving Company v. Lakshmi Shenkar a, a question of set- 
` off arose. There thei question was whether a debtor of the firm (who ` 
- algo happened to be a director. and shareholder) could set-off against . 
the claim of the liquidator i in respect of it, a debt due. from the Com- 


_ 1, (4917) 22 CW. N. 145. 2. (1916) I. L. R.°80 B: 173. 


02" THE MADRAS LAW JOURNAL (N. 1. 0.) [von, xxxiv 


pany: ‘to himself, Their Lordships held he could, The present case, 
however, was different. The discussion in this case ( rightly or 
wrongly) proceeded on the'basis that on one side, there was claim 
in regpect’of the calls—on the other, a claim in ‘the nature of 
a debt owing to payment, of subscriptions. On the footing 
on which the discussion proceeded, we think the conclusion isvight. 
Apart from the ordinary liability on the calls, there is an indepen- 
dent statutory liability cast upon certain classes of persons. name d 
contributories by 3.~156 of the Companies Act of 1913 (and the 
corresponding sections of the previous Acts) to make certain. 
payments, This is not a liability to the Company as such from 
-which the debt is due and therefore any claim to set-off is 
‘obviously. inadmissible. Similarly under S. 156 (1) (vii) the sum 
due to any member in his character. as member is not to be 
deemed. a debt.in = case of competition between himself and 
any other creditor. The necessary effect of this rule would seem to 
‘be that the claim is not pleadable as against the liquidator who 
represents the body of creditors. As between the contributories any 
rule that provides that the claim in respect of paid up calls should 
_- be set-off against the Ha S claim agaon him may ‘be given 
effect to. l 





` Tirumàlaisami v. Subrahmanian : I L. R. 40 M. 1009. 
~ Two questions arose in this case: first whéther there is 
@ right of suit similar to that conferred by 8, 315, C. P. C. of 
1882 even under the New Code. Secondl y, whether the right 
ig preserved by S. 6 of the General Clauses Act even though the 
finding that the property did not belong to the: judgment debtor 
was given after the coming into force- of the New Code. Their 
Lordships held on the first point, that there was no such ‘right 
under the New Code but on the second point, they held that the 
right was preserved by S. 6. On the’ first point.” as we have said 
- before, the point is fairly arguable whether an- action should 
not be held to lie as for existing consideration: failing or for 
money had to the use of and this aspect’ of the case has not 
been considered in the case under review. On the second paint, 
the right conferred by S. 315 is; we'think, a substantive right 
and the -New Code of Civil Procedure’ cannot affect such right 
irrespective of the questions whether the right to apply had or 
had not accrued, and whether the "ga to. Pappy ns the N ew. 
Code is or is not barred. — . 
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` Ranjit Singh Bahadur v. Kali Das Debi: I. L. R 44, C. 
841, P. C. , ‘ ae 
The Judgment in this case lays down little that is new 
though the observations of Lord Parker in this and in the Urlam 
case may well be referred to'for a clear analytical statement of the 
principles of the Permanent Settlement in certain aspects. It is 
however interesting to note their Lordships’ view as to the effect 
of a transfer of Chakaran lands to the Zemindar under S. 51 of 
. Bengal Act VI of 1870. It substantially corresponds to the 
theory now accepted in ‘Madras with reference to the effeet of - 
enfranchisement, viz. that the estate is not taken as under 4 
fresh grant but only in confirmation and by way of continuance of 
an existing title. 


Basanta Kumar Roy v. Secretary of State for India: I. L. 
R. 44 C. 858. (P. C.) : 

Several aspects of the doctrine of dispossession and adverse 
possession are touched on in the judgment of Lord Sumner but 
in view of their conclusion on questions of fact it was not neces- 
sary for their Lordships to express any definite opinion on any of 
these. Two points of general principle are however clearly laid 
down, one; that periods of successive possession by two holders 
cannot be tacked together for the ‘purpose of Art. 144 except when 
the second claims through the first possessor; the other that 
there can be neither dispossession nor discontinuance of possession 
for the purpose of Art. 142 nor adverse possession for the purpose 
of Art. 144 ‘when the land is not capable of use and enjoyment.’ 
Some observations-kearing -on certain of the topics raised in the 
case will be found in an Artiéle at p. 73 of the XXXII volume of 

~this journal. 

Towards the conclusion of, their judgment their Lordships 
advert to the question of the effect of possession by Government 
as against an owner under the guardianship of the Court of Wards. 
The High: Court held—and on this point ‘their Lordships do not 

. wish to be taken as expressing any opinion adverse to their view’. _ 
—that there was ‘no authority for the proposition that the Govern- ) 
ment and the Court of Wards are in any sense identical......The 
Court of Wards is astatutory body and in this province no doubt 
the Board of Revenue is the Court of Wards. But that is not 
enough to make the possession of Government the possession of 
the plaintiffs by the Court of Wards.’ (Gurudas v. Kumara 

N 5 : 
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Daana 1, Reference may be made in this connection to Gour 
Chandra Gaina v. Secretary of State *, where also the. possi- 
bility of adverse possession by the ward (through the Collector) as 
against the Government was recognised—though negatived on the ` 
evidence.’ The principle underlying this view was laid down. 
as early as 1570 in Sheoraj Singh v. The Collector of Moradabad 8, 
relied on by the Calcutta High Court. But while there can be 
little doubt as to its theoretical correctness, it can scarcely be denied ~ 
that it may sometimes lead to practical difficulty. Where the 
-` adverse possession by Government commences during the minority 
of the ward, there is at least the chance of having three years after 
attaining majority to assert his rights ; but if the adverse posses- 
sion had commenced already there may often be little likelihood 
_ of anybody coming forward to assert the right of the ward in the 
face of a deliberate opinion formed by the Collector that the pro- 
perty belonged to Government and the ward may thus have no 
chance af all. Š 


Isap Ahmed v. Abhramji: I. L. R. 41 B. 588. (F. B.) 

f This decision of the Full Bench brings the Bombay view, as 
to the scope of Art. 127 of the Limitation Act, into line with 
that heretofore adopted by all the other High Courts in India, 
t. e. that it applies only to Hindus and such non-Hindus as have- 
adopted ‘as a custom’*the Hindu Law as to the joint family. We 
do not fee] much pressed by the ground on which Mr, Justice Shah 
dissents ; the point is scarcely one for the application of the rule of. . 
‘stare decisis’ ‘and ag the Chief Justice points out, the departure is 
‘not likely to entail any real or serious hardship. But we are dis- 
posed to agreé with Shah, J., that the vicissitudes of the ‘hyphen’ in 
the expression ‘joint family’ in that article cannot be safely regarded “ 
as a basis to rest one’s conclusion upon. The expression ‘joint 
family property’ is far too well known in Indian law to be capable. 
of misapplication but the earlier Bombay decisions have been 
swayed to the other extreme by reason of the change from ‘Hindu’ 

to ‘ person’ in the description of the plaintiff. And the extent to 
which the rule-of stare decisis can carry the courts, once they 

start on a wrong track, is illustrated by the decision in Fatma Boo 

v. Ghisan Boo where Scott C. J. and Batchelor, J. applied Art. 
127 to a suit by a daughter of a deceased Mahomedan to- recover 
4, (1909) 140. W. N. at p, 820. ~ 2. (1905) 1. L. R. 28 M. 180 (P.O) 

8 (1870) 2 N. W. P. 379. 4 (1909) 11 Bom. L, R. 1083 


~ 
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her share in his property. We must however say that the ques- 

tion of the applicability of the Article to any one whois nota 
Hindu ig attended with very great doubt and difficulty. On the 
reasoning advanced by Beaman, J. in Jan Mohomedv. Datu 
Jaffer 1 dnd Advocate General of Bombay.v. Jimbabat 2 it would 
not be proper to apply that rule even to such classes amongst: 
Mahomedans as have hitherto been assumed to be governed by the 
Hindu law-in matters of succession and inheritance. Whether the 
article was meant to apply to any class of persons outside Hinduism 
as wellas Mahomedanism, it is even more difficult to say. Under 
the ruling in Abraham v. Abraham 8 it would have been possible 
for other communities to adopt the Hindu Law rules and institu- 
tions. (Cf. Tarachand v. Reeb Ram 4 and Jalbai v. Louis 5) “buy 
after the enactment of a general territorial law in the Indian Succes- 
sion Act, the matter has assumed a different aspect. Vide an article 
in 17 M. L. J. 489. See also Nepen Bala v.-Sitte_Kanta 6 Kunhi- 
chekkan v. Lydia 7. In so far however as Beaman, J. and those of his 
way of. thinking lay down that in the casé of communities that have 
been converted from one religion to another, the proof of retention 
of certain customs inconsistent with the law of the new religion- 
does not justify the inference of a’ retention of the older law on- 
other points as well, we would venture to point out that in view 
of the history of conversions in India, the presumption of a 
general adoption of the law of the new religion can be but-very 
slight in this country and undue stress ought not to be laid on the 
plea of a particular custom ‘being in derogation of the general. 
law, In the words of Srinivasa Iyengar, J, in'Shatk v. Muhammad 8 
` the question, in many of these cases is “as to what is the law 
and not as to what is the usage at variance with law. 


- Bai Raman v. Jagjivandas: I, L. R. 41 B. 618. l 
The point for decision in this case arose out of the difference 
made by the Mayukha between what have been termed ‘technical’ 
and ‘non-technical’ stridhana, in the matter of devolution. In 
the case of the latter, the sons, etc., (Putradaya) succeed in pre- 
ference to daughters. This led to the question whether in the case 
of woman who leaves a son and a grandson by a predeceased 


` £. (1918) I. L. R. 38 B. 449. ~ 2. (1915) I. L. R. 41 B. 181. 
8. 9M. I. A. 195. l 4. (1866) 3 M. H. O.R 50. 
5. (1894) I. L. R.19 B 6807 ``- -5 6. (1910)15 G.-W_N. 158 


7. (1912) 11 M. L. T 232, - 8. (1915)I L R 39M. 664. 
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son, theson excludes the grandson or the two take together. 
Stress was laid in the course of the argument on what may be 
called the ‘generic’ sense in which the Mitakshara uses the word 
‘Putra,’ as including son, grandson and great-grandson ; but this 
would not of itself result in members of different degrees taking . 
together, cf. for instance, cases of collateral inheritance like that 
dealt with by the Judicial Committee in Buddha Singh v.. Laltu 
Singh 1. The claim on behalf of the grandson was therefore 
mainly rested on the analogy of succession to the father’s separate 
property, but this is distinguished by the learned Judges as resting 
on the doctrine of ‘religious efficacy’ which, according to them, may 
govern inheritance to the father’s estate but not to the mother’s 
estate. It is difficult to see how the ‘religious benefit’ theory is 
recognisable for one purpose but not for the other. The judgment 
in Marudayi v. Doraisami 2, shows the difficulty which the learn- 
ed Judges who decided that case“ felt as to the correct basis on 
which to rest their conclusion in favour of applying the doctrine of 
‘representation’ even in the case of succession to the father’s 
separate property. It may perhaps be urged with some force that 
according to the Mitakshara theory, the inheritance from father to 
gon is ‘unobstructed’ even in the case of ° separate’ property 
but it can never be so in the case of the mother’s property.. 





Kurgodigouda'v. Ningangouda : I. L. R. 41 B. 625. 

This case holds that an application for restitution is virtually 
one for execution within the meaning of the Limitation Act. This 
is perhaps the best that Courts can do to advance substantial justice, 
when the Legislature has not thought fit to make clearer the 
provisions on the point. The view here taken by the Bombay High: 
Court accords with what has been laid down by the Madras High 
Court as early as in 1897 (see Venkayya v. Raghavulw è) See also 
Uinnamalai v. Mathan 4, But one cannot fail to see that there is 
some anomaly in holding that a minor cannot have the benefit of 8. 6 
of the Limitation Act in the matter of preferring an appeal but 
- can avail himself of it in realising the fruits of an appeal on his’ 
behalf (or may be, by his predecessor in title), It may also be 
added that the Calcutta High Court is inclined to a different view 
though no case there has discussed the point at any length. 


p 


1. (1915) I. L. R. 37 A. 604 2. (1907) I. L. R. 30 M. 848. 
$. (1897)I. L. R. 20 M. 448, 4. (1917) 388 M. L. J. 418. . 


PART VIII. | THE MADRAS DAW ‘JOURNAL (N. Ñ 0.) - 25 


Kawal Nain v. Budh Singh : I. L. R.; 39 A. 496 PC. 


In Suraj Narain v. Iqbal Narain 1 the Privy Council held 
that “a definite and unambiguous indication by one member of in- 
tention to separate himself and to enjoy his share in severalty may 
- amount to separation. But to have this effect the intention must be 
unequivocal and clearly expressed.’ In Girjabai v.Sadhashiv Dhun- 
diraj ? their Lordships further elaborated this view fortifying it 
with arguments drawn from the original authorities. There they - 
say that “separation from the joint family involving the severance 
of the joint status so far as the separating member is concerned is 
quite. distinct from the de facto” division into specific shares, &c, 

One is & matter of individual decision,” ; in another place they 
_call it “matter of individual volition.” The effect of such a declar- 
ation is stated to be a.separation and a division in estate from his 
co-parceners. In the present case, their Lordships followed the 
last case. “ The claim amounted’’ their Lordships say “ to an in- 
- timation to the defendants his co-sharers of an unequivocal desire of . 
ihe plaintiff for a separation from the family” and their Lordships 
take Girjabat v. Sadhashiw Dhundiraj ? as rendering it beyond 
question that the commencement of the suit for partition effected 
a separation from the joint family and this irrespective of 
“ whether he obtains a consequential judgment or not”, In Girja 
Baiv, Sadhashiv Dhundiraj 2 their Lordships approve the state- 
~ -ment of the law made by Kemp and Glover, JJ. in Vata Koer v, 
` Rowstem Singh 8 which is to this effect : ‘‘Sohun did publicly and 
` unequivocally -by petition presented in coùrt declare his inten- 
-tion to become from that date divided in estate. Such an inten- 
= ion amounts to a valid separation * * * * ‘The acts and 
~ declarations of S. showing an unmistakable intention to hold 
and. enjoy his own estate separately constitute a complete 
severance or partition,” It seems to be clear from these citations 
that a declaration of intention to be divided in status operates to 
sever the particular member from that date, leaving the -status of. 
the other members unaffected. What is not clear is whether a 
public or unequivocal declaration will suffice to sever the status. 
or whether there should be a further and formal communication. 
The approval by their Lordships of the statement of Kemp and 
Glover, JJ. would seem to show that such formal communication 

1. - (1912) I. D. R. 85 A. 80. 3, (1916) 1. L. R. 48G. 1081. 

8. (1867) I. L. R. 8 W. R. 83. 
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is not necessary. ~ This view is supported by the non-mention of — 
service of notice as a relevant factor in this case. The inclination 
of their Lordships’ opinion would also seem to be judging from 
their reference to a communication as one “to the managing 
member”, that a communication to the managing member alone is 
sufficient. That the status of the other members would not be 
affected is clear also from the judgment of the Privy Council in 
Stwwagnana Tevar v. Pertasami 1, From the case in Girja Bat v, 
Sadhashww Dhundiraj ? one further point that can be said to be 
inferentially established is that a notice to the other members 
showing such an intention does not require regis ration for the 
notice relied on in the case was not registered. In Girja Baiv. 
Sadhasiv Dhundiraj 8 their Lordships further observe that 
“if it were so, ù. e. (if mere declaration be not sufficient) 
as they were minors, partition would be impossible until they 
had all attained majority.” This observation clearly shows: 
we think, that such declarations on behalf of minors are wholly 
ineffective to sever the status. This is in accordance with their 
Lordships’ view in Balkrishen Das v. Ram Narain- Sahu £ that 
there cannot be an agreement to reunite by or on behalf of a 
minor, that being a matter purely personal and affecting the status 
and beyond the competence of the guardian. 


a 


Lachhman Prasad v. Saruam Singh: I. L. R. 39 All. 500 P, C. 


In this case their Lordships hold that in ‘the absence of 
special equities, a decree cannot be given-even against the shara of 
the mortgagor, (the case was one under Benares Hindu Law), 
when the mortgage is found not to be for the benefit of the family 
ot for an antecedent debt, Their Lordships dissent from the view. 
taken in 20 W R 192 that from the mere fact of a mortgage being 
given, a representation may be implied by the mortgagor that he 
had power to charge the family property and w. uld make good the 
representation by partition or otherwise so that effect could’ be 
given to such representation by directing a partition. With the 
greatest respect to their Lordships, under S. 65 Cl(a) Transfer 
of Property. Act a covenant is implied that the mortgagor has Pa i 


1. (1878) I. L. Roi Mad. 312° 2, (1916) I. I. R. 43 O. 1081, 
g. (1916)I . R. 430.1081 a6 1046. 4. (1908) I. L. R. 80 Cal. 788. (P. 0.) 
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to transfer the interest which he purports to transfer, though 
it may be that the latter half cannot be implied. From the 
observation of Lord Haldane made during the course of the argu- 
ment, it would appear, that if a representation as to their 
powers had been madeor implied the result would have been 
different. Would the mortgagee have been entitled to the share of 
the vendor if there was a partition before he brought the suit on 
his mortgage? Apparently not; for S. 43, T. P. A, is “ where a 
person erroneously represents that he is authorised to transfer 
certain immoveable property and professes to transfer such pro- 
perty ” and on the reasoning of their Lordships no such represen- 
tation could be implied. 





Puran Mal v. Birji Lal: I. L. R. 39 All, 651. 


It was held in this case that an action for partition of the 
right.of management of a public temple will not lie. As pointed out 
in Ramanathan Chetty v. Murugappa Chetty 1 the appropriate 
action by the-members of the family in sucha case is really 
one fora scheme of management. Having regard to the alter- 
. ation of language in S. 92, ©. P. C, it would seem to be 
impossible to bring such an action in respect of a public 
‘charity without the sanction of the Advocate General or 
the Collector as contemplated by'that section but this would not 
affect the right of the parties by agreement inter se to settle 
such a scheme, Ramanathan Chetty v. Murugappa Chetty 1. 
In view of the recent judgment of the Privy Council in Sethu- 
_ramaswamiar v. Sri Meruswamiar.*, a broader question might 
arise if in the case of public charities, the right of management 
where it is hereditary, will descend to all the heirs or only one 
of them. Their Lordships say in that case that the ordinary rule 
of inheritance assumed to apply in the former case applies only to 
private charities, but it was overlooked that in that case the institu- 
tion was a public one. The point cannot however be regarded as 
finally decided for the case really turned on the words of the grant. 
- which their Lordships take as conferring the trusteeship on the 
holder of the office for the time being and not on the grantee in his — 
personal capro ‘Expediency is certainly in favour of a single 
heir, -> eee a 


1. (1903) L L. R. 27 M. 1923. 2., (1905) I, L. R. 29 M. 288 P. C, 
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Subrahmanya ras v. Raja Rajeshwara Dorai: I. L. R. 40 
M. 1016. | 


The point is covered by. Narayana: Pattar v, Gopalakrishna 
Pattar } and Shek Budan v. Ramachandra Bhujangaya 2 and 
the decision of the Privy Council in Raghunath Das v. Sunder 
Das 8. In the last case notice was issued to the’ Official Assig- 
nee why he should not be substituted for the judgment-debtor. 
The Official Assignee did not put in appearance and the property 
was ordered to be sold; their Lordships held that this did not 
estop him from contending that the sale conveyed no title. In 
the first case, an application was made for restitution claiming 
12 per cent. interest but the notice did not apprise the respondents 
of this fact, Their Lordships held that an order for arrest on 
` the non-appearance of the respondents did not involve & binding i 
Seren as to interest. 








— = ee 


. (1904) T. I. R. , 28 M, 355. 3. (1887) I. L. R, 11 B. 587 
` . g. (1914) I. L. R. 43 C. 72. À 
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Shashi Bhushan Bose v Manindra Chandra, LLR 440. . 
890. l 


This case lays down that an a iaon action by a‘creditor . 
must be regarded as a suit for accounts within the meaning of 
the Court Fees Act. The learned J udges go on to add that when 
other creditors come in under the administration decree, they may 
be called upon to pay court-fees under S, 11 of the Act and that the 
amount of their claim may entail the removal of the proceeding to 
æ higher court, On all these points, their views seem to us, with all 
respect, open to question. The rules relating to such actions can 
so far at any rate as Courts in the mofussil are concerned, hardly 
be regarded as familiar or well settled even to-day. At the 
time the Court Fees Act was passed, administration proceedings 
seem to have been quife uncommon, if not unknown, outside the 
Presidency Towns. In England~too many -points of practice 
relating to such proceedings rest not so much upon reason or even 
considerations of convenience as upon long established usage. To 
take a well-known illustration in respect of the very frame of the 
action, the rulethat an administration action by a creditor must 
purport to be on behalf of all'the creditors is based on nothing but 
practice. In Wooldridge v. Norris 1 Giffard V. C. though this 
a matter of not much moment, for, he said, ‘ whether the bill be 
_ or be not in terms filed on behalf of all the creditors, the decree is - 
in the same form’ (cf also per Hall, ‘ViC. in Cooper v. Blisset 2) but 
in Worraker v. Pryer 8, Jessel, M. R. thought otherwise and held 
an amendment of the form necessary. And even in England, 
a creditor may sue for himself alone if he is content to proceed 
against the personal estate of his debtor. Take -again the rule, 
applied by the Madras High Court in Malakondiah v. Lakshmi 
-Narasimhalu 4 that even where the suit i purports to be on behalf ` 
-of all the creditors, the defendants may set it dismissed by paying 
the debt due to the particular plaintiff and the costs of the action. 
It is not easy to reconcile this with the assumed ‘representative’ 
character of the action? This form of action first obtained 
statutory recognition in India by 5. 213 of the Procedure Code of 
1877, which provided for a preliminary ‘order °’ for accounts and 
. inquiries and for other directions, enacted the applicability of the 
‘rules of ethe Insolvency law where the deceased’s estate under 








71. (1868) L. R: 6 Eq. 410 at p. 414, 2. (1875) L. R. 1 Oh. D. 691. 
. 8. (1876) L. R. 2 Ob. D. 109, ‘4, (1914) 26 M. L. J. 812, 
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administration was found to be insufficient to pay up its debts 
and liabilities in full and added that ‘all persons who in any 


such cage would be entitled to be paid out of such property 
may come in under. the decree for its administration and — 


make such claims against the same as they may respectively 
be entitled to by virtue of this Code.’ The Fourth Schedule 


prescribed certain forms of plaints and decrees for use in these. 


proceedings (See Nos. 105 to 107 and 180-131)... Beyond this 


the statute law threw little light on the subject and matters have ` 


continued practically in the same state up to this day, the later 
Codes virtually reproducing the above provisions of the Code of 


1877. In the earlier Codes there was nothing to indicate that a 


creditor’s action must be on behalf of all the creditors but that is 
expressly shown in’ Form No. 41 of App. A. to the Code of 1908. 
The relief to be prayed for is not payment of the plaintiff's debt 
but an account of the estate of the deceased and the administration 
of the same by the Court, Payment jis ultimately obtained only as 


part of the process of administration and no difference exists, in this” 


respect, between the plaintiff and the other creditors of the estate. 


Indian case law on the. subject has been very meagre 
and little light is desirable therefrom as to how the provi- 
gions of the law relating to Court-fees and Suits valuation are to 
be applied to this class of proceedings. If there is to be any rational 
connection between the value of the property involved and the 
jurisdiction of the Court entitled to deal with the case, it is the 
value. of the whole estate and not the claim ‘of the particular 


creditor or legatee that ought to,be the test. Looking at the question 


from another point of view, the suit by a creditor is deemed to be 
really on behalf of all the creditors and if so, the totality of their 
claims and not the single debt of .the particular creditor who comes 
forward as plaintiff, should be the criterion for the valuation of 
the suit. But there is great force in the remark of thé learned 
Judges in the present case that these;are matters to be ascertained 
by the Court on‘accounts and inquiries in the suit itself and it 
will be unreasonable to ask the plaintiff to state them, whether 
approximately or otherwise, before trial. The question must there- 
fore be decided on some.other principle. It is at least desirable 
that the Court should be a Court of‘plenary jurisdiction and this 
was evidently the reason of the old’explanation (since repealed) to 
S, 265 of the Contract Act re the winding up of partnerships. In 


tr 


A 


a ~ 


PART Ix. | THE MADRAS LAW JOURNAL (N. 1. O.) ~ 31 


the absence of any statutory -provision on the point or of rules 
framed under S. 9 of the Suits Valuation Act and by holding that 
such proceedings are suits ‘for accounts ’ within the meaning 
of S. 7 Cl. IV (f) of the Court Fees Act, the choice of the 
forum is left to the arbitrary decision of the nominal plain- 
tiff; and the anomaly of throwing upon an inferior court the 
task of administering a valuable estate and of finally.. decid- 
ing the claims- of its creditors, where the amounts in question 
- may be far in excess of the Court's pecuniary jurisdiction 
is sought to be avoided by assuming that the forum may be 
chariged at an intermediate stage of the proceedings. The argu- 


ments- against this last assumption are forcibly stated in the - 


referring judgment in Kannayya Chetti v. Venkata Narasayya 1. 
As regards Court-fees, there can be no justification for asking 

the plaintiff to pay an advalorem fee on the estimated value of the 

estate or the estimated amount of the debts—even assuming such 


estimation to be possible. But, on the other hand, it seems-to us” 


scarcely right to regard such a proceeding as merely a suit for 
accounts. It is no doubt a suit for accounts, but essentially it is 
much more too; the administration of the estate is the: main 
purpose of the proceeding and the taking of accounts is, if any- 
thing, but preliminary or incidental thereto. Looking also at 
the reason of the rule, the provisions in 8, 7 (LV) and S. 11 of 
the Court Fees Act, in respect of suits for accounts, are based on 
the assumption that till the accounts are taken the plaintiff can- 
not give the exact value of his claim; but there is no warrant for 
such an assumption in the- case of the creditor bringing an 
administration action, for there is no uncertainty as to the amount 
of his claim. The uncertainty, if any, is as to how much of it he 
may be able to realise from his debtor's estate, -but that has no 
bearing on the question of the couri-fee payable and indeed such- 
uncertainty is the portion of many a creditor who files an ordinary 
suit for money. The action in question really constitutes a special 
category by itself and in the absence of express statutory provi- 
sion relating to it, must only be held to fall under cl, vi of Art 17 


- of the Second Schedule to the Court Fees Act We are further . 


unable to agree that the analogy of S. 11 can be invoked in such 
& case, at any rate, s0 far as creditors are concerned, The section. 


vi 








i 4. (1916) LE. R. 40M. 1. ` 
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certainly does not in terms apply to the payment of their debts 
in course of administration and it seems to'us that in the working 
of a fiscal enactment there is no place for any theory of ‘extension 
by analogy’. The true analogy, if any, is to be found in the © 
practice relating to insolvency proceedings. 


With reference to Khatija v. Shekh Adam 1 where the claim 
was for the plaintiff's share of an ancestor’s estate, the first 
observation we would make is that on the decision that the case 
fell under S. 7 (iv) (f) of the Court Fees Act, we cannot under- 
stand how the learned Judges allowed the double valuation, one 
- for the purposes of Court-fees- and the other for purposes of 
jurisdiction, to remain. We would also point out that in that 
case, the value of the plaintiff's share really depended upon the 
result of the accounts to be taken and S.`11 of the Court Fees 
Act may well be held to apply to any decree that may be passed 
in favour of the plaintiff there. The Judgment contains very 
littlethat may be said to bear generally on administration suits. 


fe Ve 
` esnan 





_ Malchand v. Gopal Chandra Ghosal: I, L. R. 44 C. 899. 


The question raised in this case related to the. power of the 
Court, under S. 21 of the Presidency Towns Insolvency Act, to 
annul an order of adjudication obtained -by an insolvent. The 
material facts were that an > earlier adjudication had been annulled 
under S. 41 on the ground of the failure of the insolvent to apply 
for an order of discharge within the prescribed time and within a 
few days of this annulment, the debtor applied for and obtained a 
fresh adjudication. It is this new order of adjudication that certain 
creditors applied to have annulled and it was argued on their be- 


half that the fresh application was an abuse of the process of the o 


Courtand it was therefore a case where the debtor ‘ought not to 
have been adjudged insolvent’. The learned judges accepted 
this contention, relying mainly on certain English Cases under 
Ss. 8 and 35 of the Bankruptcy Act of 1883 and the decis 
sions in Samirudin v. Kadumoyi Dasi *, Ponnusami v. 
Narasimha 8 and Triloko Nath v. Budri Das 4, They held 
it to be “well settled that notwithstanding proof of the 
~ existence of the conditions mentioned in the statute, the Court is 


“a, (1915) I. L. R. 89 B: 4b. = 2, (1910) 12.0, L. J. 445. 
B. (1918) 25 M.L, J. 646. 4, (1914) I, D, R. 86 A, 250. 
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~ not bound to pass an order of adj udioation where the application 
constitutes an abuse of the process of the Court.” The Indian 
cases assume rather than decide this point. But apart from that 
we cannot help thinking thatthe rule as thus assumed is inconsis- 
tent with the decision of the Judicial Committee, - pronounced 
some days after the judgment under notice, in Chhatrapat Singh 
v. Kharag Singh 1. All the authorities referred to in the present 
case seem to have been cited before their Lordships and yet they 
hold that the Act ‘ entitles a debtor toan order of adjudication 
_ when its conditions are satisfied. This does not depend on the 
Cotirt’s discretion but is a statutory right anda debtor who brings 
himself properly within the terms of the Act is not to be deprived 
of that right on so treacherous a ground of decision as an ‘abuse of 
the process of the Court’”’. The question there no doubt turned 
on the Provincial Insolvency Act but there appears to-be no 
material difference’ between the two Acts on the present 
. point. It may be said that the word ‘may’ in S 15 of 
the Presidency Towns Act imports a discretion not allowed by 
the language of S. 16 of the Provincial Act, but as against this it 
must be remembered that the former Act makes an express 
exception only for cases where in the opinion of the Court ‘the 
petition ought to have beén presented before some other court, 
having insolvency jurisdiction ‘and the provision.as to ‘ other 
sufficient cause’ inserted in S, 13 (dealing with creditor’s petition) 
is not repeated in S. 15 which deals with the debtor's petition. It 
may also be noted, on the other hand, that the English Cases allowed 
a ‘discretion ’ to the Court in spite of the word ‘ shall’ in S, 8 of 
the English Act of 1883. We may also point out, in passing, that in 
Chhatrapat Singh’s Case, a prior application by the insolvent had 
been refused by Woodroffe, J. andalso on appeal but no point 
is made by their Lordships, either of this fact or of any 
. change of circumstances between that and the later application - 


A 





Ghuznavi v. The Allahabad Bank Ltd. I. Li R: 44 ©. 929 
(F. B.) 

We may now take it as settled, for all the High Courta i in 
' India, that the power of an Appellate Court to remand a case jis 


~ _ not confined to the Eauoule instances specified ir in O. 41 Be 23 


ep 





<1. ' (1916) I. D, R. 44 0, 686, 
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©. P. C; it may also be taken as fairly well recognised-that in 
cases not falling under 0..41 R. 23, the power to remand should 
be only very sparingly and cautiously used, ù. e.. when the case is 
not covered by any other provision and in the words of S. 151 of 
the Code, it may be necessary for the ends of Justice to remand 
the case. There are one or two connected questions on which there 
still remain some uncertainty and conflict of case law. One such is 
that relating to the maintainability of an appeal against an order 
of remand not falling under O. 41 R: 23. Some decisions have held 
that no appeal lies in such a case as O. 43 R, 1 (u) is in, terms 
limited to remands under O. 41 R. 23; but in may instances thy 
High Courts have on appeal set aside orders of remand on the very 
ground that they were not justified in the circumstances of the case 
(cf. Narottam v. Mohan Lal 1 Mani Mohan v. Ramtaran 2.) There .. 
is much to be said in favour of the view that the question of , the 
propriety of the order of remand should not, as much in the one 
class of cases as in' the other, be allowed to remain in suspense till 
the case may finally come up on second appeal and be then dealt 
‘with under the first clause of 8. 105, but the language of O. 43 R. 1 
(u) is a real difficulty in the way of upholding a general right of 
appeal. 


See i = EE See Tabara TESEN = Spp heinean atl aai i ae = x 
3. (1912) I. L, R. 87 B. 289. `. g. (1915) I. 1. R. 48 C. 148. 
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Divi Punniah v. Gorantla Kotamma: I. L. R. 40 M. 939. 


~ The point of distinction between a service or personal inam 
and a charitable inam is that while in the former, the holder has a 
beneficial interest, in the latter he has not. If therefore by reason 
of the resumption any: benéfit accrues to any of the trustees, there 
Was nothing before to which the new benefit could be regarded as 
a graft so as to justify the co-trustee to claim. If the trustees 
owned the land between themselves and the assessment alone be- — 
longed to the charity then the resumption of course could not affect 
their antecedent title. Wither way, resumption could not be the 
source of any new title or right. But as pointed out by Sir 
'Bhashyam Aiyangar, J., where the trusteeship is hereditary in a 
particular family, the effect of resumption as carried out is ordi- 
narily to confer the title to the land on the family even though 
the inam consisted of the land as well as-the assessment, 


Natesa Pillai v. Ganapathia Pillai: I L. R. 40 M. 949. 


Seeing that in this country the real difficulties of the suitor 
commence after decree, there is no reason why the Court should 
show any special tenderness to the judgment-debtor whose default 
is at the bottom of the whole trouble, His interests are safe-guard- 
ed by provision for deposit of the amount decreed and the clause 
introduced in the new.Code providing for the judgment-debtor 
abandoning possession if he so chooses, and in partition decrees, 
making the division compulsory before the final decree. | 


We think under the circumstances the tendency of the Courts 
to-regard all but applications which are “go defective that' a court 
cannot pass orders thereon’ in execution ’’ as applications in ac- 
cordance with law is fully justified. The self-interest of par- 
ties can be counted on to bring the execution to speedy 
termination. The suggestion of Mr. Justice Seshagiri Aiyar 
is that non-compliance with statutory essentials on requi- — 
sition should render the original applications nugatory. The 
clear implication of O. 2} R. 17 (2) “ Where an application ig 
amended under the provisions of sub. R, 1 it shall be deemed to 
have been an application in accordance with law and presented. on 
. the date on -which it is presented” ‘would seém to be that in 

- respect of the amendments required by reason of R. 11 to 14, The 
question ordinarily is what requirements are to be regarded ag 


essentials in the sense of rendering the. application no application 
-N 10 
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at all in their absence and what not, The words “in accordance 

_ With law” connote a certain amount of irregularity, some “‘Jatitude 

in the observance of the law.” They imply that the law is followed 

not “verbatim et literatim but substantially.” See Thomas v. 

Kelly 1. The subsequent amendment or failure to amend has in such 

cases no bearing on the determination of the question of limitation, 
N 


” 
ia 





Perumal Pillai» Raman Chettiar : I. L. R. 40 M. 968 F, B. 


We must confess we are nob at all satisfied that the sections 
of the Transfer of Propert y are as conclusive as- are supposed i in- 
this case. In the first place, there i is no section in the. act authoris- 
ing the mortgagee to release any portion of the property and 
nevertheless sue for the entire amount of- the morigage. 


In the second place there isno section that lays down-that 
such a release will not affect the right of the mortgagors inter se. 
S. 82 applies to the normal cage. oe 


The words “contract to the contrary” have given rise to a 
whole literature, S, 44 of the Contract Act states the effect of- 
‘- release on joint debtors òr'contractors and does not relate to pro= 
perty jointly rendered liable. The section may have a bearing 
: where the case is one- of joint mortgagors and the interest of one 
is released from the mor tgage, but it cannot have a béaring where 
the mortgagor is originally one and the equity of ‘redemption 
subsequently passes to several people. Is not indivisibility of the 
. mortgage a safer rule to rely upon —leading to adjudication once 
for all as to the amounts due on the mortgage? Theanswer to the 
referencé given in this case is not, we think, the only answer 


possible, 





Re Dudekula Lal Sahib: I. L. B.-40 M. 976, `> ae 
` We prefer the opinion of the majority i in this case ; otherwise 
all the elaborate distinction between discharge and acquittal is, we 
think, a superfluity. It could never have been contemplated by 
the legislature that these petty cases where it thought fit to convert 
dismissals or discharges into acquittals should be liable to be 
_ reopened on afresh complaint.. If the language was perfectly 
clear that was another si a We are happy to think that it is not. . 











1. (1888) È R. 184, Ọ 606, - 
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` ` Vaithilinga v. Ayyathorai: I. L. R. 40 M, 1118. . 

The Caste Disabilities Act, S: 1 provides thàt so much of any 
law or usage in foree * * as inflicts on any person forfei- 
ture of rights of property or may be held in any way to impair or 
affect any right of inheritance by reason of his or her renouncing 
or having been excluded from the communion of any religion or 
being deprived of caste, shall cease to be enforced as law. “ From 
the language of the section two things seem to be perfectly clear, 
In the first place the section only preserves rights and does not - 
create them ; secondly, it applies only to persons that once belonged 
to a ‘caste or religion and subsequently withdrew themselves there- 
from. Applying these two tests, the descendants of a man“born 
subsequently to his changing caste cannot possibly come within ` 
the Act, We think Bhagwant v. Kallu1 was rightly dissented 
from. 





Ramanathan v. Ranganathan: I. L. R. 40 M. 1134. 

In all legal history, two tendencies are perceptible, one the 
strictly formal, once represented in English Law, by the Common 
Law, the other appealing to justice and equity, represented in the 
English Law, by Equity. At some periods, the tendency is towards. 
the one, at others towards the other. Itis largely a matter of 
temperament.. The Statute of Frauds was got round in a manner 
which has been alternatively the subject of criticism and approval, 
The tendency in recent years has been to restrict interference 
with the positive injuactions of statutes on grounds of Iiquity 
and Justice, to a minimum.. The two judgments delivered 
by Lord Shaw are supposéd to set the current the 
other way, that is the view of two of the Judges that | 
had to deal with this case while the majority are of the 
contrary opinion. We must confess to a sense of per- 
plexity. On the one hand, we, do not see necessity for 
the elaborate exposition. of the doctrine of actings and part- 
performance undertaken by Lord:Shaw if it was not intended to 
have a wider application than is supposed by the majority; on 
the other, we have the fact that his Lordship takes special care to 
point out in each case that the statute does not require writing. 
With respect we cannot agree with the opinion of Mr. Justice 
Sadasiva Aiyar that in the Repudi case, Mulraj Lakshmi 

1. (1889) I. D. R711 All. 100, ie 
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Venkayyamma v. Venkata Narasimha 1 the transaction was one 
-that required writing under the Transfer of Property Act; the 
alienation was one for consideration, but not for price, LC., money 
or money’s worth and as such was not a sale. 


We cannot quite see how any question of Estoppel could arise - 
in the case. There was an éxchange ineffective in law to pass title, 
Defendant knew or must be supposed to have known it. He effects 
improvements nevertheléss. He was no doubt not dissuaded there- 
from by the plaintiff; but that could not affect the question, the. 
defendant being aware of the exact state of title. Estoppel can ; 
come in only when the party was not aware of the true state of 
facts. The instances put are of implied grant, implied from the 
facts having ‘regard to the justice of the case. The doctrine of 
lost grant is the result of similar line of argument. There is no 
scope for the application of the doctrine that equity takes that as . 
done which ought to be done for in the case in hand, the law says, 
that it can be donein a particular way and in none other. If the 
law did not exclude other modes of transfer, then it might be 
permissible to have recourse to the equity doctrine. Itis to be 
regretted that the elaborate precautions taken in this country for 
security of title to veal property by public registration should be 
defeated by the English equity doctrines which however satisfactory 
from points of view of abstract justice are far from making for 
security of title. There is not even the protection afforded by 
Courts of Equity to bona fide purchasers without notice. In cases, 
where when the suit is brought, a suit for specific performance is 
not barred, we think the legislature may well intervene and . 
provide for relief being given to the defendant in possession; for 
insisting on a separate suit seems to be am idle -formality. Appeal 
to the word trust used_in the last chapter of the Trust Act, we 
do not think is of any assistance as that would not preclude the 
plea of limitation or confez rights not conferred on a party in - the 
ordinary cage of specific performance. 





“2, (1916) D.R. 43T, A. 198. 
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Shyam’ Mandal v. Satinath Banerjee I. L. R. 44 C, 954, 


Some portions of the judgment i in this case deal with points . 
fairly well settled such as, that where an appeal is dismissed for 
default there is no decree of the appellate Court to execute but only 
that of the lower Court; and again that a notice under Or. 21 R; 
22 C. P. C. is a necessary preliminary to give jurisdiction to 
the executing court im cases falling under that rule. There 
are howevertwo points of interest considered by the learned 
Judges; one is, as to the status which a tenant. sued in eject- 
ment under S. 155 of the Bengal Tenancy Act occupies 
during the period between the institution of the suit and 
the passing or execution of the decree and the other relates 
to the power ofthe court under that section to grant an 
extension of time for payment of compensation in lieu of eject- 
ment when application is made after the expiry of the time 
originally -fixed. Both these questions have a bearing: upon 
proceedings under the corresponding provision S. 151 of the 
Madras listates Land Act which authorises the ejectment of an 
occupancy ryot on the ground that he has materially impaired the 
value of the holding for agricultural purposes. On the assump- 
tion that the right to eject is based on a theory of forfeiture 
incurred, the learned Judges point out that the power’ conferred 
on the court to relieve against forfeiture prevents the extinction 
of the tenant’s interest till even the benefit of such relief is lost. 
A simpler way of dealing with the situation is suggested by Mr. 
Justice Sadasiva Aiyar in Subramanian Chettiar v. Periasamé 
Thevar 1, where he points out that the case is not really one of-a 
determination of the tenancy by the landholder analogous to forfei- 
ture under the ordinary law of landlord and tenant, that it is really 
a special statutory cause of action and that until the ryot is evicted 
under the order of the Collector he does -not cease to-be a ryot, 
On the point as to the extension of time, the language of S, 152 
of the Madras Act is slightly different: from the Bengal provi- 
sion, but we do not see that the difference i J8 such as to preclude 
the applicability of the conclusion arrived at in the case under 
notice, viz., that the court has the power to extend time even when 
moved: after the expiry of the period origimally fixed. The 
principle of the decision in Vallabha Valiya Raja v. Veda- 
puratt, 2—, where, with reference to redemption suits, a different 
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1, (1914) 26 M. L, J, 485. ~ (18.5) LL, R. 19A. 40, 
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rule was laid down—bas not been looked upon with much favour 
‘ in later cases and need not be applied to-cases in which the 
party asking for extension. is a defendant. - 


A further question touched on in the judgment calls for a few . 
remarks. After a decree in ejectment had been’ passed by the 
Court of first instance, the land-holder had sued for rent for a 
period including that of the pendency of the ejectment suit. 
With reference’to this it was argued that the decree for ejectment - 
bad become incapable of execution on the analogy of the rule as 
-~ to waiver of forfeiture by receipt of subsequent rent. The learned 
Judges say, “ there might have been no escape from an inference — 
' that there had been such waiver if there had been no provision for 
relief against forfeiture.” We are with all respect unable to see . 
the necessity for such an inference. If the analogy of the ordinary 
law of landlord and tenant holds good at all, a receipt of rent - 
after the institution of a suit in ejectment cannot constitute a 
waiver (see the 2nd proviso to S. 112 of the Transfer of Property 
Act) and the learned Judges themselves recognise this, Much. 
less then can a waiver arise from acceptance of rent after a decree 
in ejeciment, provided of course, it is not for a period subsequent 
to. the date when the ejectment decree was to take effect, so as to 
give rise to an implication of a new tenancy. Nobo Kishen v. 
Hurish Chunder 1 seems, so far as one can gather from the very 
meagre report, to be a case of the last mentioned class. . The 
principle of the decision in Forbes v. Maharaj Bahadur Singh 2 
appears to us altogether different, Where by the law a particular 
right was attached toa particular status their Lordships say that ` 
the right cannot be availed of by a person who has ceased to hold 

that status. 


-n 





Brajendra Kishore v. Hindustan Co-operative Society Ltd. 
I, L. R. 44 C. 978. = 

The question of the effect under Ñ. 20 of the Limitation Act 
of payment by the principal debtor on. the running of time as 
against the surety is now covered by more than one Indian deci-- 
sion and at ‘leash three of the High Courts have held that the 
surety is not affected by such payments, The practical regult of 
this- would seem to be that a creditor, if he does not wish to hurry 
into Court because of regular payment of interest by the principal 


1. (1867) 7 W. R. 142. 3. (1914) 1. L. R. 41 O. 926. 
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debtor, will nevertheless run the risk of losing his remedy against 
~ the surety unless ‘he goes on taking acknowledgments from him 
from time to time. In the ordimary course it is the principal 
debtor and not the surety that is likely to make part payments 
or payments of interest and it will be too much to treat him as 
the agent of the surety in the matter of making such payments. 
It is scarcely reasonable to expect the «surety formally to join-in 
making such payments and we-do not know if even such joining 
would be of any use; for, the payment being single, cannot be 
treated as a payment towatds what are held to be two distinct. 
hhabilities, We still think with Lord Justice Fry, (Allison v. 


~ . Frisby 1), that, “it would be contrary to good sense and the com- 


mon understanding of mankind” to hold that even while the 

principal debtor keeps paying the interest_regularly, “the statute 
should run in favour of the surety. ° But so far as India is con- 
cerned the matter, would now seem to be one for . the Legislature 
to set right. 





— 


Thakurdas Motilal v. Joseph Iskender: I. L. R, 44 C. 1072. 


The general principle laid down in this case that O. 21 
R. 52, Civil Procedure Code does not allow. of her anticipatory 
attachment of money expected to reach the hands of a public 
officer is one now accepted by all the Courts in India. But we 
do not ‘feel quite certain if in applymg that rule the Court need go 
so far as the learned Judges have done in this case in laying 
stress on the distinction between the different capacities of the 
person who first held the money in one capacity and afterwards 
-transferred it to himself in another capacity. 


The other point in the case related to the rights inter se of 
several attaching creditors in respect of-a fund in Court. No 
exception can.be taken to the view taken by the learned Judges 
that mere priority of attachment gives no right to preferential 
treatment and that where the fund is insufficient to meet the 
claims of all the attaching creditors, it should on general principles 
be rateably distributed amongst them. Needless to say such a 
case ought to be clearly distinguished from a rateable distribution 
‘under S. 73 of the Code with its special conditions. The latter 
distribution is made by an executing Court. as amongst persons 








1, -(1889) L. R. 48 Ch. D. 106, 
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_ who have duly applied to it for execution within a certain time 
and it is further restricted to what may be described ‘as ‘assets’ - 
received by the Court, whereas the rateable distribution of the 
` kind now in question is subject: to no such limitation.. Where. 
creditors of both kinds are before the Court, and the fund 
in question: is of the kind dealt. with in S». 73, the law allows’ 
its distribution only as amongst the executing creditors as dis- .° 

| tinguished from the mere attaching oréditors and if there is 

-- Only one executing creditor he would: be entitled to full payment : 
in preference to the attaching créditors, or creditors who have not _ 
-applied for ‘exécution within the time prescribed in S. 73, This 
is only in accordance with the principle that while judgment 
creditors do not. by the attachment alone acquire any special 
interest in the property attached, they do acquire special rights in 
the funds realised as the result of execution proceedings taken by 
them. This distinction is clearly marked in the results arising’ 
out of the judgment-debtor’s insolvency; for, while mere attachment, 
secures no rights as against the Official Assignee, the law allows 
the decree-holder the benefit of his execution proceedings ‘ in 
respect of assets realised in the course of the execution * * before | 
the date of the order of adjudication ’ (5. 34 of the Provincial 
„'Insolyency Act and, S. 58 of the Presidency Town’s meee 
Act), As for the devision in Tiruvengadiah v. Tiruvengadiah 4. 
may perhaps be justified on the facts viz., that there a 
one attaching creditor, the attachment by the other having been 
held -to bé invalid, but the judgment can scarcely be regarded as 
authoritative if it meant to Jay down a general rule of preference 
arising out of mere priority of attachment. P 


-1A 


~ 


~ 
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! | Jhambhu v. Kutramani: I L. R. 39 All. 696. 


The grcund of decision of Tudball J seems to be opposed to 
the judgment of the Madras High Court in Subbayya v. Maddu- 
letiah 1 for in that case it was held thata document which is in- 
admissible for want of registration cannot be admitted to prove the 
adverse nature of the possession but as put by Mr. Justice Walsh, 
the document can be used to prove the antecedent agreement (see 
Nagappa v, Devi *) and if possession continues for over the statu- 
tory period in accordance therewith, the court may well hold the 
party to the bargain on the principle of the decision of the Privy 
Council in Mahomed Musa v. Aghore Kumar Ganguli 3, 


a 


Emperor v. Mathura Prasad: I. L. R. o9 A. 715. 

Mere statement of a suspicion as such to a police officer 
cannot be regarded as a charge and the view taken in this case 
is in accordance with that taken by the Madras High Court. See 
In re RA Bhatta 4, 





Fakir Chand v. Balu Lal: I. L. R. 39 All. 719. 


Nawab Azimut Ali Singh v. Jowahir Khan 5 is taken by 
Girish Chunder Dey v. Juramoni 6 to decide that the purchaser ot 
a portion of the property comprised in a mortgage cannot redeem 
the wholé property against the will of the mortgagee. The case is 
one of the mortgagee acquiring a portion of the Equity of redemp- 
tion and as such within the exception recognised by 8. 60 of the 
- Transfer of Property Act and’ therefore no authority for the 
position taken up in Girish Chunder Dey v. Juramont 6. On the 
other hand, their Lordships of the Privy Council in Narendra 
Narain Singh v. Dwarka Lal Mundu T are perfectly . clear 
that where there is a mortgage for one- entire sum and the 
property though held in certain shares is mortgaged asa whole 
for the entire sum, each and every one of the mortgagors has a right 
by payment of the money to redeem the estate, seeking his con- 
tribution from the others. ‘Their Lordships do not say that there 


1. (1907) 17 M. L. J. 469° 2 (1890) I. L. R: 14 M55. 
8, (1914) I. L. R 42 C 801. 4. (1911) I. L. R. 36 M. 308. 
5. 11870) 13 M. I. A. 415 6. (1900) 5 C. W. N. 88. 


7. (1877) L R 51 A. 18=1. L. R. 8 O, 897. 
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may not be cases of mortgages of separate shares in which by 
proceedings properly framed, “foreclosure may take place in respect 
of some such shares only” presumably cases where though 
there is but one paper, in effect there are two mortgages. 


ee n 


Raja of Palghat v. Raman Unni: I. L. R. 41 M. 4. 


The position of a Stani has been likened to that of a widow 
by the Privy Council, see Venkateswara Tyan v. Sekhart Varma 1 
(see also Mahomed v. Krishnan ?) and the same tribunal has 
definitely held in Soni Ram v. Kanhaiya Lal 8a case relating 
to Art. 148 and not to Art. 141 (which was the article in 
question in Runchor Das v. Parvattbat *) that a reversioner 
does not claim through the widow but even so, the case being one 
of trust, (Runchordas Vandravandas v. Parratibat *) would apply 
and the claim of the plaintiff was rightly held to be barred. It can 
hcwever, by no means be said that the authority of Pydigantam 
Jagannadha Row v. Rama Doss Pantulu 5 is unimpeached or 
unimpeachable specially having regard to the fact that offices are 
regarded in Hindu Law as property to which the rule against 
perpetual entail is held to apply (see Gnanasambanda v. Velu 
Pandaram €) and the claim by the reversioner is held. to be 
distinct from that of the widow even in cases to which Art, 141 
does not apply Ranchor Das v. Parvatibai 4, 





Seetikutti v, Kunhi Bethania I. L. R. 40 M. 1040, 
(E. B.) A 

This case exhibits a most marked difterence of opinion. The 
Chief Justice and Mr. Justice Coutts Trotter take one extreme 
view, Mr. Justice Srinivasa Aiyangar another, while Abdur Rahim 
and Seshagiri Aiyar, JJ., take an intermediate view. The 
question related to the Appa of Art. 134. This article has 
‘heen very fruitful of litigation and may be counted on, partly 
thanks to the difference of opinion exhibited herein, to perplex 
the profession and the public fora considerable time to come. 











1. (1881) T. D. R. 3 M. 384 at 396 2. (1887) I. L. R. 11 M. 106. 
8, -(1918) I L. R. 85 A. 297. 4. (1899) 1. L. RB. 23 B. 725. 
5. (1904) I D, R. 28 M. 197. ‘6. (1899) I. L. R. 28 M. 271. 
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The two extreme views are (i) that the article applies to all cases 
where there has been a transfer by a mortgagee or trustee and 


the suit is one for possession ; whether at the date of the transfer 
the mortgagor or cestwique trust is entitled to sue for possession or 
notand whether possession is transferred then or not (ii) that the 
article has. no application where there is no transfer of posses- 
sion (not necessarily actual) along with transfer and the mortgagor 
is not entitled to sue for possession at the date of the transfer. The 
intermediate view is that the article applies to all cases of trans- 
fer, but limitation commences only when possession is trans- 
ferred. The first view will undoubtedly involve much hardship 
in practice ; an illustration of if is given by Mr. Justice Srinivasa 
Aiyaigar. It may be argued that the mortgagor might well 
bring a suit for-a declaration but then there is no provision 
that a declaratory decree will stop the running of limitation. If 
after the decree the transferee gets possession and the application 
- of the article is there by attracted, declaratory decree or no decla- 
ratory decree, the transferee would get a complete title. Where 
the transferee is entitled to immediate possession but does not 
get possession for 12 years it may be, his title may gef extin- 
guished and possession acquired thereafter by the transferee may 
not avail him, but the ordinary case would not’ be one of that sort. 
If limitation starts only on'the taking of possession, and it is further 
conceded that the mortgagor is entitled to protect his right by suing 
for possession to be delivered back to the mortgagee there may be 
no hardship. The difficulty as fo the latter part is how possession 
is to be delivered to the “mortgagee who ‘has parted with his 
right whatever it is, in favour of the transferee, We prefer the 
opinion of Mr. Justice Srinivasa Aiyangar. To start with, we 
have the authority of the Privy Council in Radanath Doss v. 
Gisborne 1 that the article inasmuch it cuts down the ordinary 
` periods of limitation applicable to mortgagee’s ‘and cestuique 
trust's suit, must receive a strict construction. With all respect to 
the learned Chief Justice, we think we also have the authority of 
the Privy Council, in Batut Begam v. Mansur Ali Khan 2. See 
Rangiah Goundan & Co. v. Nanjappa Row 4 and Narayana v. 
Narayana * for the position that in any case where the third 
column is inapplicable, the article also is inapplicable. The 
effect of construing the article literally has the effect of barring a 


f 
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person before he has aright to sue. Ithas also the effect of l 
giving the defendant the benefit of a period when he is not m 
possession and the plaintiff could not sue.to recover possession. 


Pierce Leslie v. Perumal: I. L. R. 40 M. 1069. 

Art. , 182 of the Limitation Act provides that limitation “ for 
the execution of a decree or order of any Civil Court etc.” shall 
be 3 years from inter alia the date of applying in accordance with 
law to the proper ccurt for execution or to take some step in aid of 
execution.” In accordance with well known principlés of interpreta- 
tion, the limitation act cannot have extra territorial application, that 
is to say, the execution referred to therein can only be prima facie 
execution in a Court in British India. It may be a question whe- 
ther the terms “execution’’ “Civil Court” “ proper Court” should 
not be extended a little having regard to the transfers for execution 
recognised by the Civil Procedure Code, but in no view cin the 
term execution be made to comprehend “execution” by a court.in — 
Travancore which is not recognised by the Civil Procedure as one 
of the Courts to which transfer for execution can take place, One 
other question discussed by the: lull Bench is whether a notice 
issued by the Court to show cause why execution should not pro- 
ceed prelimmary to sending the decree for execution should not 
save limitation. The exact nature of the notice does not appear; if, 
however, it was an application under O, 21, R. 22 there is consi- 
derable body of authority in the Madras High Court which holds 
that such a notice if issued, or if not issued, an applicatian for such 
notice, will save limitation (Pachiuppa Achari v. Poojali Seenan 1 
Varadaraja Mudali v. Murugesam Pillai 2) and we do not think 
these cases have been overruled by Maharaja of Bobbilt v. 
Narasarauj Bahadnr 8, 


i. (1905) I. L. R. 28 M. 587 Q. (1915) I. L. R. 89 M. 928 
9. (1916) I L R. 89M. 640. (P.C) 
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Patrachariar v. Srinivachariar: I. L: R. 40 M. 11-2. 


Having regard ‘to the recent rulings of the Privy Council 
which enable a member of a Hindu family by his own 
declaration without the concurrence of the other members 
of the family to divide himself, a larger latitude should. 
be permissible for natural guardians in assenting to . disposi- 
tions by the other members so as to prevent the less beneficial 
eventuality of a complete separation and devolution away from the 
: family. On principle; it is not easy to see how a will with consent 
is to be supported. The consent is obviously not intended to 
operate as a release. Nor is the will intended to operate as an 
immediate partition. It may be possible to look upon it asa sort: 
of agreement to divide in futuro, i. e. to say at the death of the 
testator but that is not how it is understood. In that view the 
document may: require registration. It may perhaps be looked upon 
as an election in advance not to question the will in return for the 
testator abstaining from exercising certain powers vested in him 
by law but this undoubtedly involves an extension of the doctrine 
of election as hitherto understood. But there is no reason why the 
rules of English law should be taken as the last word on these 
matters. So far as the power of the father to make a partition 
between the sons is concerned, he can exercise that power. 
inter vivos. It has no necessary connection with his power of dis- 
position and there is no reason on principle why he should not 
exercise it by his will. The Privy Council say, it should be with 
the assent of the sons. The question is one purely of authority 
and is not a matter for argument. 





Khemraj Shrikrishnadas v. Kisanlala Surajmal: I. L. R. 
42 B. 5. l Es i 

The circumstances of the case being such as to preclude any 
question of discretion, the court had to decide the wider ` point 
VZ., whether the provisions of O. 41, R. 10, Civil Procedure Code, 
as to demanding security for cosis from an appellant, can at all 
be-held to.apply to persons permitted to appeal in’ forma 
pauperis. On the maxim generalia specialibus non derogant, 
the learned Judges answer it in the negative and they support ` 
themselves by the decision in Wille v. St. John 1, which Macleod, 
‘J. had followed in Bai Lasmi v. Hargivan 2, with reference to 

- 1, (1910) L. R.1 Ch. 701. "g. (4911) I. L. R. 86 B. 415. 
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an order for security in the court of first instance. This was in 
effect, the view taken by Sir Richard Couch and Mr. Justice’ 
Dwarakanath Mitter in Nusseroodeen v. Ujjal 1, where . they 
based thesr conclusion on the saving expression ‘ in so far as they 
are applicable’ in S. 367 of the code of 1859 ; but that case was 
dissented from in Sesha Iyangar v. Jainulavadin 2, (referred to 
with approval in Srinivasa v. Subramanya 3). The Madras High 
Court holds that the power to order security subsists even in | 
pauper appeals, but that in view of the circumstances under which 
a person is allowed to appeal as a pauper, he should not be called 
on to furnish security except on ‘very special grounds’. This 
seems to us to be the correct principle, especially when taken 
with another rule, well established in this country (though the 
practice in England seems to be different, Harlock v. 
Ashberry 4) that the poverty of the appellant is of itself no 
reason for calling upon him to find security for thecosts of the 


~ 


respondent. 

We would point out, to begin with, that the words ‘ in so 
far as they are applicable’ which in the Codes of 1859 (S. 367) 
and 1882 (S. 592) qualified the applicability to pauper appeals of 
the rules of the chapter relating to appeals, have now been clearly 
confined to the ‘provisions relating to suits by paupers’ (see O. 44 
R. 1) and there is accordingly nothing in the language of the. rule 
to exclude the application of O. 41, R 10 to pauper appeals. Next, 
we are with all respect unable to accept the propriety of applying 
the generalia specialibus maxim to the present case. O. 44 no: 
doubt makes special provision for pauper appeals, but that is in 
reality an additional provision, and unless it can be maintained 
that as a result of its enactment the whole of O. 41 is excluded— 
and this is obviously impossible to maintain—it is difficult to see 
how a particular clause thereof can alone be put aside on the 
strength of that maxim. 

As to the guidance derivable from English precedents, we 
have to point out that in the present instance they cannot be safely . 
relied on in view of the basis and history of the rule in England. 
The history of the practice in England as to the award of costs 
in proceedings by and against paupers will be found stated in, 
Carson v. Pickersgill and Sons 5 and Richardson v. Richardson 6, 

1. (1871)17W.R.68. © 2 (1880)1LR3M.6. 


8. (1907) 17 M.L. J, 583. >. ` 4 (1881) L. R. 19 Ch. D. 84 ` 
5. (1885) L. R.14 Q.B D. 369, 6, L. R (1895). P. 376, 
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what is material for us to note in the present connection is that 
in England a person allowed to sue in forma pauperis is under no 
liability even uf unsuccessful, to pay any costs to the opposite 
party. This was laid down by statute as early-ag in the days of 
Henry VIII and continues to be the rule even ‘to-day. Under 
93 H. ‘VIII C. 15 a pauper was never to pay costs, but if unsuccess- 
ful was to suffer other punishment, in the discretion of the Judge 
which in the days of Elizabeth used to take the form of whipping 
and the pillory (see Registrar’s note-in Drennan v. Andrew 1): 


Hence it is that in England there can be no order for security 
for costs against a pauper, for, he is in no contingency liable to 
pay any. And in Wille v. St. John, the Court of Appeal had to 
Jay down that an order for security became a dead letter if within 
the time limited, the appellant obtained leave to appeal as a 
pauper.. Likewise it was held in Biggs v. Dagnall 2 that a 
person who in the court below had been allowed to gue as a 
pauper could as a matter of course prefer an appeal in forma 
pauperis, without special leave and without giving security for 
costs. The reason on which the English practice rests cannot 
hold good in this country, for here a pauper plaintiff is not exempt 
from liability to pay his opponent’s costs, though till 1908, he was 
also liable to be fined or imprisoned if his suit was found to be 
frivolous or vexatious) see Jetha Mulchand: v. Gulraj 3. Nor is 
there any real exemption even as regards the court fee due to 
Government ; there is only a postponement. That the English 
practice does not rest on any principle of general applicability may 
also be seen from the fact that in the Matrimonial Court there was 
no such established rule. These, as pointed out by Sir F. Jeune 
in Richardson v, R 4 no rule of law or practice disentitled the 
successful opponent to costs on the grovnd that the petitioner 
sued as a pauper and the President went on to observe ‘ whether 
a wife should obtain an order against a pauper husband for 
security, with a stay, on failure to provide such security, is a 
matter as to which no clear rule of practice exists’. 


By way of further illustration of the difference between 
the considerations obtaining in England and those which 
should govern us here, we may point out that under the English 
practice a pauper suitor, even in the event of success, is not 


1. (1866) L.R.1Ch Ap. at p. 801. 2. (1895) 1 Q. B. 207. 
8. (1884) I. L, R. 8 B.-877. ` 4. L: R. 1895 P. 376. 
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entitled to recover from his opponent anything by way of 
counsel’s fees or solicitor’s remuneration, for he is not himself 
bound to pay them any fees (Cf. Carson v. Pickersgill }, 
Johnson v. Lindsay and Co #), But that is not the case in India. 
Other instances where the Court in India refused to follow 
the Wnglish practice will be found in Venkatanarasayya v. 
Achemma *, as to the maintainability of a pauper suit on be- 
half of a minor, though the next friend may not be a pauper— 
and in dn re Mary Ann Bill 4, where the court permitted an 
administrator to sue in forma pauperis. 





1. (1885) L. R. 14 Q B. D. 859. 3. L. R. (1892) A. C. 110. 
3. (1881) I. L. R. 8 M. 8. 4 (1884) I-L. R. 7M. 890. 
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Zipru V. Hari Supdushet : I. L. R. 42 B. 10. 


There is scarcely any room for doubt as to the correctness~ 
of the view here taken that when in the new Civil Procedure Code 
reference is made to an order ‘under’ æ particular section, the 
reference comprehends an order in the negative as’ well as 
óne in the affirmative, though the particular section in terms 
provides only for the affirmative order.. To the illustrations given 
in the judgment, from the Code itself, we may add a few from 
decided cases. See Reassut Hossein v. Hadjee Abdoolah 1, 
(order under S. 76 of the Registration Act.. 1871); Venkatasami 
v. Stridevamma 7, (order refusing to appoint a receiver) ; 
Zabadajan v. Muhammad 8, (order refusing fo set aside an 
injunction); Latchm: Narain v. Ramcharan 4, and Hari Lal 
v. Prayag Ram 5, (orders refusing a temporary injunction), 

But we beg leave to doubt the correctness of the assumption 
made by the learned Judges that if the order in question before 
them could be regarded as one ‘made under’ R, 101 of O. 21, 
Civil Procedure Code, an appeal therefrom was necessarily incom- 
petent. Looking as we must to the substance and not to the mere 
heading of the application (cf. Ram Narain v. Bandi Pershad §, 
and Jogannath Mandal v, Jaladhar Mandal ."), this view is 
directly opposed to the decision of the Madras’ High Court in 
Swasamba Iyer v. Kuppan Sandan 8, (see also Gowri v. Vig- 
neshwar %). No right of appeal is of course given in such 
acase by 0.42; the question is as to the effect in this respect 
of the Explanation inserted in S, 47 of Act V of 1908, declaring 
a defendant against whom a suit has been dismissed to be 
nevertheless a party to the suit within the meaning of that 
section. This express provision has in some measure ‘set at rest 
the marked difference of opinion that existed prior thereto. In 
the case under notice, the appellants before the High Court were 
parties defendants to a suit for specific performance of a contract 
of sale of family lands entered into by some only of the members 
of the family. There was a decree against the latter, but the suit 
was dismissed as against the appellants, without-any determination 
of the question of the binding character of the sale as against 


= 1. (1976) I. L. R. 2 C. 181. 2, (1886) I. L.R 10 M. 179, 
8. (1892) I. L. R. 15 A. 8. T (1918) I. L R. 35 A 495, 
5. , (1918) 17 O. W. N.,996., (1904). L L. R. 81 0. 787, 
“7, . (1917) 26 ©. L. J. 817. (1915) 29 M. L. J. G29, 

D e g, (1898) 1. R o 49, `’ E 
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their interests, The plaintiff nevertheless took possession, in 
execution, of the whole property and the appellants had therefore 
to apply under O. 21, R. 100. The procedure under that rule is 
not limited to strangers to the suit, but is excluded ‘only so far as 
the ‘judgment-debtor ’ is concerned and an exonerated defendant 
may therefore come in under it and yet claim the benefit of S, 47. 
In the words of Bhashyam Iyengar, J. in Kasinatha v. 
Uthumansa 1 an order is not the less an order under 8. 47 because’ 
it is also passed under some other section of the code (cf. 
Venkatakrishna v. K rishna 2 and the cases there cited, allowing 
an appeal in certain circumstances, against orders in rateable — 
distribution proceedings). In any event it will be little more than 
a formal difference, even if it should be held that an. application 
of the kind in question by such a person should be regarded a8 
lying only under 8.47 and not under O. 21, R, 100 (cf. Imdad 
Ali v. Jagan Lal 8.) “Where it could be held that as a result of 
the exoneration the person has ceased to be a ‘party to the suit ’ | 
the position may bé different (cf. Krishnappa v. Peria- 
sami 4 and the observations thereon in Sannamma v.. Radha 
Bayt 5). The learned judges in the present case recognise that 
the appellants though not judgmeni-debtors were ‘ parties to the 
suit’ within ‘the meaning of S. £7, but they seem to think that 
an appeal, on the footing of the applicability of S. 47, cannot lie 
in cases covered by R. 103 of O. 21. No reason is assigned in 
the judgment ; but the. argument; as reported would seem to rest 
this view not on the ground that the question was not one relating 
to the execution etc., of the decree but on the ‘ conclusiveness ’ 
(subject to the resulf of a separate suit) enacted in R..103 in 
respect of orders under rules 98, 99 and 101. Taking it to be the 
true principle that a person who has a right of appeal under S. 47 
should not be deprived of it except in so far as the Code expressly 
denies it (see Raja of Karvetnagar v. Venkatareddi § it appears 
to us that the ‘conclusiveness’ provided for in R., 103 ought to 
be understoood as being subject to the other provisions of the 
code; and if, under the latter, a party is in a position to invoke 
the interference of a higher tribunal this doctrine of finality 
cannot preclude it. Reference may be made in this connection 
eo a eae E EE E 
l; (1901) 1. L, R. 25 M. 529. 2. (1916) 81 M. L, J. 820. ` 


8. (1896) I. L. R. 17., A. 478, 4. (1916) I. L. R. 40 M. 964. 
p. '(1917) 84 M. L, J. 17. l ,6, (1915) I. L. R. 89 M: 570 
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to Sabhapati v. Narayanasami 1 where an -order in 
claim proceedings though ordinarily final was, in cases arising 
on the Original Side of the High Court, held subject to appeal 
under clause 15 of the Letters Patent and to the cases which 
uphold a right of appeal from orders in claim proceedings initiated 
by exonerated Defendants. | 


A 


‘ 


Ramanamma v. Bathala Kamar aju, I. L.R. 41 M. 23, | 


In any view we think Art.13 was inapplicable to this case 
for Art. 13 applies only to “ suits to alter or set aside a decision or 
order of a Civil Court in any proceeding other than a suit?” “An 
order for rateable distribution under S. 295, C: P. C. is not such 
an order see Shankar Sarup v. Mejo Mal1; we don’t quite see 
how an order ina claim proceeding onan attachment whether 
pending suit or in execution could bean order in.a proceeding 
other than a suit. Therefore, even assuming the defeated party 
was bound to set aside the order, the only article of limitation 
applicable to his case would have been Art, 120. It is worthy of 
consideration whether if really the legislature intended that'these or- 
ders ought to have conclusive’ effect unless set aside, special provision 
would not have been made for them in Art, 11 which provides 
for claims on attachment in execution or may it be that having 
regard to the somewhat remote or contingent nature of the damage 
sustained by the defeated party the legislature has made a distinc- 
tion between the two cases and allowed such suit to be governed 
by art. 120? O, 21 R. 63 isone of the group of sections coming 
under the heading, investigation of claims andobjections. Under 
a section worded similarly to Order 88 R, 8 in the C. P. C. of 1859, 
it was held thatthe application of the section corresponding to 
O. 21 R: 63 was thereby attracted, Kartick Chunder Mookerjee v. 
Mookta Ram Sircar ?. A very strict construction might exclude 
from the scope of the words “manner of investigation” the passing 
of orders but the words cannot in the context be reasonably socon- 
strued. If the passing of orders is included, we do not see why 
the conclusive effect given by the section should noi also be 
extended to the orders. The language is not happy but we 
should prefer the wider construction. - 





1, (1901).1. L. R. 25.M. 565. 2, (1901) 23 A, 318, (P. O.) 
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Ammeraju v. Sheshamma, J, L. R. 41 M. 33. 


The question in the case was whether “suicide ” is an act 
forbidden by the Indian Penal Code within the meaning of the 
definition of coercion in S. 15 of the Contract Act. Suicide is 
not punished not because it is not forbidden but because the 
offender is beyond the reach of human authorities. Suicide may 
come within the definition of culpable homicide though there is a 
certain amount of incongruity in dealing’ with it as such, for in- 
stance, in cases where the culprit is above 18 years, it won’t amount 
to murder, and as such be punishable only with transpor- - 
tation for life or less but in the case of minors it would amount 
to murder and be punishable on that footing with death. However 
that may be, attempted suicide being punishable, it is, we think, 
the more reasonable view to take that suicide is an act ‘‘ forbid- 
den by the Penal Code.” 


7 


, + 
A 


Kurugodappa v. Soongamma, I. L. R. 41, Mad. 41. 

_ As pointed out by Mr. Justice Sadasiva Iyer, the security 
given under Order 32 R. 6 is for the proper application of the 
property received for the : benefit of the minor party and a person 
‘who stands surety is not one who has become. liable ‘‘ for 
the performance of any decree, for the restitution of any property 
taken in execution or for the fulfilment of any condition imposed 
upon any person uñder the order. of the Court” within the 
meaning of 8. 145, C, P, C. “ Protection of the property’ from 
waste” is obviously not the condition imposed by the order under 
R. 6,,0, 32.° The only condition imposed by the order isthe 
furnishing of security. 





(1868) 10 W. R. 21. 
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Subrahmanya Ayyar v. Rathnavelu Chetty: I. L. R. 41 M, 
44, a ae 
_ The point in question is not covered by the authority of any 
express texts and we are afraida rule has been extracted, out of 
somewhat incoherent principles in favour of the putative father’s 
right to inherit. If the illegitimate son, in the case of Sudras, is 
to be regarded as being in the same position as the adopted 
son, his right to collateral succession will have- to be 
recognised, but this is inconsistent not only with the rulings but 
` also with the texts. He is nowhere classified as a son entitled to 
succeed to the father’s Sapindas and Samanodakas. Unlike the 
adopted son, he may not be given any share at all at the partition. 
This circumstance along with his going shares with the . wife, 
daughter and daughter’s son who take the heritage only as obstruc- 
ted heritage, unerringly indicate that he takes no interest by birth 
as a son does. The text does not, admittedly, except in this one 
instance, recognise illegitimate: relations. It is futile to tefer to 
rules of succession applied. to situations unprovided for on the 
basis of equity ahd good conscience framed on the analogies of 
Hindu Law or based on usage to castes governed by the law. 
No doubt the Privy Council has applied the rule of survivorship as 
between an illegitimate son and his legitimate brother. But it 
must be noted, that the Privy Council has not accepted the - rule 
that survivorship is to be found only in respect of unobstructed ` 
heritage. See Juggumpet case 1, Investigation into the history of 
Hindu law has come into vogue recently apparently under high 
auspices. In discussing Bandhu succession, it.will be found ‘the 
Privy Council has chosen to-use its construction of Manu to 
practically modify Mitakshara, a course obviously the opposite of 
that recommended by the Privy Council in the Ramnad case. 
Centuries of progressive interpretation have purged the Hindu law 
of many of its grosser elements and it is to be regretted that the 
courts should beat pains by reference to ancient history to revive 
the ‘natural’ rights of illegitimate relations, Humanity, requires 
that they should be maintained, and the Hindu Law makes ample 
provision in that respect. Why introduce illegitimate relationships 
in the scheme of inheritance more than what the law strictly 
requires ? e ai f l 





z 
l 1, (1902) I. È. R. 25 M: 678. - 
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Yaidyanatha ` Sastri v. Savithri Ammal: I. L. R. 41 
M. 75 (F. B.) 


The judgment of Davies and Sir Bhashyam E JJ. in 
Sreeramulu v. Kristamma 1 was something of a surprise even 
at the time and the subsequent decisions had not improved the 
outlook. The other High Courts have taken a different view and 
the decision of the Privy Council in Bonamal Roy v. Jagat 
Chandra Bhowmick 2? though it does not refer to Sreeramulu v. 
Kristamma 1 seems -to sound against it. The ratio of the decision 
of Sir Bhashyam Aiyangar is that the widow has a power to 
alienate for her ‘life, or during her widowhood, the latter being 
a rider necessitated by the Widow Remarriage Act, and adoption 
could not divest the interest created in the interim in favour of a 
stranger. Undoubtedly there are analogies in the:history of the re- 
strictions imposed on the widow's power of adoption making that 
view plausible. If the widow is herself in possession as 
heir of the person to whom she adopts or as heir of her unmarried 
son, she may adopt but not if the property in the meanwhile vests 
in ‘another. Similarly. she may adopt where the property 
vests in another by survivorship but if it makes a further 
descent by inheritance, the power is at an end. . Is not the plain 
implication of this that the power to divest is restricted to what 
the widow possesses ? Is the widow’s case different from that of a 
co-parcener in possession at the time of the alienation but whose 
estate is subsequently divested by the adoption by the widow 
of a deceased co-parcener (Sevagnanam Servaigar v. Ramaswamt 
Chettiar ®,) or from that of a father who makes an alienation and 
subsequently a son is born to him? The injunctions prohibiting 
alienation in the case of the father do certainly ‘cover cases where 
there is no son in existence. Nor can it be contended that texts 
directed to make the widows live abstemious lives contain any- 
thing more than moral injunctions ; the very direction as to chastity 
has been declared by the Privy Council to be not a condition of the 
estate. To say thatthe restrictions on powers of alienation are 
inseparable from the widow’s estate is to beg the question for the 
very question at issue is what her: power is. But the -obiter 
dictum in the Ramnad case (though it can by no means be said 
that then the nature of the -widow’s ‘powers and estate had “been 


Fee a PPP PP e CP A AL, EE tna tt nt, 
_ 4. (1908) I. L. R. 26 M. 148, 2. (1905) I L. R. 82 0, 669. 
8. (1811) 23 M. L. J. 85. 
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fully settled) and the implication of the decision in Bonamalé Rey 
v. Jagat Chandra Bhowmick 1, are in favour of the ı narrower view. 
sapped 7 the Full Bench in this cage. 


ihe 


Kandasami Naicken v. Irusappa : I. L. R. 41 M. 102. 


We agree with the conclusion in this case, Where a person 
purports expressly to act on behalf of one person, why should the 
court hold that she açts also on behalf of another of whose 
existence even she was not aware. If 4 purports to act on- 
behalf of B in one capacity and it turns out that the act can be 
upheld if he is taken ‘to act in another, or if A acts without 
indicating on whose behalf he does so act, the court may uphold 
the act by referring it tothe power ‘the’ person can exercise 
provided of course the power can be not unreasonably held to 
be intended to be executed. It muy even- be that though a 
person purports fo act on his own behalf if the circumstances 
de not exclude the possibility of his acting for another also the 
court may uphold the transaction. But if he purports to act in. 
defiance of another’s rights or if he pirporis to act on behalf of 
one, and being -unaware of the existence of another, an intention 
to act on behalf of the other that cannot be reasonably inferred it 
is difficult to uphold the transaction as being on behalf of that 
other person ‘also. We also agree that the right of the broters 
cannot be considered a joint right merely because there 
is acommen feature about the claim of both, viz., that they 
both have to sue to recover possession. But the suit of the 
one brother is primarily a suit for setting aside the guardian's 


act while that of the other is to recover possession =n & 
trespasser. 


eS 


Thema v, Kunhi Pathumma: Í, L. RB. 41 M. 118. 


We respectfully beg to question the soundness of ‘this 
' decision. The article of limitation applicable to the case of a 
tenant is Art, 133, and the starting point for limitation is 
when the tenancy terminates. The right to compensation 








1. (1905)I L. R. 32 Cal. 669, 
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is‘a right which arises after the termination of the tenancy. 
The. wording of S. 5 of the Malabar Tenants’ Compensation Act 
itself ‘ notwithstanding the determination of the tenancy ° shows 
that payment of compensation is not a condition precedent to the 
determination of the tenancy. xcept under Art. 144, possession 
need not be adverse. Under Art, 139, limitation may be running 
though. the possession is not at all adverse,” Though the Malabar 
Compensation. Act proceeds on the principle, that the tenant is 
entitled to be paid compensation, a principle common to Malabar 
and South. Canara, there is danger in applying that Law to 
cases not governed by it, as the Act has in material particulars 
—— from the usage of Malabar. 


- a 
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Gunjeshwar Kunwar v. Durga-Prashad Singh: I. L. R. 45 
C. 17 (P. Gy | a 


The grounds of exclusion from inheritance under the Hindu 
Law, though they ‘have formed the subject of consideration in 
several reported cases, still baffle’ any definite enunciation of. an 
underlying general principle. For instance, it may now be taken 
as settled, that blindness or deafness, to act as. disqualification, 
must be congenital. But what about dumbness? Thatis not 
qualified in any of the texts by any epithet denoting congenitality. 
If anything, dumbness and insanity being coupled together in the 
text of Manu, it may reasonably be contended that if insanity even 
when not congenital may be a disqualification, dumbness might as 
well stand on the same footing. But as against this, there is the 
familiar argument thit no reason can be suggested why dumbness 
should stand on-a worse footing than blindness or deafness, so as 
to be a disqualification even when not congenital. As regards 
insanity, the cases have assigned no particular reasoa for holdiag 
gupervening insanity to be a ground of exclusion, except that the 
language of the texts leads to that conclusion, And even on this 
point there has been some uncertainty on account of what is now 
held to be an erroneous reading of the text of Narada adopted by 
Jagannadha, Sir Thomas Strange laid down that exclusion from 
inheritance was based upon incapacity .to perform the . obsequies 
of the deceased. This can be so only on the footing of his 
primary assumption that succession itself rests upon capacity: 
to offer funeral oblations, but neither of these can be said to 
be true under the Mithakshara system. Their Lordships’ 
pronouncement in the present case helps us fo no general 
hypothesis either, Beyond following the Indian authorities cited, 
the only observation they add is, that it‘should not be assumed 
that the author of the Mithakshara could have intended by the use 
of an ambiguous description to extend the prohibition of Manu. 


~ 


_ The decision on the facts of the case affirms the well-estab- 
lished rule, that a compromise obtained by putting forward a claim 
which the claimant himself could not'have honestly and bona fide 
believed in, cannot be supported as a compromise. But, we are 
not sure if their Lurdships are not assuming too much when 
they observe that it is “inconceivable that ladies in their position 
could have been in ignorance of the well-known rule of the Hindu 
Law,” as to disqualification on the ground of congenital blindness, 

N 16 
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Solomon Jacob wv. The National Bank of India Ltd. 
Aden; I. L. R. 42 B. 16. l 


The principal question in this case related to the right of a 
person to recover from the agent of another, money which under a 
mistake of fact he had paid to that agent to be handed over 
to his principal. The authorities lay down that under certain 
circumstances an action will lie against the agent and that, 
under other circumstances it will not. But as pointed out 

‘by Beaman, J., vit is'-by no'means easy to define the exact 
principle on which they rest; and on this will toa certain 
extent depend the decision of the question, what particular acts 
of the agent in relation to his principal will absolve him from 
liability to be sued for the return of the money. : In the case 
under notice all that appeared was (1) that as soon as the money 
was received the agent (The National Bank of India, Aden) sent 
a telegram to the principal (The Anglo-Egyptian Bank, Malta) 
informing him of tke payment and (2) sent to the principal a 
demand draft on London, for the amount paid, less charges and 
commission. Scott, C. J., holds (Beaman, J. dubttante) that the 
second circumstance alone would not preclude a suit against 
the agent, But on the first, both the learned: Judges rely 
as a@ bar to the action following. Deutsche Bank v. Bertro 
(1895, 73, L. T. 669). The Chief Justice treats the case 
as governed by the law’ of estoppel; Beaman, J. points out 
with considerable force that the question cannot really be one of 
estoppel properly so called, but he nevertheless thinks that in one 
class of cases, viz., where the agent is held not liable because of 
his ‘having done something to alter his position gua his principal’ 
—as distinguished from actual payment over to him—the authori- 
ties deal with the question in terms of the law of estoppel. 


What conduct on the part of the agent—apart from payment 
over to the pringipal—will bring the case within the rule of non- 
liability is properly. a question of fact—per Lord Mansfield in 
Buller v, Harrison—but even here, the course of decisions, as is 
not uncommon, has tended tò crystallise the conclusions of fact 
into legal presumptions, if not rules of law, and one cannot help 
feeling that among the several English cases on the point, some 
at least are reconcileable with the rest only on subtle, if not 
unsubstantial, distinctions. Much will no doubt depend upon the 
pature and course of the particular business in connection with 


d 
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which the transaction takes place ;' but-we venture':to. doubt 
whether in any view the learned Judges -have not, in the present 
case, gone too far in holding that the mere intimation to the prin- 
cipal of the receipt of the money is conduct sufficient to .absolve ` 
the agent from liability to be sued for, return of the money. Scott, © 
C.J., notes that on this very point Cox v. Prentice is a decision the 
other way, but he thinks that in the case before him an estoppel 
arises “from the effect of the advice, having regard to the peculiar 
relations of the parties.’ We regret we are unable to: follow this. 
Ag appears from the judgment of Beaman, J. there was no evidence 
that anything had been done. by the Anglo-Egyptian Bank on 
receipt of the intimation. The decision of the Court rests-only on 
the ‘possibility’ that they might have «in turn pee the ia to 
their own customer. . 

There is not much point in saying ‘that the payer jas his 
remedy against the principal, for on this argument the -agent’s. 
liability may be negatived in all cases—in so far at any rate- as 
he did not act improperly or, beyond the scope:of his authority— 
and the decision need not be made to depend upon whether the 
agent has paid over the money or partied with his control over it 
or not (cf. Ellis v. Goulton 1, where, however there was no question 
of mistake). Indeed some of the observations in Sadler v. Evans 8 
' would seem logicilly to lead to this position, as when the court 
say, “The money was paid to: the known- agent of Lady W. He 
is liable to her for it, whether he has actually paid it over to her 
or not, he received it for her.” But even there an exception was 
made for ‘special cases, as under notice or mala fide,’ agi 

The rule governing such cases: was however treated. as. settled 
‘even so early asin 1777 when Lord Mansfield decided Buller v. Har- 
rison 2, But his observations there suggest ‘that the defence founded 
on payment over to the principal or some act altering the situation 
of the agent was regarded’as part of the general considerations of 
equity and justice governing the action for money had and receiv- 

ed—a form of action which Lord ‘Mansfield himself did much to 
develop and perfect (see also Sadler v. Evans 3). Speaking of cases 
where the agent has paid over, he says “it is just that oné man 
should not be a loser by the mistake of another and the person who 
made the mistake is not without’ redress, but has his ` remedy over 
against the principal ’; ’. but he goes on to add, ‘ on the other hand, 


L D.R. (1898) 1 Q. B. m 2 (ITT) 2 Cowp. 567, 
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it is just that as the agent ought not to lose, he should not be a 
gainer by'the mistake. And therefore if after payment so made to 
him and before he has paid the money over to his principal, the 
_ person corrects the mistake the agent cannot afterwards pay itover — 
to his principal.’ In the particular case, the agent had, before 
receiving notice of the mistake, passed the whole sum in his ac- 
count with the principals:and ‘given them credit for it against a 
sum of £3,000 in which : they stood indebted to him.’ On the 
motion for new trial, his Lordship pointed out that no new credit 
had been given and no real alteration in the agent’s position had 
taken place and asked himself, ‘Is it conscientious then that he 
should keep the money ? ’ l l , 
Comparing the language employed in early decisions like 
Buller v. Harrison,1 or Cog v, Prentice 2 with that used by ‘the 
House of Lords in Kleinwort Sons and Co. yv. Dunlop Rubber 
Co. 8, we are unable to see that the course of decisions; in 
England has—as Scott, C. J., suggests—tended to recognise 
‘in more and more extended terms ’ the qualification in favour of 
the agent or that in the later pronouncements the simple applica- 
tion of the law of estoppel is reached. Nor is there sufficient in them 
to justify the view of Beaman, J., that there are two distinct 
principles traceable in them, oneas governing instances where the 
money has been paid over to the principal and the other as apply- 
ing to cases where the agent has done something else to prejudice 
his position. Later cascs take the law as settled and discuss rather ` 
whether or not the particular facts of each .case bring if under 
the “rule. as ‘to non-liability than attempt to discuss the 
underlying principle or extend the scope of non-liability. In the 
Dunlop Rubber Co.’s case, Lord Atkinson remarked in terms that 
these decisions ‘are little more than applications of the broad 
principle laid down by Lord Mansfield, C, J. in Buller v, Harri- 
son 1, And with but a single exception Deutsche Bank v. Beriro 4 
they contain nothing to indicate that the point was there regarded 
as governed by the doctrine of estoppel. Adverting to the present 
‘topic, it is observed in Mr. Smith’s Mercantile Law (1905 Edn. 
p. 195) that the question ‘ involves much difficulty’, Taking it to 
be the general rule of law that the agent is responsible to no one 
but his principal—Respondeat Superior—and that the agent would 
be estopped from questioning the title of his principal, cases like 


1. (1777)-2 Cowp. 567. 2. (1815) 3 M. and B, 344. 
3. (1907) 97 L. T. 263. - 4. i (1895) 78 L. T. 669. 
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Buller v. Harrison Land Coz v. Prentice, 2 are sought to be 
justified on the ground that in these cases the principal, could 
never ‘have claimed to'retain the money for a single instant, had 
it reached his hands, the payment having been made by the plain- 
tiff under pure mistake of facts, so that the agent would not have 
‘been estopped from denying his principal's title to the money’. 
(See also American Cyclopaedia, Vol. 31, pp. 1481,to 1483). It is 
only in this sense that the law of estoppel.bears on the matter 
under discussion, viz. the possibility of an. estoppel between the 
agent and the ‘ principal’ and not as between the agent and the 
therd party. 

The defence founded on ‘alteration of position’ formed 
part not only of the law -of estoppel but of other branches 
of law as: well, where the right to relief depended on con- 
siderations of ‘equity’ in a wide sense or the possibility of ‘restitu- 
tion in integrum’. That such a defence may be permissible in 
an action for money had and received or for recovery of money 
paid by mistake would appear from the tenor of the judgment of 
the Privy Council: in Colonial Bank v. Exchange Bank of 
Yarmouth 3 (see also Imperial Bank of Canada v. Bank of 
Hamiltont and Freeman v. Jefferies, but ef Durrant v. Ecclesiaste- 
cal Commissioner 6 Baylis v. Bishop of London) 7 but we scarcely 
think it would be right to regard it as a matter of estoppel in the 
sense of the definition in S. 115 of the Indian Evidence Act. We 
‘may point out in passing—especially in view of the concluding obser- 
vations in Mr, Justice Beaman’s judgment as to the omission of the 
plaintiff to communicate direct with the Anglo-Egyptian Bank and 
the risk which the defendant bank may run by stopping payment 
of its draft—that there is nothing in the cases under this head 
which will render inapplicable ‘to it the following , observation in 
the Colonial Bank’s case :—‘‘What then was the duty attaching 
upon the defendants? Clearly their duty was, directly Rogers 
informed them of the mistake, to learn the nature of the mistake 
and take care that they should be in a position to rectify it, 
xx% * * When the defendants were’ told that a mistake was 
made, an equity was fastened upon them not to alter the position 
of of the fund until thé mistake could be repaired .” 


1. (19775) 2 Cowp. 667. 2. (1815) 8 MM. and 8. 844. 
-> 8. ` (1885) L. R. 11 A.C. 84 a : E- R. (1908) A. C. 49. - 
6. (1869) L. R. 4 Ex. 189. ` (1880) L. R. 6 Q, B. D. 284. 
T. L, R. B 1 Ch. 127. 
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We must agree with the learned judges that the decision in 
Shugan Chand v. The Govt, N. W. P. 1 is ‘inconsistent with the 
English authorities and that Tugman v. Hopkins 2 which it 
purported to follow was not really an analogous case. Reliance was 
placed on the general language of .S, 72 of the Indian Contract 
Act—which contains no qualification as stated in the English cases 
referred to—and that circumstance is drawn attention to-in the 
present case: also. Scott, C, J. gets over it-by saying that that 
section must be read subject to S. 115 of the Evidence Act and 
Beaman, J., suggests that the section must be held to relate to 
transactions between principals and not to an ‘agent. acting for 
one of them. The latter view may enable us to take out of the 
operation of the statute the class of actions against the agent and 
thus give the court a freer. hand in deciding the case on general- 
principles. But still the difficulty will remain, whether or not in 
cases arising as between principals, the rule enacted in S. 72 is to 
be subject to any qualification at all. (Cf. Muhamad v. Ottayil.3 
though the facts there were different and the decision was before 
the Contract Act—note also the restriction in S, 36 of the Specific 
Relief Act against rescission on the ground of mistake where the 
other party cannot be substantially | restored to his former position.) 


It remains to refer tothe judgment in Deutsche Bank v. 
Bervro, on which the present decision purports to'be maily: 
founded. The report of the case before the Court of Appeal is 
anything but informing, asit merely states that ‘without consider- 
ing that part of the judgment of Mathew, J. which was based on 
the authorities, the Court of Appeal-came to the conclusion that 
his view ‘as regarded the facts was right,’ Turning now to the 
judgment of Mathew, J., the learned judge put his decision on two 
grounds. First, he said, ‘The deiéndant employed the plaintiffs 
to collect the amount of the bill and to inform them accurately as 
to whether the bill had been paid or not. *.* * The plaintiffs were 
guilty of a breach of duty towards the defendants. * * They in- 
formed them of that which was not the fact * * ** and handed 
them the money. Upon what ground of law or equity can they say 
that they can get rid of the consequences of their breach of -duty- 
because they had made a. mistake.’ It can -scarcely be suggested 
that this line of reasoning (or the authorities like Skyring v, 

1. (1875) I, L R. I. A. 79. 2, (1842) 4 M. & G, 389: 
3 (1868) 1 M. H. O. R. 890 
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Greenwood 1, Chambers v. Miller 2 and’ Pollard v.° Bank of 
England 3 on which it is rested) can be applied to the case under’ ’ 
notice.’ It is also significant that'the judgment of Mathew, J. 
contains no-reference'to the line of cases beginning with Buller 
v. Harrison..4 The second ground of decision is the estoppel 
arising from the circumstance that on the faith of the plaintiff's 
representation the defendant had informed his principal of the. 
receipt of the payment and credited it in -his account. In the 
particular case there was an express representation by the plain- 
tiff, apart from the fact of payment, and that too, a representation . 
in respect of a matter with reference to which a duty was cast on 
him, That was not the case here; and if the learned Judge. is to 
be regarded as having. laid down generally that the mere fact of 
payment by the plaintiff followed by. intimation thereof to the 
principal or even crediting it in the principal’s account is to be 
a-bar to the plaintiff's suit against the agent; we must assume 
that .he meant to differ from a number of earlier decisions with- 
out even referring to them. 


There is one other case (Davys v. Richardson 5) where 
~ language akin to that of the law of estoppel is employed in the 
judgment of the Court of Appeal.’ The question there however 
did not arise at the suit of a person who had paid money under a 
mistake and the Court had to deal with the matter as one falling 
under its jurisdiction over solicitors as officers of the court. The 
view that found favour with Lindley and Lopes L. JJ. was that 
in drawing certain moneys from court and paying them over to 
his client, the solicitor had not -acted improperly because he had 
been misled into so doing by the pleadings on the.other side and 
they accordingly refused to. make an order against him’ for refund 
of the Tonene : a - oe 


ee Sak ` al 
ae 


uaaa Tevar v. Zamindar of: Urkad : I. L. R, 41`M. 109. 

-- There is no special reason’ why the period antecedent to the 
suit-should be taken ‘to ‘be’ the period contemplated by the clause. 
The commutation does not take effect:from the commencement of 
the suit but only from such date as: the collector may fix. -In 
these circumstances; we think the reasonable period to take is the 





1. (1826) 4 B & O. 281. 9 130. B. N. 8. 196, 
3. D. R. 6 Q. B. 628 £. (1777) Cowp: 667. 
5. (1888) D.R 21 Q. B.D. 202, - 
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' period . antecedent: to the - determination of:the question. and-we 
also think that the years must be the tenancy years and not the years 
according to this or that system of.reckoning. As regards the cesses 
we don’t think that, the mere fact that there was an agreement rela- 
ting. to-the cesses should egalige their levy ag held in 22 W. R.712 
but the proposition as stated in this judgment may not be open to 
exception. , Where: there has been a compromise, that is to såy a 
compromise of doubtful claims, it should not be open to either party 
to question the oe or propriet y of the-amount'’ w rent fixed. 


a 
ee 


Chidambaranatha ena mbuta v, Nallasivà. Mudaliar : I, li 
R. 41 M. 124. a l i a 


A suit is a suit for possession whether the possession is 
claimed for the plaintiff or for some one else provided the person 
in possession is not to be continued in possession so that we 
think the: proper article applicable’ to'a suit by -a disciple to 
recover possession for the mutt from the alienee of the Matadhipathi 
is Art. 184 or 144 as their Lordships-hold in this case. ' The 
former article‘is géneral and applies tọ all suits to recover posses- 
sion by whomsoever brought and the starting point :of limitation 
is the date’of alienation. ‘The latter article however presents some 
difficulty.. The third column makes: limitation start fromthe tite 
when the :possession, of the. defendant becomes’ adverse .to the 
plaintiff. But seeing-that “plaintiff ” includes a. person - from 
whom plaintiff derives his- title to sue..pace. Mahamaiya: Debi 
v. Haridas Haldar 1, the defaulting: trustee’: himself- can: sue 
to recover the land from: the alienee -when the alieriation“is 
bad, there is no difficulty in- holding. :the possession. advérsé: to 
plaintiff.’ Even otherwise; why is not -the possession ‘of "the 
alienee adverse to the beneficiary from the date of the aliena- 
tion? The legal position of mutt property stated one way is 
property of the institution, the institution being regarded as 
corporation ; looked at from another point of view it’ is property 
dedicated to the ‘religious use of the community. The institu- 
tjon or. deity is only an abstraction. As suggested in Bhupathi 
N ath. Smrithithirtha v. Ram Lal Maitra 2, the deity or the 
institution is, but a compendious expression of the idea of dedication 
for-religious purposes for the benefit- of the community. We do 
not think that thew is the slightest distinction’ in “principle 


=a GE oes oS a 
1. (1915) I. L., R. 42 Oal.-455. Oe: 1. (1909) 1, L. R. 87 Cal. 128. 
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between the beneficiary’s right to interfere to protect the estate in 
the case of a mutt and that of a temple. The beneficiaries may 
be a larger body in the latter case than in the former and the 
Matadhipathy’s power of disposition may be greater than that of a 
temple trustee. But neither of these circumstances can affect 
the beneficiaries’ right of suit. Even-the somewhat discredited 
theory of Corporation Sole does not preclude the notion of 
trust and in fact Vidyapurna’s case 1 recognises the right of the 
disciples to have the vacancy in the office filled up through court. 
Mr. Justice Sheshagiri Aiyar has, we think, very clearly shown 
that the recognition hitherto accorded to the beneficiaries’ right is 
quite in keeping with the principles adopted in the Trust Act and 
the English decisions relating to trusts. 


e 


ai 


Yullappa v. Bheema Rao: I. L. R. 41 M. 156. (F. B.) 

All the learned Judges in this case are agreed that mere know- 
ledge on the part of the trespasser that his act is likely to annoy 
the possessor is not sufficient to convert the trespass into a crimi- 
nal trespass but Mr. Justice Ayling would hold that if the 
trespasser .knew for ‘certainty that his act would cause annoyance: 
his act would be criminal trespass. But in the instances given by 
his Lordship where the alternative intent suggested by the 
party i Is too- trivial to be attributed bo any reasonable person, 
the Court may well infer an intent to annoy. As .pointed out by 
the other learned J udges there may be two intents with reference 
to the same act but if it is clear that the intent or object (to para- 
phrase the term as used in the Penal Code) is ‘not annoyance, we 
donot see how the knowledge of the practical certainty of annoyance 
can ccnvert the knowlecge into intent. 





. Lingayya v. Chinnaramaya: I. L. R. 41 M..169. (F. B}. 

We doubt if sufficient attention has been paid in this case to the 
language of 8. 46 of the Provincial Insolvency Act. That section 
does not say that an appeal shall be filed within 90 days of the order 
but merely says that the period of limitation shall be 90 days. The 
terminus ab quo is not stated. We should think in those circum- 
stances there is nothing in S. 29 of the Limitation Act to preclude 
the application of the rules as to computation given in it. Those 
i. (19.9) I L. R. 27 Mad. 435. 
N 17 l 
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rules do not aftect the period of limitation for the ‘simple’ reason. 


that ‘the period of limitation prescribed in S. 46 is not a period 
from a particular date but a period of 90 days, the method of com- 
putation not stated, It will be found that under S. 12 ‘of the 
Madras Forest Act on which 34 M. 505 is a decision limitation is 


expressly made to run from the date of the judgment appealed. 


against, We do not mean we are satisfied with the view taken 
that these rules as to computation affect the periods of limitation 


prescribed in the Act. The rules as to computation are assumed ' 


by the Limitation Act not to affect the period of limitation. The 
language of Ss. 6 and 29 seems cléarly to indicate that these rules 
are intended to have wider application than the Limitation Act. 


al 


The interpretation accepted in the two Full Bench cases. would ` 


seem to have the effect of practically confinmg them to the 
Limitation Act.- In the Forest: Act cases, for instance, all the 
stringency disappears when the appeal is from the District Court 
to the High Court. 


b 





Kunhi Moidin v. Chamu Nair: I. L. R. 41 M. 182. 


` It is time that this anachronism of a Workman’s Breach of 
Contract Act is altogether ` removed from the statute’ book. It 
enforces specific performance of personal contracts with, unlike in 
‘the case of the ordinary civil’ courts, the sanction of rigorous ime 
prisonment. ‘The Act should receive, we think, a very strict 
construction and all attempts to put a liberal construction upon the 
‘act are to be regretted. We are glad the majority: take a restricted 
„view, though that view runs counter to come early cases which 
‘seem to assume that the person undertaking to supply ` coolies or 
to superintend them is a workman. As their Lordships point out, 
workman can only mean a man who contributes in the or Jinar: y 
parlance, physical, not. intellectual labour. 


' (End. of Vol, 84, N.I. 0} © 
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Chief Justice and ; ooa ; 

~ §, A. No. 1912 of 1916. 
_ Sadasiva Iyer, J. 
l Hindu Law—Joint Family—Will by father of ancestral properties 
in favour of his undivided son, nephew and others—-Subsequent parti- 
tion—If revokes wili— Will, how far operative— Hindu Wills Act, 
Ss. 2 and 83—Succession Act, S. 57—Principles underlying applicable - 
to Mofussil Hindu Wills. ~ 

Where, in a joint family consisting of a father, a son, and 
brother’s son, the father makes a will of ‘all the joint family properties 
_ equally in favour of his undivided son, nephew and his daughter’ s son, 
and subsequently effects a division of all the family properties and 
takes a tth share and dies. possessed of his Zth share and divided - 
from his sori and nephew. 

Held, reversing the Judgment of the Court below : That ‘the 
will ig not invalid by reason of the father being joint at the time 
of its execution, that it is not revoked by the subsequent partition, 
and that it is valid and operative as regards the +th ~share. 

Held, further, that. the principle underlying S..57 of the Succes- 
sion Act, and incorporated in the Hindu Wills Act, by Ss. 2.and 3 of 
‘the Hindu Wills Act, ought to be applied to Hindu Wills executed i in 
the Mofussil also. 

30 M. 369 (F. B.) followed. 
. C. Rama Rao for P. Narayana Murthy for the Appellant. 
V. Ramesam for the Respondent. 


——— eee 


Oldfield and ) ° 
Sadasiva Iyer, Jd. j _ C. R. P. No. 78 of 1917. i 

1918, January 7. 

Limitation Act, art. 182 (5)—Hxecution of decree by aaeh 
decree-holder—Application for adjournment to pr ‘oduce a copy of order 
of attachment—Stepin-ard. 

An application for execution of a decree by an aihe decree- 

holder was presented on 11—9—1916. It was found that the last 
application for execution was presented by him on 9—9— 1913, that; 
it was returned by the Court for production of the order of attachment 
of the decree sought fo be executed, that on 14—2—1914 the execut-_ 
ing decree-holder applied for a month's adjournment to enable him to 
produce a copy of the order and that on hig default in producing the 
same the execution petition was eventually dismissed, Held, that the 
application dated 14—2—1914 praying for an adjournment was & 
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§tep-in-aid of execution and was effective to save ‘the present appli - 
cation from the bar of limitation. ' > 
I. L RB. 38 M. 695 ; 32 M. L. J. 621 followed. 
S. Panchapagesa Sastri for Petitioner. ` 
K. §. Jayarama Iyer for Respondent. 


Chief Justice and . | ee . ie. 
Sadasivaiyar, J. ' °C. 0. C. A. No. 7 of 1917. ` 
1918, January 8. | S a are A 
“Decrée—Suit to set aside—Maintainability—Decree ‘obtained by 
suppression of facts and by use of perjured evidence—Effect. 
In this case their Lordships referred to the Full Bench the 
question whether a suit would lie to set aside a judgment on the 
ground that it was obtained by the supprogston of facts and by the use 

of perjured evidence. | oe im 
K. S. Ganapati Aiyar for Appellant. > ` > oe 
` K. Venkataraghavachariar for Respondent. a 8 
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Spencer, J.. be rn ee ee 
C. R. P. No. 1393 and 1394 of 1916. 
1918, January’8. +): 

Arbitration—Award— Joint alon of ar bitrators,: necessity jor— 
Award signed by two out of three arbitrator s—Application to set aside 
— Limitation Act, art. 158, ia ta aa P. Code, Sch. I, 
para. 15. , 

Even in &_ case an ‘the Sortie: to a reference to arbitration 
agree to be bound by the award of the majority of the arbitrators, the 
presence of all the arbitrators at all the meetings including the last 
when the final act of arbitration-is:done is essential to tha validity of 
the award and an award given and signed by two out-of three . arbitra- 
tors without consulting the third is invalid and therefore liable to be 
set aside. yk Bee ee l 

I. LORT A. 523; 0. L-R. 12 M. 118; 25 C: Lede 396 
Referred to. = 

An application to thé court to set aside an ‘award on the ground 
that only two: out of the three arbitrators had taken part in the final 
deliberations that preceded the award, -is not governed by art. 158 of 
the Limitation Act which governs only applications setting out any of 
the‘ grounds specified in para. 15 of Sch; IT of the O. P. Code, 24 
M. L. J. 483 followed. 

T, Ramachandra Rao for Petitioner. : * ee ese 

V; Ramadas for Respondent. - 3 pak 
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Bakewell and | 
Phillips, JJ. 
1918, January 8. 
Indian Paper Currency Aot, (II of 1910) S. 26, proviso—Hundi 
payable to bearer on demand—Void—-Provision -for payment of 
enter est— Representation that drawer had funds with his banker— 
Estoppel. 
In a suit to recover money age on’a hundi dtawn on a banker 
which was dishonoured, the terms of the instrument were as follows:— 
No. 3. wv. Rs. 8,500. 
21—5—14, ~ ... Or. Karaikudi P. L. S. M. 
Dr.—C. T. N. Firm Rs. 3,500. This sum of Rs. 3,500 only with 
current interest from to-day to bearer S. Q. M. M. A. Karruppan 
Chetty at Rangoon to pay on-demand, take endorsement and debit it 
to our account. 


‘8. A. No. 456 of 1917. 


(Sd.) C. T. N. NARAYANAN CHETTY. 

It was-found as a fact that the drawer had no funds with the 
banker on whom the hundi was drawn. 

Held that the hundi contravened the provisions of S. 26 of the- 
Paper Currency Act and was therefore void, but that the drawing of 
the hundi itself coupled with the other evidence in the case might — 
amount to a representation that the banker on whom the hundi wag 
drawn had funds of the drawer enough to meet the hundi and that 
the dzawer might be estopped from denying the truth of that repre- 
sentation. l i 

I. L. R. 40 M. 585 relied on. E 

The Hon. T. Rangachariar for Appellant. 

K. Krishnaswami Iyengar for Respondent. i 
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-= Wallis, O.J. and } 
Napier, JJ. S. A. Nos. 1740 and 2592 of 1914. 

1918, January 9. : 

Evidence Act, Ss. 68, 71— Mortgage —Execution— Proof— 
Attesting witness called but execution proved by other evidence— 
Sufficiency— sub-mortgage— Original morigagee taking separate 
mortgages of same items for mortgage debi—Effect on rights of sub- 
mortgagee— Right of sub-morigagee.. to bring to sale interest of his 
mortgagor. 

5. 68 of the Evidence Act is satisfied by calling one of the 
attesting witnesses named in the mortgage—lIts execution may, under 
Ð. 71, be proved by evidence other than that of the attesting witness. 


Where A, a mortgagee of certain items of property from B, their 
owner, effected a sub-mortgage in respect of them to C and 


subsequently took two separate mortgages from B. ea 


ch b 
eer eing in 


4 


e ` 
` 


` p i ee Ld 
respect of some of the' said items, instead_of the original mortgage as 


security for the- mortgage debt, held that the transaction had not 
the effect of discharging the original mortgage and destroying the 
| security of the sub- mortgagee and that the latter was therefore ealiuled 
-to bring to sale the interest of his mortgagor.. 
T. R. famachandrayar, T. R. -Krishnaswame hd and N. A. l 
Krishnaiyar for Appellant. - 
K. N. Aiĝa - Aiyar for Respondents. 
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Oldfield and 


-a 


Sadasiva Iyer, JJ. -- L. P. A. No. 73 of 1917. 


. 1918, January 15. 

Madras Local Boards Act, S. 78—Suit by landholder to recover 
‘one-half of road-cess paid by him, from the ryot—Nature of the ryot’s _ 
obligation to pay road cess— Statutory baciya Act, Art. 
120. > 

The obligation to pay road-cess by the ryot is a statutory liability 
under S.- 73 of the Madras Local Boards Act, and S. 76 of the Act 
which says that the tenant is bound to-pay rent to the landlord, does 
not apply to such payment. - 

The period of limitation for a suit by a landholder to recover one- 
half of road-cess from the ryot is that prescribed by the residuary j 
Art. 120. : 

D. A: T TR Iyer and R. Krishnamachariar for 


Appellant. 
Respondent nob represented. 


—— 


Wallis, C.J. ) 7a T l 

_and Spencer, J. ©. M. P. No. 1053 of 1917. 

1918, January 15. j ; 

Privy Council— Appeal to— Withdrawal. of—Application to be 
made to Privy Council. 

Under Rule 32 of the Judicial Committee Rules, 1908, if an 
appellant to the Privy. Council who has ‘not lodged his petition of 
appeal, desires to withdraw his appeal, he has to make the application 
before the Privy Council and the High Court is not competent to 
| entertain the same. e 
C. A. Seshagiri Sastri for Petitioner. 

T. E. Ramachandra Iyer for Respondent. 
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Bakewell and | 
Phillips, Jd. 

1918, January 17. 

Benami transaction— Deed of sale—Suit to recover possession by 

. real owner—Limitation.Act—Artiole applicable—Art. 91 or 144. 





S. A. No. 802 of 1915. 


~ 


~ 


5 


A sale-deed was executed by the plaintiff in favour of the first 
defendant in 1895. The plaintiff alleged that the sale was a sham 
transaction and benami for the plaintiff and that she continued in pos- 
session till 1902, when she was dispossessed: The present suit is for 
possession against the benamidar the first defendant and those claiming 
under him. The defence was that the plaintiff could not recover without 
suing to set aside the sale-deed, and that the suit was barred under 
Art. 91 of the Limitation Act. 


Held that the plaintiff need not sue to set aside the sale-deed, if 
it was intended to be inoperative, and that the period of limitation 


was 12 years under Art. 144. 


35 Calcutta 551 (P. C.) followed. 
T. Rangaramanujachariar for Appellant. : 


T. V. Muthukrishna Iyer, S. Ramaswami Iyer and A. Swaminatha 
Iyer for Respondents. 


eee 


Phillips, JJ. S, A. No. 1757 of 1916. , 


£918, January 21. 


Bakewell and 
Dancing-girl—Property of —Succession to—Law applicable. 


The law applicable to the succession to the property of a dancing 
girl is the analogy of the law regulating the devolution of the 
stridhanam property of a Hindu female. 


M. Subbaraya Aiyar for A. Krishnaswami Aiyar for Appellant. 


0. V. Anantakrishnacyar (P. V. Paramesvaraiyar with him) for 
Respondent. 


Bakewell and ` \ 
Phillips, JJ. \ S. A. No. 639 of 1915. 
1918, January 22. | . . 


at 


Madras Estates Land Act,8. 6—Applicability—Land in question . 
admittedly once pannat and alleged to have been afterwards converted 
into ryott ; 

S, 6 of the Estates Land Act is inapplicable to a case in which the 
land in question is admitted to have once been pannai land and it is 
contended that it was afterwards converted into ryoti land. 


T. Rangacharior and Venkata Varadacharvar for Appellants. 


T, R. Ramachandratyar and A. Swaminathaiyar for Respondents. 


ddasivaiyar, J. 

1918, Ji anuary 22, *: 

Madras Estates Land Act;-§. 46 (1)—Applicability—Jurisdiction. 
of Revenue Court—Appellant under S. 46 (1) not admitted to be a non= 
‘occupancy ryot—Order of Revenue Court conferring per manent right 
‘of occupancy on him—Suit in Civil Court by landlord for declaration 
of invalidity of order and for declaration of defendant's status— Main- - 
tainability. =o 


_ Chief Justice and 
8 As No. 1904 of 1916. 


Where, on an application filed under S, 46 cl. (1) of the Madras - 
Estates Land Act by a person claiming to be a non-occupancy ryot of 
certain land, the Revenue Court conferred upon kim a. permanent right 
of occupancy overruling the contention of the landlord that the 
applicant was a trespasser and not. non-occupancy ryot atall, held 
that a suit by the landlord for a declaration that tho alleged tenant 
was only a trespasser and that the Revenue Court had no jurisdiction 


to take action under S. 46 (1) of the Madras Estates land Act wag 
maintainable in the Civil Court. : 


The Revenue Court has jurisdiction: to take action under 8. 46 
(1) only ‘in cages where the applicant is admitted to be a non- 
occupancy ryot. - i a 

PV. Parameswara Iyar for C.V. Anantakrishna Iyer for 
Appellant, 


L. A. Govindaraghava Iyar and K. N. Kumaraswami Iyer for 
- Respondent.’ 


~- 


~ ł 


Abdur Rahim and |} > 
Oldfield, JJ. l A. S. No. 164 of 1916. 


1918, January 29. 

Landlord and tenani—Denial of landlord’s title by tenant holding 

under permanent lease —Forfeitwre—Overt Act if neosessary before. a 
suit for ejectment is instituted. 

A denial of the landlord’s title by a tenant holding under a per- 
manent lease created before the Transfer of Property Act works a forfei- 
ture of the tenancy and no overt act other than the institution of a 
suit for ejectment is necessary if the landlord seeks to avail himself 


of the forfeiture. 
V. C. Seshachariar for Appellant. 
T, F. Ramachandra Iyer for Respondent. 





Spencer, J. A. S. No. 184 of 1917. 
1918, January 29. 

Vendor and Purchaser—V endor's suit for damages for.breach of 
contract by purchaser—Measure of damages — Vendor's right to interest 
- on purchase-money . l 

In a suit by a vendor of immoveable property against his vendee 
for the recovery of damages caused by the non-payment by the vendee 
of the purchase-money on the due date, held that the proper measure 
of damages was the difference’ between the contract price and the 
market-value on the date of the breach. 

Held further that the vendor was not entitled to compensation by 
way of interest on the purchdse-money. 

(1917) 2 Ch. 405 folld.. a 

K. y. Krishnaswami Aiyar (K. Balasubramaniya Aiyar with 
him) for A. Krishnaswami Aiyar for Appellant. 


C. V. Anantakrishna Aiyer (P. V. Parameswara Aiyar with him) 


Chief Justice and | 


for Respondent. 





Ayling and Seshagiri \ 
Aiyar, Jd. A. S. No. 377 of 1916. 
1918, January 29. | i 

Land Improvement Loans Act (XIX of 1883)—S. 7 cl. (e)— 
Scope and Hffect—Property subject to encumbrances —Sale of, for loan 
due advanced thereon—Sale if free of encumbrances— Revenue Recovery 
Act, 'S. 42—Effect—Sale of lands other than that in respect of which 
arrears due-—Sale free of encumbrances—Statute—Interpretation— 

Proviso to section how far guide to ats construction, 


N R C—3 


a 


=- 


8 


S. 7 cl. (e) of the Land S EES Loans Act relates not 
merely to the procedure prescribed by the Revenue Recovery Act but 
incorporates the substantive provisions of the said Act including S. 42. 


Held, therefore, that a sale under the Land Improvement Loans 
Act of the land for the improvement of which the loan was. adv anced 
would be free of all incumbrances. 


"T M. 434; 25 M. 672 ;. 96 M. 230 ; 38 M. 356 dista. 

Though the proviso to a Seetion cannot be used to extend the 
scope of the section, if can be looked at for constr uing the section if 
it ig ambiguous. = 

(1897) A. O. 647 ref: to. 

A sale under the Revenue Recovery Act of lands other than the 
lands in respect of which the revenue is due will also be free of 
Incumbrances. 2 gh’ eS 

_ 34M 493 Approved. ~ 

C. V. Anantakrishnaiyer and Po V:  Parameswaraiyar for 
Appellants. 

Government Pleader for spomini: 


~ 


/ 


` 
a eee 


` Oldfield and i | 
Sadasiva Iyer, FJ. L. P. A. Nos. 157 and 158 of 1916. 


1918, January 30. 


Civil Procedure Codé, - O. 23 R, 1 (2) (a) (b)—Leave to withdraw 
with liberty to bring fresh suit— Other suficient grounds ” if ejusdem 
generis with “ formal defect "— Court having aCe “to entertain i 
sutt, if can give leave to withdraw — Revision. 


On an objection taken by the defendant to the jurisdiction of the 
Court, it was found that the plaintiff had grossly undervalued thé 
claim so as to bring it within the cognizance of the Munsif’s Court. 
Thereupon the plaintiff, with a view to bring the suit within the 
pecuniary jurisdiction of the District Munsif applied for leave to 

‘withdraw the suit in respect of certain items with liberty to bring a 
fresh suit in respect of the same -and the Court granted leave and 
ordered an amendnent of the plaint accordingly. Held, that the Court 
-below acted with material irregularity, if not without jurisdiction, and 
the order of tne Court below was unsustainable oe 


Per Sadasiva Iyer, J :—The words “ other siinctat aon" j 


in O. 23 R. 1 (2) cl. (b) of the C. P. Code are not ejusdem generis 
with the “ formal defect” in cl. (a). 27 M. L. J. 480 Referred to. 


g` Ze 
It is only in cases where a Court has jurisdiction to entertain a 
suit: as laid, that it can grant leave to withdraw a portion. of: -the 
claim. with liberty to bring a fresh suit. i 
G. S. Ramachandra Iyer, for Appellant. ` 
T.. V. Muthukrishna Iyer for Respondent. 





Oldfield and | 2 . 
Sadasiva Aiyar, JJ. _ «O. M. A. No. 285 of 1917. 
1918, January 30. j 
Contract—Appropriation—Right of creditor—Right may be exer- 
cised at any stage. j . 


Where after decree in a suit for sale upon a mortgage the mort- 
gagor sold a portion of the mortgaged properties for payment of the 
mortgage debt without expressly appropriating it to principal or 
interest, held an appropriation of the amount by the creditor towards 
interest in an execution petition by him for recovery of the balance 
was valid and binding on the mortgagor. 

B. Narasimha Rao for Appellant. 

P. Somasundaram for Respondent, 





Sadasiva Aiyar, JJ. 
1918, January 30. 


Morigage—Sub-morigage — Suit for sale by mortgagee against 
morigagor and sub-mortgagee—Decree for sale and payment to sub- 
mortgagee and then to mortgagee— Sub-mortgagee’ s right to execute 
decree, . ` 7 . Í 

Where, in a suit for sale upon a mortgage instituted by the mort- 
gagee against his mortgagor and a sub-mortgagee of the same properties 
a decree was passed directing the sale of the properties and the © 
payment of the sale-proceeds first towards the amount due to the 
sub-mortgagee and of the balance, if any, to the plaintiff, held that the 
sub-mortgagee though a defendant, could apply to execute the decree 
quite as much as the mortgagee himself. 

36 M. 82, followed. Š 

S. Muthia Mudaliar for Appellant. ` _ | 

K. Bhashyam Aiyangar, (N. Kunjitapadam Aiyar with him) 
for Respondent. 


Oldfield and l : 
C. M. S. A. No. 87 of 1917, 


iiad 


í 


———— ae 


Krishnan, J. A. S. No. 193 of 1916. >. 


1918, January 30. | 


Hindu Law— Widow—Compromise by—Validity— Landlord and 
tenani—Landlord a Hindu widow—Bona fide dispute as to existence of ` 


Chief Justice and l 


10 
_ oecupancy rights—Compromise ‘by widow -recognising such rights— 
Binding nature of, on reverstone? s--Reversioner's suit io set aside decree 
based on compromise——Maintainability—Evidence Aci, S. 116— 
Landlord and tenant—Estoppel—Muchilka by tenant admi tting non- 
occupanoy nature of tenancy y Effect. 5 ~oa, , 

_ Where there is a bona fide dispute as to whether the tenants of 
certain lands have occupancy rights in them or not, held “a compro- 
mise by the widow, who has succeeded to the lands as heir, of her 
husband, the landlord, recognising occupancy xights in the tenants 

-ie valid and the. reversionary heirs of the deceased landlord have no 

cause of action to sue to set aside the decree based on such compro- 

mise. © ee oi la nS 

' ` Àn admission by.a tenant in a muchilika that he is bound to give 

up his holding at the end of the term does not estop him in a suit in 

ejectment from ‘contesting the correctness of the terms of the muchi-~ 
lika and setting up occupancy rights in the lands. = 
‘A. Swaminatha “Aiyar for T. V. Muthukrishna Aiyar for Appellant. 

. Bo Narasimha Rao and Ramadoss for Respondents. 


Seshagiri Aiyar, JJ. 
1918, January -30. . 
- . Hindu Law—Partition Release by.a co-parcener of his share whe- 
ther effects severance-—Réenunciation by a co-parcener for no consider- 
ation, void— Sale by a co-parcener of his share whether the co-parcener 
is severed from the joint family: | 
‘Release by one of the co-parceners of his share to the other 
members of the family severs the co-parcenary so far as the releasing 
member is concerned. It does. not disturb ‘the status with regard to 
the other ‘members of the family. . 


S. A.-No. 1459 of 1915. 


~ 


Ayling and. } 


` “Renunciation of-a co-parcener of his share without accepting any 
consideration, is void. - Alienation by the co-parcener of his interest 
in the joint- family properties does not disturb the status of the 
family ; and the alienee still continues a member ‘of the joint family. 
Alienation by a co-parcener ‘of ‘his share is not an expression of unila- 
oral intention to separate by which the joint family’ will be severed. ` 

- B. Sitarama Rao, for the Appellant. : i : ‘ m 

'K, Y. Adiga for the Respondent. . oe oe 
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` Bakewell and ) : 
Krishnan, JJ. | - . S. A. No. 1712 of 1916. 
1918, February 4. | oa 3 
3 Equitable morigage—Letter reciting iransaction— Registration if 
necessary. =~ l l 
Where certain persons who created an equitable mortgage by 
deposit of title-deeds, wrote a letter to the mortgagee, as follows :— 
" Equitable mortgage cxeéuted on 20-11-1909 by A. B. in favour of 
G. C. is as follows: As we have borrowed of you this day Rs. 600 
under a promissory note, we have deposited the registered documents 
which form the title-deeds for our self-acquired properties,...----. „aS 
equitable mortgage for the amount due under ‘the aforesaid promissory 
note.” Held that the letter did not create a charge in itself but only 
evidenced a completed priov charge and was therefore admissible in, 
evidence without registration. - . 
S. Rangaswami Iyengar for Appellant. 
R. Kuppusami Iyer and T. M. Ramasami Iyer for Respondents: ° 


Lad ' 
3 


pre 


Oldfield and l 
- Sadasiva Aiyar, JJ. C. M. A. No. 327 of,1916. - 
1918, February 5. ) 

Provincial Insolvency Act, Ss. 46 and 47—Appeal—Memorandum 
of objections, right to present—Memorandum of objections, if can be 
heard when appeal has been dismissed as presented out of time. 

Their Lordships referred the following questions to a Full Bench. 

1. Whether a memorandum of objections can be presented in an 
appeal preferred under S. 46- of the Provincial Insolvency Act. 

9. Whether.a..memorandum of objections can be heard when 
the. appeal itself has been dismissed as barred by limitation. ) 

E, Srinivasa Iyengar and K. Bhashyam Iyengar for Appellants. 

Hon'ble T. Rangachariar, B. Sitarama Row and A. Krishnaswami 
Tyer for Respondents. - 


eal 
0 


Sadasiva Iyer, JJ. L. P. A. Nos. 156 of -1917. 
1918, February 6. l 

Madras Estates Land Act, S. 8 (1), (2), and Exception—Aoquisi- 
tion of entire Kudivuram interest by owner of a fractional share.of the 
Melwaram in an Inam Village—Suit for rent-—Forwm— Civil or 
Revenue Court. go E 

Where the owner of a fractional -share of the Melwaram in an 
Inam village who had subsequently acquired the entire occupancy 
right in the village, brought a suit for rent from a person to whom he 


NRO-4 : 


Oldfield and . } l 
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al 


had let the land, held that the suit was cognizable only bythe 
Revenue Court. 7 = a 
K. V. Besha Iyengar for K.N. Aiya Iyer for Appellant. 


N. Chandrasekhara Iyer for Respondent. Je £ 


`“ boty 





Krishnan, JJ. 

1918, February 5. : 

- Civil Procedure Code, S. 73—Rateable distribution" Same Judg- 
ment-dabtor "° — Assets brought into Court in execution of decree against 
several judgment-debtors—Rival deoree~holder holding decree against 
one of the judgment-débtors—Fund available for distribution—Ege- 
cution application, pendency of, at the time when assets brought into 
Court—Dismissal of application and restor tion, before order for dis- 
tribution is made— Effect of. 


Plaintiff obtained a decree against defendants 3 and 4, members 
of a joint Hindu family of which the third defendant was manager 
and in execution of his decres brought to sale their properties. The 
purchaser deposited the money in Court, The first defendant who. 
had obtained a decree against the 3rd defendant only, had applied for 
execution at the time when the assets were brought in... Subséquently 
the execution application of the first defendant was: ¿dismissed for 
default-of prosecution but again restored before the „distribution of 


Bakewell-and ' 7 
S. A. No. 1428 of 1916. 


~ assets. The Courts below held that the first -defendant having 


obtained a decree against the 3rd defendant who was the manager 
was entitled to rateable distribution of the whole of the assets held by 
the Court. Held that. the first defendant was entitled to rateable 
distribution only of the 3rd défendant’s half share of the assets in 
Court since the third defendant was the only-pétson who could be 
said to be the “ judgment-debtor ” of the first defendant within the 


' theaning of S. 73 of the Civil Procedure Code. Held, further, that the 


a 


intermediate dismissal and restoration of the execution application of 
the first defendant did not affect his right to rateable distribution. 

K. R. Guruswami Iyer for Appellant. 

T. M. Krishnaswami Iyer for Respondent. 





Ayling and Seshagiri | 


Aiyar, JJ.. ‘ | A. S. No.’ 78 of 1917, 
1918, February 5. / 


Specific Relief Aot, S. 42—Hindu Law—Widaw of deceased co- 
parcener, setting upa will giving her authority to adopt—Suit for 
declaration that will is invalid and not genuine. us 

Where the widow of a deceased co-parcener set-up a will of her 
husband under which he purported to give her authority to adopt-.and 
the surviving co-parcener sued for a declaration that the will was-nob ` 


` 


‘N 


13 
genuine, held that the suit’ was maintainable. The setting up of a 
false will by the widow containing an authority to adopt cast a- 
cloud on the title of the surviving co-parcener and he was entitled to 
have it removed by suing for a declaration that the will- was false. 
I. L. R. 38 M. 1162 Relied on. n 
. P. Narayanamurthi for Appellant. 
B. Narasimha Row and C. Rama Row for Respondents, 





Spencer, J. A. S. 238 of 1916. = 
1918, February 5. 


C. P. Code, S. 66—Properties T in Court auction by ` 


Wallis, C. J. and P ae o7 -3 


Manager df a Hindu Joint family i or partner of a firm with family or 


partnership funds in his own ameu by other members for parti- 
tion, tf barred by S. 66. ; 

Where’the manager of a Joint ean family ‘or a partner sts 
firm purchases properties in Court sale in hisown name with the joint. 


` family or partnership’ funds, a suit for partition of that property by 


the other members of the family or eee is not barred by S. 66 
of the Civil Proéedure Code. 

37 All.»545 (P. C.) followed. 7 

R. Srinivasa Iyengar for Appellant. 

K. R. Rangaswami Iyengar and C. Veeraragava ae for Res- | 
pondents. . e" 


Oldfield, and ' 
Sadasiva Aiyar, Jd. | L.-P -A, No. 120 of 1917. 
1918, February 5 
Letters Patent-—Appedl under-—Maintainability —Civil Procedure 
Code O. 41 R: 11—Appeal agatnst order of remand in case posted 
under;—Rejection by Judge of R igh Court —Appeal.. 7 
An appeal lies under the Letters Patent against order of a 
Judge of the High Court dismissing an appeal against an: order of 
remand passed in 4 case under O. 41 R. 11, Civil Procedure Code. 
P. R. Ganapati Aiyar for T. V. Venkatarama Aiyar, (T. R. Vai- 
diyanatha Aiyar with him) for Appellant. 
S. Ramaswami Aiyar for T. V. Muthukrishna ee ise ae 
pondent. 





~ 


i . 
Šo ace ect 


Irwan IF 5. A. No. 178 of 1917. 


- 1918, February 6. 
~ Limitation Act, Art. 49 and 145— Suit for recovery of bledga 
ae ee and ae tear applicable--Art. 49 or 146, 


Bakewell and” F 


+ 


` 
~ 
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A suit to recover property pledged is. governed by Art. 145 = 
not Art. 49, though there has been a demand and ponies, t 

33 M, 56'followed. : 
~ K. S. Aravamutha ‘Iyengar -for Hon'ble B.. N. pare for the 
Appellants. ee 

K. V. Venkatasubramania Iyer for B: Narasimha Rao for‘ Res- 
pondents. cna. 


Abdur Rahim and | p z 
Napier, JJ. : = §. A. No. 1800 of 1916. > . | 
1918, February 6. j OOE y 
Roman Catholic. Church—Right of entry On special occasions as 


ete Bee 


' marriage: ete.—Custom of levyiny a small fee. before . are : 
. reasonable:and not opposed to public policy. 


Where the plaintiff brought a suit for a, dbdaradion that he was 
entitled to enter a certain Roman Catholic Chureh.on all occasions and 
for damages for obstruction . by the defendants, who had the key of 


‘the Church and who refused him admission when -he sought to enter 


the Church with a large party on the occasion of- ‘his daughter’s 
marriage, unless he paid.a small fee and- it wab proved. that it was 
customary to levy such fee on special occasions and that such collec- 
tions were utilised for the up-keep of the Church 

Held, that the custom was a reasonable one-and Het ‘opposed to 


_ public policy. . 


M. D. Devadoss for Appellant, 7 eee 
N. Rajagopalachari for Respondents. - 





~- r a — v. a 


Chief Justice and | ; l er S 
“ Spencer, d. ne ki A. No. 25 of 1912. 
1918, February 14. 
Forewgn Judgment—Suit on— Fucis showing absence of juris- 
diction in foreign Court—Fact that defendant had not submitted to tt- 
—Jurisdiction—Allegation and proof of —Onus. 

Ina suit on à foreign judgment . the defendant must allege and 
prove facts which show that the foreign court: had no jurisdiction over 
- the case in which the judgment sued on was “pronounced. One of such 
facts is that the defendant bad not submitted to the jurisdiction of the 
foreign Court. It is nob for the plainsiff to allege and prove such 
facts, 

A, Krishnaswami Aiyar. and A. Venkatarayaliah’ for Appelt 

‘C. V. Vonkatachariar for meavOnseDi: 


t 
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. Oldfield and L. P. A. S. Nos. 133 and 134 of 1917 


erga oa and O. R. P. No. 587 of 1917. 


Guardian and Wards Act, S. 41, Gls. 2 (c) and 3— Death of minor 
—Order directing guardian to deliver property to one of several olaim- 
ants, if without jurisdiction. 

Where on the death of a minor, the Court directed the guardian 
of the minor’s property to deliver the property to one of several claim- 
ants, and it was contended that the order was passed without jurisdic- 
tion; as the Guardian and Wards Act made no provision for guardianship 
ceasing on the death of the minor. Held, that the Dt. Judge had 
jurisdiction to pass such an’ order. 

Per Sadasiva Iyer, J.—S. 41 Cl. 2 (c) which says that guardian- 
ship comes to an end by the ward ceasing to bea minor may be 
extended to cover the present case, for by death a person ceases to be 
a minor. 


S. Muthiah Mudaliar and T. V. Gopalaswami Mudaliar for . 


Appellants and Petitioner. 
T. Narasimha Iyengar for Respondent. 





~ 
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‘ Oldfield and. - 
Sadasiva Atyar, JJ. = S. A. No. 127 of 1917. 
1918, February 14. 3 

Hindu Law—Joint family—ZJunior member mortgages whole 
family property—Loan raised lent to a stranger -with whom the junior 
member enters intoa trading partnership—Suit by family to recover 
such money — Whether affirmation of mortgage by family. 

A junior member of a Hindu joint family mortgaged the whole 
family property, and lent the money so raised as his share of the 
capital to a stranger with whom he entered into a trading partnership. 
Subsequently all the co-parceners sued the stranger to recover the 
money, .and the suit was compromised and satisfaction recorded. Now 
in a suit by the mortgagee, it was’ contended that the suit and the 
subsequent compromise and satisfaction of claim. constituted an 
affirmatioa of the mortgage by the family and that it was not open. to 
a person to approbate and reprobate the same transaction. - 

Held, that the aforesaid: acts did not constitute an’ affirmation of 
the mortgage by the family, and that the whole family property was. 
not liable on the mortgage. 

C. S. Venkatachariar, for- Appellant. 


P. Chenchiah, for T. poonasels for Respondents. 
N R 0—5 
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Bakewell and -) 
Krishnan; JJ. — } S. A. No. 227 of 1917. 
1918, February 16. | 


Provincial Insolvency Act, S. 47—~-Applicadility—Sale by. Offi- 


_ cial Reviever—Purchaser’s application to be put in possession — 


Jurisdiction of District Court—Order dispossessing party in possession 
— Suit by him for declaration of invalidity of order and for injunction 
restraining purchaser from enforcing same—Maintainability. 

“A purchaser of an insolvent’s property ata sale by the Official 
Receiver has no right to apply to the District Court to be put in 
possession of the property under S. 47 of the Provincial Insolvency 
Act and. any order made by the District Court under ‘hat Section 
dispossessing a party in possession is void and a suit lies at the 
instance of the latter for a declaration that the said order is void and 
for an injunction restraining the purchaser from enforcing the order. 

B. Narasimha Rao and D. Appa Rao for Appellants. 
O. Rama kao for P. Narayanamurti for Respondents. 


Phillips, J. L Crl. R. C. 564 of 1917. 
1918, February 15. l 


Abkari Aoi, S. 55, cl. (a)—Efect—Intosicating drug—Possession 
of, when illegal—Distinction between Government ganja and non- 
Government ganga. 

S. 55, cl. (a) of the Akbari Act renders illegal the possession of an 


- intoxicating drug only where it exceeds the quantity specified in the 


Rules framed by Government under.the Act and draws no distinction 
between Government ganja and non-Government ganja. ği 

B. Narasimha -Rao for Petitioner. 

P. E. Narayanaswami Aiyar for Public Prosecutor. 


Bakewell and | 





Krishnan, Jd. S. A. No. 1561 of 1916. 
1918, February 16, ae 


Civil Procedure Code, O. 21 R. 63, O. 38 R. 8— Attachment 
before gudgment-order on claim petition, whether governed by the 
provisions of Order 21 Rule 63. = 

In this case their Lordships referred to the Full Bench the.ques- 
tion whether the orders on claim petitions in cases of attachment 
before judgment are governed by the provisions of O 21 R. 63. 

C. V. Anantakrishna Aiyar for the Appellant. - 

C. Rama Bao for P. Narayanamurthi for the Respondent. 


Cr. R. C. No. 632 of 1917. 


Phillips J. 
1918, February 15. 


-” 


Practice—Criminal revision by complainants. 
y 
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On a criminal revision preferred by the complainant against an 
order of an Appellate Magistrate quashing the conviction and sentence 
of the Ist court and ordering the re-trial of the accused, héld the rule | 
that the High Court will not entertain a revision petition against an 
order of acquittal at the instance of‘a private party extends also to 
cases of the kind in question. 

Dr. S. Swaminadhan for the complainant-petitioner. 

T, M. Krishnaswamy Aiyar, for the Accused. 


Oldfield and 





Sadasiva diyar, JJ. 
1918, February 18. . 
Provincial Insolvency Act, S. 16 (6) 36 fraudulent alienation by 
insolvent—Avoidance of —Period of 2 years in S. 36 dates the date of the 
petition in the insolvency and not from the date of the order of adjudica- 
ELON, ; nS 
The two years period mentioned in S. 36 of the Provincial Ingol- 
veney Act is to be calculated from the date of the presentation of the 
petition in insolvency, by reading S. 36 with S. 16 (6) of the Act. 
42 C. p. 289.2 P. L. J. p. 235, doubted. 
K. S. Ganesa Atyar for Appellants. l 
T. M. Krishnaswamy Aiyar, K. V. Sesha Atiyangar for 8S. §. 
Ramachandra Aiyar for Respondents. l 


C. M. A. No. 271 of 1917. 





- 


Abdur Rakim and l ° 
Napier. JJ. S. A. No. 390 of 1917. 
1918, February 19, 4 

Hindu law-—Suit for partition by minor co-parcener—Disoretion 
of Court to decree pariition—Benefit of minor—Marriage by father of 
second wife, while mother of minor is alive— Likelihood of diminution 
of share by birth of ohildren to seoond wife— Whether sufficient grounds 
fer decreeing partition. | 

Where the maternal grand-father of a minor brought a suit 
for a partition against the minor’s father on the ground that the father 
had married a second wife, held, (1) the matter is one of discretion 
vested in the courts to decree a minov’s suit for’ partition or not and 

that that discretion must be exercised in favour of partition only when 
obvious benefit from the minor is made out. 

(2) It is always the general presumption that the continuance of 
the joint family is beneficial to the minor co-parceners ; 

(3) possible future births in the family and the’consequent decrease 
of the minor’s share are not considerations to be entertained in the 
exercise of the discretion. i ' 

Case law of the question reviewed. 

31 Bom. 373, (P.0.) and 8 M. H. C. R. 94 followed. 

L. A. Govindaraghava Iyer and T. V. Muthukrishna Iyer, for 
Appellants. 


T. M. Krishnaswami Iyer and V. Ganapathi Iyer, for A. Krishna- 
s wamt. Iyer, for Respondent. ; 


wat 


- 


- 


Krishnan, JJ. A. No. 180 of 1917. 5 


1918, February 20. 

Limitation Aot, Art. 10—Sale of property subjact to an othr 
imorigage—~Direction to vendee to pay off othi—Pre-empiton—Limita- 
teon—Starting point. 

Where a person owning property subject to an othi mortgage 
sold the same to a stranger directing him to pay off the othi out of 
the purchase-money reserved with him for the purpose and the othidar 
brought a suit for pre-emption, held that the ease fell within the latter 
pertion of the third column of Art. 10 of the Limitation Act and that 
limitation began to run from the date of the registration of the sale >, 
deed. p - _- 

LL. R.9 A. 934 followed. 

G. S. Ramachandra Iyer for Appellant. 

K. P. Lakshman Rao for Respondent. E 


Phillips and | 





Ayling, Coutts Trotter and) ma 
Seshagiri Iyer, JJ. - A. S. No. 848 of 1916. > 
1918, February 20. | "Te eat E 

Partnership —Acknowledgment of liability— Express poner if 
neoessary—Limitation Aot, Ss. 19 and 21 (2). 

Even in the absence of direct evidence that a partner has aioe 
ised another partner to make acknowledgments or payments saying 
limitation on his behalf, such authority can be inferred from -other 
circumstances such as the nature and the usual course of business and 
the position ‘of the other partners in the business. oe. 

I. L. R. 32 M. 421; I, L. R. 35 M. 142 Overruled. 

V. Ramadoss, for Appellant. 

T, Ramachandra Rao, for Respondent. 


Ayling, Coutts Trotter, | ~- ** Full Bench. 





and Seshagiri Azyar, Jd. ‘ALS. No. 84 of 1910; 
1918, February 20. 


Hindu Law—Guardianship—M anager of a joint au are to 
appoint by will a guardian of the properties of minor a s somt 
family property—All members minors. : 

The father or manager of a joint Hindu family consisting of him- 
self and minor co-parceners has no , power to appoint by will a puar i 
dian for the properties of the minor coparceners. 


K. Srinivasa Aiyangar, C. Krishnamachariar, R. . Brinivasa 
Aiyangar for the Appellants. l Boa 

. T. R. Ramachandra Aiyar, with. 5.. T: Srinivasagopalachariar, T. - 
Rangachariar, N. M. Malim Saheb, T. R. Krishnaswamy. Aiyar,.G. 8.- 
Ramachandra Aiyar and V. Narasimha Aiyangar, for the L i ` 


ar 
rere 


~ 





19 ` 


Oldfield and ! . 


Sadasiva Aiyar, JJ. L. P. A. No. 156 of ae lt, sig 


1 me February 6. 


Madras Estates Land Aot, S. a E len T 
quisition of Kudivaram interest by ‘some of the Inamdars only— Effect. 

The exception to S. 8 of the Estates Land Act applies only to a 
case in which all the inamdars acquire the kudivaram interest in the 
‘land. Where only some of the Inamdars acquired the kudivaram 
interest in. the land, held that the land did not cease to be part of an 
Estate. i - 

K. V. Seshayyangar ee A. Narayanaswami Aiyar for K. N. Aiya 
Aiyar for Appellant. 

N. Chandrasekhara Aiyar (B. C. Seshachala Aiyar with him for 
A. Krishnaswami Aiyar for Respondent. - 





: Oldfield and ] . 
Sadasiva Aiyar, JJ. C. M. A. No. 327 of 1916.7 
1918 February 5. J 


Provincial Insolvency Act—Appeal under—Memo. of objections in 
—Maintainability—Appeal dismissed as being out of ie ica 
Praotice. ~ 

In this case their Lordships referred to the Full Bench the ques- 
tions. 

Whether in an appeal under the Provincial E ER Ach, a 
memorandum of objections can be preferred at all; and 

Whether when such an appeal is dismissed as having been filed 
_out of time, the respondent is entitled to have his memo. of objections 
heard. 

K. Srinivasa Sonnii and K. Du for Appellant. 
-A. Krishnaswami Aiyar, A. Venkatarayaliah and K. S, Penka: 
dhana: for Respondent. 


Ayling and | 


- 
= 


~! 


Seige E « 


Seshagiri Atyar, JJ. A. S. No. 78 of 1917. 


1918 February 5. 


Sp. R. Aot, S. 42—Hindu Dana Mdi Authority to adopi— 
Fabrication—Suit by reversioner for declaration that authors 48 not 
genusne—Maintainability. 

A reversioner can sue for a dadea oa: thata an aii to alon 
_ put forward by a Hindu widow is not genuine. 
35 M. 592 not followed. 


P. Somasundaram and E. Ramamurti for Appellant. 


* B. Narasimha Rao and C..Rama. Rao for Respondent. 
N RC—6§ ; 


o 


20 


Aiyar, JJ. 
1918, February 20. 

Registration Act, S. 77 —Suit PEE A E E of 
witnesses examined before Registering Oficer—Relevancy-—Conseni of — 
parties— Effect. 

In a suit under S. 77 of the Registration Act, depositions of 
witnesses examined before the Registering Officer in prior ‘proceedings 
for the registration of the document in question are not relevant evi- 
dence except in cases falling under S. 33 of the Evidence Act. And the 
fact that the parties to the suit consent to treat such depositions as 
relevant evidence will not make them relevant. 

38 M. 160 not followed. 

K. V. Venkatasubbramaniya Aja for Dr. S. Kedma for 
Appellant. 

T, Y. Muthekrishna Iyar- and N. Huthuswams Aiyar for Res- 
pondent. 


Ayling and Seshagiri 


Ayling and Seshagiri 
A. S. No. 149 of 1917. 





- Aiyar, JJ 
1918, February 41, 

Reformation—Law of, if oan be availed of by Crown—Land 
Encroaohment Act III of 1905—Applicabslity—Ocoupation begun 
before but continued after Act—Back penal assessment—Levy of— 
Legality. l — 

The law of reformation which prevails against accretion as laid 
down in Lopus’s Case (13 M. I. A. 464) cannot be availed of by the 
Crown. 

30. L. J. 316 foll. : 

The Land Encroachment Act III of 1905 applies to occupations 
which began before but continued after the passing of the Act. 

Back penal assessment can be levied- under the Act (Land En 
eroachment Act.) 

Per Ayling, J.~-Back pensal--assessment can be levied according 
bo the actual period of occupation both before and after the passing 
of the Act. 

Per Seshagiri Atyar, J— Such assessment can be levied only for 
the period of occupation after the Act. 

‘The Hon. The Advocate-General (K. Raja Atyar with him) for 
Appellant. 

Acting Government Pleader, (K. S. Krishnaswami Aiyangar with 
him for Respondent. : 


Phillips and 1 
Krishnan, JJ. S. A. No. 1615 of 1917. 
1918, February 21. . 5 


Award—Effeet—If and when operates as conveyance, 


A. S. No. 148 of 1916. 





——— 4 


aooo 


An award directing a'lease of immoveable property to be given 
by A to B does not of itself confer on B the interest of a lessee in 
such property. 


L. A. Govindaraghavaiyar and K. N. Kumaraswami Atyar for , 


Appellant. -, 
S. T, Srinivasagopalachariar for Respondent. 


Bakewell, J. | 


1918, February 21, l 

Vizagapatam Agency Rules, Rr. 40, 21, 81—Petstion to review 

the Agent’s decision in appeal—Power to stay exesutson of Agent's 

order—Agent’s Court whether subject to the Appellate Jurssdiotion of 
the High Court—Government of India Act, S. 107. = 

The High Court is-not a Court -having an Appellate Jurisdiction 

within the meaning of S. 107 of the Government of India Act, over 


O. M.-P. No. 182 of 1918.. ~ 


the Agent’s Court. Rule 20 of the Agency rules does not confer — 


Appellate Jurisdiction on the High Court. . 
Í 23 Mad. p. 329 foll. - l - pi 


The High Court has no power to stay execution of the: Agent's 


order pending a petition to review the Agent’s desision under R. 20. 
‘iP. Narayanamurti for the Petitioner. l 
T, R. Venkatarama Sasiri for the Respondent. 





Krishnan, Jd. S. A, No. 279 of 1917. 


Phillips and l | 
1918, February 22. 


pi 


Decree—Satisfaction of out of couri— Payment not certified to court 


execution application by decree-holder dismissed for defauli—second 
‘execution petition also dismissed—Suit by judgment-debtor for 
` damages or recovery of money paid towards decree—Cause of actson, 
if any—Limitation Aot, Art. 118. l ° 
A decree passed.in the year 1907 was satisfied out of court, but 
payment was not certified to Court. The’ decree-holder put in an 
execution petition in 1910, and it was dismissed for default.. A second 
execution application in-1913 was also dismissed. The present suit was 
brought in 1914 by the judgment-debtor for damages or for recovery 
_of money paid by him towards the decree. It was contended that no 


action lay, in as such as no loss has been incurred by the plaintiff on - 
- gecount or the execution petitions and that even if an action lay, it ` 


was barred under -Art. 62 of the Limitation Act. - 

Held that the presentation of the execution petitions was a breach 
of the implied promise to certify satisfaction of the decree and that a 
suit in damages lay for such breach also, that it was a continuing 
breach and that the application in 1913 gave a fresh starting point for 
limitation, the article applicable being Art. 115. `- F 

K. R. Rangasami Iyengar for Appellant. 

T, L. Venkatarama Iyer for" Respondents. 


- 


~ 


~ 


eg . 
. 
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Krishnan, JJ | 
1918, February 22. No.'61 of 1917. 


Malabar Tenant's Improvements Act, Sec. 8—land ‘leased for 
ogooonut plantation— building erected for carrying on fish oil press— 
whether improvement. 

Where, on land leased for cocoanut plantation, the tenant erected 
a building for carryinglon a fish-oil press. 

Held that the fish oil press was not consistent with the character 
of the holding and that a building erected for such purpose was not 
an improvement, for which the landlord was liable to pay Semen: 
tion, 

K. P. M. Menon for Appellant. a 

‘Hon. T. Richmond for Respondent. - 


Philips and- > | `” S. A. No. 831 of 1917 and O. M. A. 





Wallis C. J. z 
and Spencer J. - O. S. A. No. 63 of 1916: 
1918, February 22, 

Railways Aot, S. 77, — Delivery of goods by Palia Company to 
person entitled to delivery without calling baok railway receipts 
—reoeipts subsequently pledged to plaintifi—Discovery by plaintiff 
after more than six months that goods had been delivered—Suit against — 
company for: recovery of value of goods, if lies—Railw ay a how 
far documents of title to goods. 

“A Railway company delivered. goods to the person eiititlea to take . 
delivery without calling back the railway receipts. The receipts were 
subsequently pledged by such person to the plaintiff. More than six 
' months after delivery, the plaintiff learned that the goods had 
already been delivered to his pledgor. In asuit by him against the 
Railway Company for the recovery of the va lue of the goods. 

Held that the suit was barred by Sec. 77 of the Railways Act. 

A Railway receipt like a bill of lading isa document of title to 
goods only till delivery is made to persons entitled to take delivery. 

The note in the receipt which says that the goods will not be 
delivered unless the receipt be produced, is only for the protection of 
the Railway. It does not hold out a right to the Mercantile world as 
against the Railway to sue for logs that may be caused by not ee 
back the receipts, when delivering the goods. 

D. Chamier and R. N. Iyengar instructed by Grant and Greatorex 
for Appellant. 

V. V. Srinivsa Iyengar and T; G. Raghavachari-for Respondent. 





z 


E Bakewell, J. l ta. * Se 
,1918, February 25. C. R. P. Nos. 280, 281 & 282 of 1917.. 


Provincial Small Cause Courts Act, Soh. II, Art. 11—Applica- 
bility—Malabar tarwad—Suit against Karnavan of tawazhi by senior 
members of its sub-tawaghis for their share of income of tarwad pro- 
perties under family karar—Small Cause Court—Jurisdiction. 

A suit by the senior members of the sub-tawazhis of a tawazhi 
against the karnavan of the tawazhi for their share of the income of 
the immoveable properties of the tarwad in virtue of a family karar 
falls under Art. 11, Sch. IT of the Provincial Small Cause Courts and 
is not cognizable by a Small Cause Court, 

13 M. L J. 499 followed. 

_ K. P. M. Menon for Petitioner. 

P. S. Narayanaswami Avyar ane E. Ramaswami Aiyar sor Res- 

pondente 


Oldfield and | 





Sadasiva Aiyar, JJ. S. A. No. 318 of 1917. 
1918, February 26. l 

Deed—Construction—Hindu Law—Partition deed—Rights under 
—Deed between father, his 3 sons and widow of predeceased son allot- 
ting properties to each with absolute rights—Estate taken by widow— 
Family divided in status even during lifetime of deceased son—Lffeot. 

Where by a partition-deed to which a Hindu father, his 3 song 
and the widow of another predeceased son were parties, properties were 
allotted to each of them with absolute rights of gift, sale, etc., and it 
was provided that in case any of the parties to the deed alienated the 
properties allotted to him or her the others should not question the 
alienation claiming to be heirs or reversioners or in any other right 
accruing to them after the date of the deed: held, notwithstanding 
the finding that the family had become divided in status even during 
the lifetime of the predeceased son, that his widow took the properties 
allotted to her with absolute rights. 

P. Narayanamurti for Appellant. 


B. Narasimha Rao for Respondents. 
A 


Krishnan, dI. S. A. No. 497 of 1917. 


‘1918, February 26. 
Award—Validity—Oljeation to— Sustainability in appeal against 


decision on merits—Agreement to abide by decision of majority of arbi~ — 
trators—Award signed by majority only—V alidity— Minority dissent- 
-ing but not signing award of nay nor submitting separate award 
| mn Bf ect. 

NR c—7 


Phillips and l 


24 


Where a Court set aside an award of arbitrators and decided on 
the merits, the Court of appeal can, on appeal from the final decree, 
enquire into the propriety or otherwise of the order setting aside the 
award. f ' : ; 

81 M. 345 followed. 

Where in a case in which the parties to a reference agreed to 
abide by the decision of the majority of the arbitrators appointed, held, 
- that an award passed by the majority and signed and submitted by 
them to the Court was valid notwithstanding that, though the minority 
- who did not agree, did not gign ‘the said award or submit a separate 


— 


` 


one, l 
V. S. Govindachariar and V. S. Kallabhiran Aiyangar for: 


Appellant. l 
K. V. Venkatasubramani Iyer for Dr. S. Swaminathan for 


Respondents. 





Phillips and l 
Krishnan; JJ. apo e S, A. No. 92 & 117 of 1917. 


1918, February 26. 

-Jurisdiotion— Suit for general average against vessel and con- 
signees of goods—Civil Courts—Foreign Court — Submission to 
jurisdiotion—Pleading to jurisdiction and to meriis— Effect. | 

A suit for general average against a Native Coasting Vessel and 
the consignees of goods saved on account of the jettison of plaintiff’s 
goods in the High-seas when the ship was in danger is maintainable 
at the place of destination and is within the jurisdiction of the ordinary 
Civil Courts. 

Held, that where in a suit instituted in a Foreign Court against a 
non-resident foreigner, the latter pleaded to the merits in addition to his 
pleading to the jurisdiction of the Court, held that-he should be deem- 
ed to have submitted to its jurisdiction. 

A. Sundaram, T. R. Ramachandratyar, T. R. Krishnaswami 
Aiyar and N. 4. Krishnaiyar for Appellants. - l 

Hon. T. Richmond for Respondents. - os 


= 


A 


A rd 
E A and - i j E a 
Krishnan, JJ: S; A. No. 480 of 1917. 
1918, February 26. ) 


ar 


C. P. Code—Sch. IT S. 16—Award of P E covering matters 
not in dispute—decree embodying as`much of the award as related to 
matters: in dispute—appeal from, if lies. soo 

A dispute about certain lands was referred to arbitration, after 
institution of suit. The award included - also lands not in dispute. 
The Dt. Munsif passed a decree embodying so much of the award as 
related to the lands in dispute. On appeal the Lower Court held that 
no appoal lay. In second appeal it was contended that the award was 
not soverable and that the Lower Court ought to have gone into the 
quostion Whether or not the” award was severable bofore ‘dismissing 
-the appeal on the preliminary ground that no appeal lay. 

Held, that S.-16 of Seh. IT of the Civil Procedure Code barred an 
appeal from such decree. - i 

Te M, Krishnasami Iyer and P. N. Appusamt Iyer for a 

R. Kuppusame Tyer and V. Pattabhirama Iyer for Respondent. 





~ 


Sadasiva Iyer, Jd. 
1918, February 27. i : 
Civil Procedure Code, Ss. 94, 96 and 104 (g) _ Attachment before 
judgment, applied for on suficient grownds—Cancellation of, on hear- 
ing opposite party—Right to compensation— Order ein compensa- 
> tion, Appealability of. 

Where on the application of a plaintiff an attachment before ` 
judgment was ordered and attachment was effected but subsequently 
on hearing the defendant the Court cancelled the attachment, the 
defendant is still entitled to compensation under. §,.95 of the C. P. 
Code. It is not necessary that the attachment should have continued 
throughou the suit, in order to entitle the defendant to compensation. 
“An order refusing compensation is appealable under S. 104 : (8) of the 
C. P. Code. 

I. L R. 39 M. 907 Relied on. 


T. Eroman Unni for O. V. Ananthakrishna’ Iyer for Àppellant. 
T. B. Venkatarama Sastri for Respondent. 


Phillips oni. ~ | 


Oldfield and 
C. M. A. No. 161 of 1917. 


Se ee 


Krishnan, Jd. 
- 1918, February 28. 
` Hindu Law—Widow—- Conversion to Mahomedanisin and re 
marriage thereafter— Forfeiture of right to properties inherited from 
Hindu husbani—Hindu Widows’ monensale Act (XV of 1856) — 


5. A. No. 484 of 1917. 


-_ 


Effect of. 
NBC 


3 


7 


26 


© 

Their Lordships referred to a Full Bench the question whether 
a Hindu widow in possession of her husband’s estate who becomes a 
convert to Islam and then marries a Matomedan, loses her right to 
the properties inherited by her from her Hindu husband. 

35 A. 466, 5 C. 775, 19 C. 289, 23 M. L. T. 81 Referred ‘to. 

M. O: Parthasarathy Iyengar for Appellant. 

T. V. Subba Row for Respondent. 

at 


Bakewell, JJ. C. M. A. No. 328 of 1917. 


1918, March 5. 

C. P’ Code—Or. 21 R. 72—Exécution sale—Applecation for 
setting aside, on ground of absence of leave to bid—Parties—Decree~ 
holder if a necessary’ pariy. i 

The decree-holder is a necessary party to a proceeding to set 
aside a sale under Or. 21 R. 72 of the Code and an application putin 
without making him a party is not maintainable. 

A Swaminatha Iyer for Appollant. 

G. V. Ananthakrishnatyar and P.S. EP T Aan for 
Respondent. 


Oldfield and ~ | 





Krishnan, JJ. S, A. No. 605 of 1917. 

1918, Mareh 3. - 

Contract Act, S. 30—Scope of—Wager—Deposit to cover amount 
of— Suit for recovery of—~Maintainability— Deposit with stranger 
Deposit with contracting pariy Appvopeano of amount of deposit to 
differences— Efect. 

A porson who deposits money with a view to cover the amount 
of a wager can recover the amount before if ig appropriated as much 
in a case where the deposit is made with®one of the contracting parties 
as in a ofso where itis made with a stranger. Such appropriation 
need not be expressed: Where the deposit is made with ono of the 
contracting parties it is enough if, after the event, ho asserts his right 
to set off the amount deposited as against the differences. 


Per Phillips, J.—Quere whether S. 30 of the Contract Act ig 
not wide enough to cover a suit for the recovery of the deposit from 
the shareholder or from one of the- contracting parties apart from any 
question of appropriation. : 

A. Krishnaswami diyar (K. C. Cala tas taana with him) 


E j 
Phillips and | 


for Appellant. 
P. Narayanamurti (E. Kamanna with him) for Re®pondents, ` 


bd 
“Ir 


Phillips and ) : 
Krishnan, JI~ i , 8. A. No, 843 of 1917. 
1918, March 6. f l - 


C. P. Code, S. 102—Second Appeal—Suit of small cause nature 


— Suit for iree-tax in respect of pre-settlement Inam—Clarm based on ' 


prescription or on contract. 

A suit for the recovery of trée-tax. claimed in respect of a pre- 
settlement Inam is, whether the claim is based on prescription or on 
contract, a suit of a small cause nature within S. 102 of the Code of 


Civil Procedure and whore the amount claimed is less than Rs. 500, 


no second appeal lies in such a suit. 
K. Raja Atyar, for Appellant. ~ 
P. Narayanamurit, for Respondent. 


Phillips and } 


Le nial 


Krishnan, JJ. S A. No. 603 of 1917. 

`1918, March 6. 

Limitation Act, Art. 53 ~Suit for price of paddy delivered— Price 
to be jiwed subsequent to delivery according to agreement—Credit 
implied till fixing of price —Limitation. i 

Whero paddy was sold and delivered to the purchaser, and tho 
price was agreed to be fixed at a subsequent date. - 

Held, that a suit for the recovery of the price was governed by 
Art. 53 of the Limitation Actas credit was to be Papu till the 
fixing of the price. 

C. V. Ananthakrishna Iyer for Appellant. 

K. Bhashyam Iyengar and T. M. Ramaswamy Iyer for A, Krish- 
naswamt Iyer for Respondents. 


~ 


~ 


Phillips and ` | 





Krishnan, JJ. 8.'A, No. 898 of 1917. 
1918, March 7. 

Specific Relief Act, 8. 39—Suit to cancel a ne E 
ation-— Starting point. 

In a suit to cancel a mortgage-deed on the ground of undue 
influence, limitation runs from the dato. of registration, for till 
registration tho executant cannot havo a reasonable appr ehension, 
that it will be enforced against him. 

M. D. Devadoss for Appellant. 


M. B. Doraisami Iyengar for Respondent. 


pee 





Ayling und | : 
Seshagiri Atyar, JJ. ALS. No. 408 of 1918. 
1918, March T. f 
Hindu Law—Widow—Alienation of part of estate for purchase 
of other properties — Purchase of other properties—- Reversioner impeach- 
ing validity of widow's alienation—Right to claim alienated and 


_ 


` 


a, 
- 
to 


á 28 | 
purchased properlies—Purchase with income of husband’s  estate— 
Part of purchased property owned by husband—Accretion—Presump- 


tion—F amily— Settlement—Validity— Test—Inquiry.- into belief “of 
party as to validity of opponent's claim— Reversioner—Authority to 


widow to. alienate—Gift of -part_ of estate to reversioner himself— 


Validity. 

Where a Hindu widow sells part of the estate of her husband 
with a view to purchase other properties and’ does purchase them 
with the sale proceeds, it is not open to the reversioner: in casohe 
impeaches the validity of tbe alienation by tho widow, to claim both 


‘the alienated and the purchased properties. He must elect to recover 


either and is entitled: to-recover either. 
In a case in-which a Hindu widow purchases with the i income of 
her husband’s estate one half of an item’ of property, the other half of 


‘ which belonged to her husband, the presumption is that the moiety 


purchased ‘is-an accretion to the estate. 

Where in acase in which tho presumptive reversioner conferred 
a power of alienation on a Hindu widow with regard to her busband’s 
properties in her possession and the widow made a gift of some of:the 
properties to the reversioner himself, held the transaction could not 


-bò supported on any theory of a surrender and a regrant. _ 
In judging of the validity of a family. settlement, if is-competent _ 


to the Court to go into the question whether or not some of the 
parties tó the settlement believed in the honesty of the claim of their 


opponents. eo => 
Abdur Rahim and ee 
`- Napier, JJ. f i S. A. No. 128 of 1917.-_ , 
1918, March 8. 


Ty ansfer of Property Act, 8. 180—Accounts settled Been debtor 
and oreditor—Sum found due directed to ‘be collected. from debtor’s - 
debtor and debited—Direction if valid assignment of debt. 

On accounts finally settled between a debtor and ereditor-a sum of 
rupees-six hundred and odd was found due. This sum was entered in 
the debit and the whole debt was thus cleared off. Against the debit 
entry was written “By way of direction to collect Rs. 600 and odd 
froni 5.” (a débfor: of the debtor.) This: final settloment of accounts 
was signed by the debtor. The-question was - ‘whether the. direction 
constituted- -a valid assignment of the-debt. It was contended that it~ 


was not as there were no words of transfer and, that it was“ a Mere" 


order for collection. - ; = Z 


. Held, that there was the intention to transfer the debt to the. i 
‘ereditor and that it was a valid assignment, =° >” inate 


we 


T. R. Krishnasami Iyer, for Appellant. : 
4 F. Gopalaswami Mudaliar, for. Respondent. ae 


- 
wa, ` - t 
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wa - 


—' The Chief Justice, re a 

- Sadasiva Iyer and! : Full Bench. _ 
Spencer, JJ. 4 S. A. No. 1177 of 1916. ; 
- 1918; March 4. J ` 


Malabar Law—Karar—Karnavan — if de jure Karnavan and \ 


‘removeable by court in a suit by junior members. 


Under a Karar to which all the members of the Tarwad were 
parties, the Karnavan relinquished his rights of managership, and 


the next senior member was appointed as the Karnavan. Ina suit ` 


“by the junior members to remove the Karnavan- for’ “misconduct, 


` 


held that the Karnavan appointed bý the Karar was the dè Jure 
Karnavan and could be removed,by court, 


x 


0. V. Ananthakrishna Atyar for Appellant. 


T, R. Ramachandra Aiyar and A. Sivarama Menon for Respon- 
dent. - = 


a“ 


-~ ~ 


Ayling, Oldfield, l ; 
Sadasiva Azyar, i e 
Coutts Trotter and A. S. No.-317 of 1916. 

_ Seshagiri Aiyar, JJ.. i 

-1918, March 8. 

Hindu Law—Widow—Alienation—Suit for declaration of in- 
validity— Suit by remote rever sioner—Limitation— Starting poini— 
Bes judicata—Decision in suit by one reversioner—Efeot on others. 

A suif by a reversionér instituted within 6 years of the date of 
his birth but more than 12 years after the date of an alienation by the 
widow of the last male owner for a declaration of its invalidity is 
barred in a case in which the ‘presumptive reversioner at the date of 
the alienation failed to institute such a suit within ‘the period allowed 
therefor. The cause-of action for such a suit is the same for all” rever- 
sioners, presumptive and remote, born and unborn, and it acer ues on 
the date‘of,the alienation in question. - 

Semble, the decision in a suit brought by one veversioner ig a bar 
to a fresh suit for the same relief brought by another. 

V. Ramadoss for Appellants: -°  - . a - 

P. Narayanamurti for Respondents. i ; 


ee 


Sadasiva Aiyar, JJ. 
1918, March 8. 


‘ Malabar Compensation. for Tenants’ ’ Improvements Act, S.6— 
Redemption suit—Decree in—Nature of — Proceedings subsequent to 


Oldfield and TE ae 
f “OM. S. A, No. 99 of 1917. _ 


N R C—9 ` = A 


At 
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| decrec— Nature of—Order in--Appeal—Civil Procedure’ Code, O. 34— 


Provisions of—Applicability to deorees under Malabar Compensation 
for Tenants’ Improvements Act. 
Under S. 6 of the Malabar Compensation for Tenants’ Improve- 
ments Act I of 1900 the only decree that can be passed in a guit for 
redemption is a decree in ejectment as therein provided. All proceed- 
ings subsequent to such decree are proceedings in execution and a 
miscellaneous appeal lies from any order after such decree varying or 
refusing to vary the amount due for improvements under cl. (3). 


The special procedure prescribed by S. 6 has not been abrogated -, z 


by O. 34 of the Code of Civil Procedure as such a procedure is saved 


` by S. 4 thereof. l 


T. Eroman Unni for Appellant. 
P, V, Parameswaraiyar for Respondent. 


a d 


a 


Sadasiva Iyer, JJ. 
7918, March 8. 


Civil Procedure Code, O. 21, R. 98 —Bar of suit for vecovery of 
purchase money. £ : 

It is not‘open to an auction purchaser, when he finds that the 
judgment-debtor had no saleable interest in the property sold, to 
institute a suit for recovery of the purchase money. The only remedy 
is by an application under O. 21, R.-93, C; P. Code. 

M. S: Vaithinatha Iyer, for Appellant. 

J. F. Venkatarama Iyer, for Respondent.. 

[Cf 40 M. 1009 ; 23 M. L, J. 487 ; 35 B 29, 31.] - 


Oldfield and i 
O. M. 5. A, 51 of 1917. 


e ee 


Spencer, J. 

1918, March 13. l ; ir : 

Indian Contract Act, S. 118—Sale of goods of certain .denomi- 
nation— Warranty that goods are merchantable, if implied in the 
Contract—English and Indian law—Inspection of outer cover— 
Damage of goods inside, if discoverable. 

The defendant agreed to sell yarn known as * Hanuman black- 
yarn’ in the market to the Plaintiff. The plaintiff took delivery of 
the bales at the defendant’s godown in Madras and immediately sent 
them by Railway to Caleutia. On unpacking at Calcutta, it was 
found that the yarn in some of the bales had been eaten up by white 
ants. In a suit for damages by the plaintiff, is was contended that 


Tha Chief Justice and so 
O. S. A. No. 61 of 1917. 


A 


31 


according to 8: 118 of the Indian Contract Act, when goods going by 
a certain name in the market were sold, there was only an implied 
warranty that the goods were of that ‘denomination, and there was 
not the further warranty that they were of a merchantable quality, as 
was the casein English Law. It was further contended that the 
plaintiff, had an opportunity _ to inspect, as the bales were delivered to 
him af Madras, and that reasonable diligence on his part could have 
discovered the damage.. 

Held, that the warranty that goods were ‘in a saleable condition 
was implied in a contract of sale of goods by' denomination, that there 
was no difference between the English and Indian law on the point, 
S. 14 of the English Sale of Goods Act being only more explicit; 
Josling v. Kingsford [18 C. B. N. 8.447] Gardiner v. Gray [4 
Camphell 144] and Jones v. Just [L. R. 3 Q. B. 197] followed. 

Further held that the inspection of the outer cover could: not 
have revealed the damage sustained by the goods.inside. 

M. D. Devadoss for Appellant. 

V. V. Srinivasa Iyengar for Respondent. 


aE _— eee 


Naper- TI. 9. A. No. 672 of 1917. 


1918, March 13. 

Civil Procedure Code O. 21, R. 58 (proviso), R. 63--Order 
refusing to investigate a claim petition—Whether a suit under O. 21, 
R. 68 is necessary—Limitation Act, Art. 11. 

In this case their Lordships referred to the Full Bench the 
question ‘‘ whether where a court purports to make an order under the 
proviso to O. 21, R. 58 (2) that. is to say an order refusing to investi- `- 
gate a claim petition such an d comes within the operation of O. 21, 
R. 63.” 

P. Rajagopala Aiyangar. for Appellant. 


Å. Krishnaswami Aiyar for Respondent. 


Sadasiva Atyar, and 


e ee > N is 


Sadasiva Aiyar, JJ. S. A. No. 422 of 1917.. 


1918, Mareh 18. 

A, Band C were jointly entitled to a particular debt, C became an 
insolvent and the Official Receiver sold the right, title and interest of C 
in favour of D. D purehased itin the belief that he was entitled to the 
whole debt ; and subsequently collected the debt from the debtor, A 
brings ‘a suit for a share of his debt against D and tries to maintain the 
action in the ground that he received the money to the use of A. 


Oldfield and | 


yep 
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Held, the.suit was not maintainable on that footing. Observations 
on the nature and scope of an action for money had and‘ received. 


‘M.D. Devadoss for the Appellant. 
‘ACK rishnaswami Aiyar for Respondent: 


k: (a e 4 ` s 
7 + ee eee 


The Chief J Malice. 


Sadasiva Atyar and g ; ee 
Spencer, Jd. ` 5. A. No. 1465 òf 1916. 2s consi 


1918, March 138. } : 
' Madras Act- II of 1864, :S. 59—Sale of- ‘Minors: property ‘for 


arrears— Whether. applies—Regulation 10 of 1831,- S. 2—Ryotware 


Estates—Whether they come under S. 2 of the Regulation. | 
; Regulation X of 1831 applies to all estates of minors of which the 
Court of Wards,can assume management, irrespective of the ene 
of the estate: 

The word estate in 8.2 of Regulation 10 of 1831 incladest also 
ryotwari estates. 

S. 59 of Madras Act a of 1864 ve not apply to Revenue Sales © 
which are illegal as contravening S. 2 of Regulation | X of 1831 which ` 
prohibits the sale of estates of minors inherited by them for arrears of 


revenue accruing during their minority. ae = 
The fact’ that the patta for a minor's properties was “wrongly issued 


‘in the name of an adult does not affect the rignt, of the minor ‘under 


Regulation, X of 1831, 

aK. Venkatrama Sastri and S. Punchapagesa Sastri for Appel- 

lant. n 
S. Muthia Mudaliar for Aaspondank 


Sadasiva, Aiyar and i iE a w r i : N l 
i o. 2768 o 


Napier, Jd. ey 
>? 1918, February 13. | 
Praotice—Madras High Court, Rules of the Appellate Side, Rules 74 
and 105—Printing deposit — Whether necessary, at the time of filing ¢ a 
Civil Revision Petition. 
In cases of Civil Revision petitions, an initial deposit ce printing: 
_ charges is necessary under the rules. . , ' 
P. M. Srinivasa Aiyangar and N. V ee Pillai „for Peti- 
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Wallis, C. J. ' } 
: 7" and Spencer, J. 
1918, March 13. 
Guardian and Wards Act, Ss. 89 “ii 40—Appointment oft re 
mentary guardian for the properties of minor. son, such property 
being ancesiral property— Removal of guardi an—Proper remedy. 


. Where a Hindu testator purports to appoint a testamentary guar- 
dian forthe properties of his undivided minor sons and the properties 
are found to be the ancestral properties of the family, the appointment 
of the guardian is invalid. The proper remedy for the removal’of such 
guardian is by suit and? not ‘by proceedings under" the’ ‘Guardian and 
Wards Act. 
ca’ F. V. Srinivasa Iyengar for Appellants.’ - 
cx ` V: Visvanatha Sastri for Respondents. 


es E o 


°Q. S A. No. 32 of 1917. a 


4. at 
-_ - oe 


cay Wallis, O, J: ea © ae 
_ Sadasiva. Aiyar and | i (Full Bench.) 
Spencer, JJ. | S. A. No. 1288 of 1916, 
1918, March 13. ; 


~ 


“Malabar E dak Preemption A A Sale. 3 
‘An ottidar has no right of pre-emption in respect of . an ‘involun- 
tary sale of the property in execution of a decree or otherwise, 


C. FV. ARONA RESTA Iyer and KE. P, A Eei Iyer for 
Appellants. 


C. Madhavan Naar for Respondent. 


EEE 
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Krishnan, JJ. 
1918, March 14. 


Malabar Law—Stanom—-K anom by Stani—Grant of mre th by 
lim before its expiry—V alidity—Stani alive at date `of expiry of 


period of kanom and joining as co -plaintiff—Meleharthdar’ S’ suit for 
redemption of kanom— Efect. 


A melcharth given by a Malabar Stani before the expiry of the 
‘period of a kanom under which the properties are held is valid and 
binding on the stanom in a case in which the stani -who granted the 
atanom-is alive at the date of the expiry of thé kanom and joins ag 
co-plaintiff in a suit by the melcharthdar for redemption of.the kanom. 


C. V: Anantakrishna Agar (P. V. Parameswar Aiyar with him) 
ag Appellant. 


A. V. K. Krishna Menon and E. Pia Aiar for Respond- 


Phillips and l 
S. A. No. 774 of 1917. 


ent. 
Wallis, C. J. . 
_ Sadasiva Aiyar and SE S (Full Bench.) 
? Spencer, Jd. j S. A. No. 1601 of 1916. 
>. ` 1918, March 14. ' 


Civil Procedure Codé, S. 80— Public servant acting ane 
ander colour of ofice—Suit against—N otice essential, 


N R C—10 © 
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A public servant purporting to act in his official, capacity is enti- 
tled to noficé under S. 80 of the Civil Procedure rE ayen: Ponagh the 
public servant actod mata- fide. a l -> . i 
a Lo. R. 7 ©. 499. dissented from. | 

'I. L: R. 24 C. 584, approved. 

T, V: Venkatarama Iyer and R. Rajagopala. Tyer for Appellant. 

T, Prakasam and P. Chenchiah tor Respondent, 


~- 





Oldfield ana l 
Bakewell, JJ. 
1918, March 14, ) ` 
Hindu L aw—Reversioner— Suit to recover possession of properties 
alienated by widow—Deerce in favour of reversioners aad as 
defendants, if proper. 
) Where one of the reversioners of a deceasad Hindu brings a suit 
for recovery of his share of the properties alienated by the widow of 
the last owner, impleading the other reversioners as defendants along 


S. A No. 371 of 1917. 


with the alienes, it is not open to the Court to pass a decree in- favour” - 


of the other. reversioners for their shares as well. The proper course 
‘for the othe reversioners is to apply to be impleaded as co-plaintiffs 
and to amend the plaint Aocomliugiy | or bo bring | & fresh suit for thei 
shares. 

B. Sitarama Rao for Appellant. 

K. Y. Aige and K, P. Lakshman Bao for. Respondents. 


Ca. ee 


` Krishnan, JJ. S. A. No. 771 of ete 
1918, Maroh 15. 


Practice—Mortgage—Redemption suit— Suit mortgage held not 

binding òn- defendants—Defendants found to be in possession under 
. another mortgage—Decree for redemption af that sl terms 
in dispute—Effect. - 

Where in a suit against a Malabar Tarwad for innn of D. 
mortgage or in the alternative for recovery of possession of the suit 
property on tbe strength of title,the Court found that the suit mortgage 
was not binding.on the farwad but that the tarwad was in possession 
under another mortgage whose terms, however, were not admitted by 

it, held that plaintiff could not be given a decree for a af 
that other mortgage. 

T. L. R. 30 M. 388; and (1916) 1 M. W.N. 171 distinguished. 

a Fh. Ramachandra Aiyar and T. R, Kr ishnaswami ae for 


Appellant. 
P. V. Parameswara I yer for Ressondank: Be, a Gu GE 


+ Phillips and a 
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Coutts Trotter, JJ. | S. A No. 315 of -1917.0 °°»: 
1918, March-15. 

0. P. Code, S. 8—Decree dismissing suit following order ohn } 

suit abates— Appeal if lies., a thee 

. An appeal lies from a decree imane a suit following. upon, gn 

order that the suit abates. . Be, 

P. M. Srinivasa Iyengar tor Appellant. o 7 

; N. S. Rangasami Tyangar for T, Narasimha Iyengar for Respon- 

ent. 


r 
Ta AA hia. 


Coa R l C. S. No. 379 of 1917: 


` 1918, March 15. 
Government of India Act, 8. 106 (2)—Letters Patent (1865) Ols 
11 and 12—High Court—Original Civil Jurisdiction —Suit for in- 
. gunction restraining Secretary of State from imposing assessment in 
contravention of agreement for composition. 
S. 106 (2) of the Government of India Act takes away ; the original 
- civil jurisdiction of the High Court in matters concerning the revenue. 
A suit-for a declaration that an agreement for composition of income 
- tax entered into between the plaintiff and the Collector of Madras 
" ‘was in force and for an injunction restraining the letter from calling 
for a fresh statement of the income during the period covered by the 
composition with a view to impose a larger assessment on the plaintiff 
is not cognizable by the High Court i in the exercise of its ordinary 
original Civil jurisdiction. . > 


Nugent Grant for plaintiff. 
The Hon. The Advooate-General for Defendant, 


Sadasiva Aiyar ) i . 
and Napier, JJ. 4 C. M. P. No. 248 of 1918. 
` 1918, March 18. 


"Civil Procedure Code, 0.41 Rr. 5 and 6—Appellate Couri— 
Power of, to stay sale of property by Lower Court. 

An Appellate Court has power $o stay the sale of immoveable 
property ordered to be sold by the Lower Court in execution of a 
decree. 

Kanniappan Ohetti v. Manikavasagain Chetti, (1912) 28 M. L. J. 
` 677, dissented from. ~ 
COCKY. Krishnaswami Iyer for Petitioner. l 
K, Bhashyam for Respondent. 


Sadasiva Iyer and }\. . i 
-. Napier, Jd. ‘ ©. M. A. No. 305 or 1917, 


_ 1918, March 19. } 
= Probate and Administration Act (7. P 1881)—S. 50, 69, £ 83— 
Letters of administration granted to widow of deceased—will disputed 
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by petitioner, a minor at the time of pianie al progeture in 

contentious cases. T>. T, a ee 
Letters of administration were granted to the’ Sido te deceased 

person onthe strerigth of a ‘will’ left by him. The’ present ‘petitioner 


applied to revoke the grant on the ground that the will was “not 


pontine and that he could not contest’ the original petition’ of ‘the widow ` 


as he was a minor, &s no citation was served ‘upon his guardian ind 
aS DO appearance was, entered où his behalf:. The District. Judge: 
made an order purporting to revoke the gr ant; and’ restoréd the 
original petition of the widow to file.. 
Held that the proper procedure in such eases, to recall . the: letters 


of Administration and proceed to determine the genuinones of. the 
will by suit, . oa 


A 2 P: Somasundaram and C. Rama Rao for Apaia ; r 


.B. Narasimha -Rao, K. Rajah Iyer and A, 0. Saas Lyengar 
for Respondent. ss 


ia. Chief Justice and } a oT ws PN 
“Spencer, J. E À, S., No. 72 of 1917. 


mae aa “75 
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“tion of its rents and profits for trust purpbses—Miving-upy seh property 

“with + trust property—Hffect—Widow holding ‘office of hereditary 
-brustee——Conferring right of -managemeni on. ‘stranger— Possession: of 
stranger-—Nature of—Swit. under S. 92; Civil Procedure Gode for 
‘seheme— Rights of worshipper s—Court i f and how far wil recognise 
Tight of stranger and his heirs. 


The utilisation by a trustee of the rents and profits ot a ' property 
for a long time for purposes of the trust’ and the mixing’ up ‘by ‘him of 


such property and funds along’ with trust- funds are stfficient to shift 
the onus on to the trustée of proving that the property does not 
belong to the trust. 


Where'a Hindu widow holding the hereditary office of a trustee 
of a public temple as heir to her husband conferred upon a stranger 
to her huishand’s family authority to manage, held, that ‘the act of the 
widow did not amount to an alienation so as to: constitute the. possess 
gion of the stranger adverse... - ai ee 

In a suit under S. 92 of the Code of Civil Procedure i in enna: of 
such a temple;< the. Court -held that the possession, of the stranger 
would not be disturbed, recognised him and his heirs as hereditary 
trustees and held that in.the absence of any.clainr by. the real heirs to 


the office, the worshippers were not. entitled ta question..the legality’. 


of the possession of the stranger and his heirs. 


T, R. Venkataama Sastriar and M. S. Vaidiyanadhaiyar for 


Appellant?” C" Sy i 


V. C. Seshachariar, P. R. ae diya and K 8. “Rame- 
a Aiyar- o Romia y Ue h M 


to ee t *y faq 
w aa 


1918, March 19. } a ee pa 
Trustee —Claim to property as owner—Onus of proof —Utilisa- 


' oy Ane} 
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Sadasiva Iyer \ 
and Napier, JJ. 
1918, March 20. } 
Limitation Act, S. 14-—Plaint presented in wrong Cour t—Court 

recess, if saves limitation. 

‘When the plaint is presented in a wrong Court and returned, 
the recess of the Court does not save limitation, if the suit be out of 
time on the date'it is instituted in the proper Court. 

36 M. 482 followed. 

A. Subbarama Iyer for Appellant. 

B. Sitarama Rao and A. Swaminatha Iyer for Respondent. 


S. A. No. 821 and.822 of 1917. 


Ayling and i 
Coutts Trotter, JJ. j S. A. No. 903 of 1917. 

1918, March 21. , - 

Estoppel—Transferee from ostensible owner of immoveable property 
— Due care and caution, absence of —No estoppel—Transfer of Property 
Act, S. 41 if modifies and limits S. 115 of the Evidence Act. 

Where a transferee of immoveable property from the ostensible 
owner resists a suit for possession by, the real owner, on the ground of 
estoppel under S.113 of the Evidence Act, it is incumbent on the 
transferee to prove thatshe exercised due -care and caution in ascer- 
taining tbe real nature of the title of his transferor. 

11 B. L. R. 46 followed. 

Quere: Whether S..41 of the Transfer of Property Act limits and 
modifies the general rule of estoppel enunciated in S. 115 of the Evi- 
dence Act. 

12 Bom, L. R. 457 referred to. 

T. S. Ramaswami Iyer for Appellant. 

A. V. Visvanatha Sastri for Respondent. — 


Sadasiva Iyer and) 
Napier, JJ. r S. A. No. 945 of 1917, 
1918, March 22. J 
Adverse possession—Right to have a tiled coping projecting over 
neighbour's land—if an easement. | 
The plaintiff brought a suit'for a declaration, that he had a right 
to havea tiled coping on his wall adjoining the defendant's land 
and projecting over ‘it;;and for an injunction restraining the defendant 
from interfering with the enjoyment of his right. It was contended 
that the right in question was an easement which could be acquired 
only by prescribing for ‘twenty years under S. 15 of the Easements 
Act. / 
N R C—11 
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. Held, that it'was not an easement and that it was a possessory 
right: which could-be acquired by-adverse possession for twelve years. 
P. Nagabhushanam for Appellant. 
~- V. Ramadoss for Respondent. 





Oldfield and ' , l a 

Krishnan, JJ. í ©. A No. 1104 of 1917. . 

7918, March 25. } 

Registration Act, S. 17 cl. 2 (vi)—Suit by adopted son er 
widow— Compromise—No decree in terms of compromise, but compro- 
mise mentioned in penn for withdrawal of suit — Registration, af 
necessary. l 

The plaintiff, an adopted 7 son brought a suit against the widow to 
declare his right as adopted son and for possession of immoveable pro- 
perty. The matter was compromised, and according to the compro- 
mise the plaintiff was entitled to get å of the property at once and 


` the widow was to have a life-interest in the remaining 7. No decree 


“was passed in terms of the compromise, but it was mentioned in the 


petition for the withdrawal of the suit. The widow alienated thë 
portion that fell.' to her, and the present suit is for a declaration ia 


the alienation 1 is invalid as against the plaintiff. 


Held, that as no decree was passed-in terms of the compromise, 


the right of the plaintiff was based only on the agreement, and such, 


agreement required registration.. The mere mention of the. compro- 
mise in the petition for withdrawal does not make it a “ decree or 
order of Court ” ‘within the-meaining of S. 17 el. (2) VE of the Regis- 


tration Act. - l i i 


A. Sambasiva Rao for Appellant. 
K. V. L. Narasimham for Respondent, 


t. 





Sadasiva Iyer and.) - - 
Napier, Jd. s. A. No. 886 of 1917. 
. 1918, March 26. j 
Court Fees Act, S. 7 (5) (b)—Suit for recovery of a hee of land 
compr wed in a patta—Valuation—Market value. : 
“Where a person: sues for ` partition dnd‘ recovery of his share of 
lands forming a portion of a ryotwari land but such portion -is.not 


l separately registered in the revenue register as separately assessed, the 


Court-fee is payable on the market value of the property and noton . 
: the-basis of, assessment. ; 


- 


T. R. Venkatar amù Sastri and A, y. Visvanatha Sastre for 


_ Appellants. fe i 


5. Sibinania Iyer for. Sieassiallent, a og de 
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and Napier, JJ. 
1918, March 21. 
Hindu Law—Minor—Guardianship—Divided paternal 'unole — 
Whether a natural guardian under the Hindu Law—Sale by divided 
paternal uncle of minor's property—Limitation Act, Art. 44 and 144. 


A divided paternal ‘uncle is not a natural guardian of his nephew 
under Hindu Law. | 


2c. L. R. 583; 2 C. W. N. 191 ; 38 M 1125; 391. ©. 662 foll. 


A suit to recover possession of the property of a minor sold by 
his divided paternal uncle is not governed by Art. 44 but falls under 
Act. 144 of the Limitation Act. 


Such a suit can be brought by an alienee of the property by the 
ward after attaining majority, even though the ward had not set aside 
the sale by the uncle before alienating it to the plaintiff. 


Sadasiva Aiyar l 
i S. A. No. 461 of 1917. 


_ Cz A. Seshagiri Sastri for the Appellant. 


EK. Krishnaswami Aiyangar for G. Krishnaswami Aiyar for the 
Respondents. 


Coutts Trotter, JJ. 

` 1918, March 28. 

Provincial Small Cause Courts Act, Sch. ii, Arts. 18 and 31— 
Suit for rent: by temple trustee—Former trustee impleaded as defen- 
dani, as payment to him was alleged by tenants—Suit, if one of small 
cause nature, and if second appeal lies. 


Ayling and 
9S. A. No. 906 of 1917. 


The trustee of a temple sued for recovery of a sum of Rs. 400 
and odd being the rent due from the tenants of the lands belonging to 
the temple. The former trustee of the temple was also impleaded as 
a defendant, as payment to him was alleged by the tenants. The 
respondent took the preliminary objection that no second appeal lay, 
as the suit was one of a small cause nature. It was contended for the 
appellant that it was a suit to make good the loss oceasioned by a 
-breach of trust on the part of the fourth defendant and so came within 
Art. 18 of Sch. ii of the Provincial Small Cause Courts Act, or in the 
alternative that it.was a suit for account and came within Art, 31. 


Held, that it was a mere money suit and so of small CAUSE 
nature, and that no second appeal lay. 


‘T. V. Gopalaswami Mudaliar for Appellant. 


G. S. Venkatarama Aiyar and G. S. Tamu anara Aiyar for 
Respondents. : 
N R C—12 
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Phillips and l 
Krishnan, JJ. | a S. A. No. 1272 of 1917. 
1918, April 2. 
Sale to a minor—V alidity of—Part of. consideration— Agreement 


by minor to pay maintenance in future—Sale invalid. 

Where under a sale deed in favour of a minora portion of the 
consideration is the agreement by the minor to pay maintenance in 
future, such a sale is void. 

There can be no obligation on a minor to-do something in future 
as a consideration to a sale deed in his favour. 

31 M. L. J. 575 distinguished. 

B. Narasimha Row and D. Appa Row for the Appellant. 

A. Raghunatha Row for.the Respondents. | 


e eee 


Oldfield, J. | 
C.: R. P. No. 421 of 1917. 
1918, April 5. . 
C. P. Code, O. 20, È. 11—Diseretion under—Judicial—Deoree 
directing payment of money in instalments extending over a period of 


five years. 
The diseretion vested in a court under O. 20 R. 11 to make 


a decree for money payable in instalments must be judicially exercised, 
The fact that the defendant is hard pressed is not of itself a sufficient 
reason to pass a decree directing payment in instalments spread over 
a considerable period. 

11 C.L. J: 431 and 32 I. O. 608 followed.” 

S. Vaidyanatha Azyar, for G. S. Ramachandra Aiyar; fox Peti- 
tioner. 

K. 5. Ramabhadra Aiyar, for P. R. Ganapathi Aiyar, ifor 
Respondent. 


Seshagiri Aiyar, J. | | 


C. R. P. No. 80 of 1917. i 
1918, April 5. 
C. P. Code, Ss. 63 and 78—Attachment by: mimis court and 


sub-couri—Assets realised- by ‘the superior ‘court—Decree-holder : in 
Munsiff’s Court, if entitled to reteable-dastribution. 
Where property is under attachment: by an imferior as well:as a 
superior court and assets are realised by the superior court in accor-, 
dance with S. 63 of the Code, the decree-holder in the inferior court, 
on application to the superior court before the receipt of assets, is 
entitled to rateable distribution although the decree has not been 
transferred to the superior court. 

26 M. L..J. 406 followed. 

K. S. Jayarama Aiyar for Petitioner. 

T. L. Venkatarama Aiyar for Respondent. 
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Sade Chief Justice, | Soi a See aR 

adasiva Aiyar and ` 17 (F. B) 

Spencer, Jd. 5 a C. C. C. A. No. 7 of 19 7 (I ote 
1918, April9. J 


Fruud—Suit to set aside judgment for fraud— _ Judgment obtained 
by perjury—Marntainabilaty of suit. 


A suit does not lie to set aside a judgment on the ground that if 
was obtained by fraud committed by the defendant upon the court by 
committing deliberate perjury and by suppressing evidence. 


38 M. 203; 16 CG. W. N. 1002; 37 A. 535 approved, 29 M.: 179 
averruled. 


K. S. Ganapathi iinis, for Appellant. 
K. Venkatavaradachari, for Respondent. 


Sadasiva Iyer 
and Spencer, ye Bs L. P. À. No. 3 of 1918. 


1918, April 11. zi 
Malabar Law—Stani—Power to grant long lease enuring vegon 
his life-time—validity of lease—Burden of proof. 


A person who alleges that an alienation by a stani beyond his 
life-time is binding on his successor is bound to show that the alien- 
ation is for a binding purpose. 


The Chief Justice, | 


The case is analogous te the case of an alienation by a manager 
of a joint Hindu family. 


C. V. Ananthakrishna Aiyer, for Appellants. 
A. Sundaram, for Respondents. — : 





Seshagiri Iyer. JJ. ©. M. S. A. No. 15 of 1916. 


1918, April 15. 
Limitation Act Art. 182 (5)— Payment of batta continuing. sale 
— Whether an application for a step- -in-aidiof execution. 


Abdur Rahim and | 


' Where a judgment-debtor saplied in Cofirt for the aioucnment 
of the sale when it was going on and the Court ordered the sale to 
stand over for 4 days if proper batta was paid and on the next day the 
decree holder paid batta for the amin continuing the sale for one more 
day- Held, that the payment of þatta cannot be considered an appli- 
cation for a step-in-aid of execution. | 

S. Ramaswamy Iyer for T. V. Muthukrishna Iyer and N. Muthu- 
swami Iyer for the Appellant. ` 


P. R. Ganapathi Iyer for the Respondents. 
N RC—13 ' 
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The Chief Justice, 7} a 
Oldfield, Sadasiva-Tyer, £ eo (Full Bench). 
Spencer and Bakewell, JJ. e S. A. No. 1824 of 1916. 
1918, April 1?. J 


Grant by Government of land bounded by non-navigable river— 
Half the bed of the river passes by—Presumption. 


Where a grant by the Government is made in India-of land 
described as bounded by a non-navigable river there is a prima facie 
presumption that half of the bed of the river passed under the grant, 
It may be strong or weak according to the circumstances. a 


T. V. Venkatrama Iyer and R. Rajagopala Iyer for the Appellants. 


LY 


The Government Pleader for the Respondent. 





Sadasiva Iyer and | 
Spencer, Jd. ; C. M. S5. A. No. 95 of 1916. 
1918, April 17, J 


`~ T, P., Act, Ss. 88 and 89-—C. P. Code, Act V. of 1908, O. 34 
Rr. 4 and 5—Decree for sale passed under the T. P. Act— Time for 
payment expiring after the new O. P. Code coming into force—Whether 
an application far final decree necessary — A pplication for order absolute 
—Limitation applicable—Lim. Act, Art. 181 and 182. 


_ _ Where a decree for sale on a mortgage was passed under 8. 88 of ` 
the T. P. Act on the 16th of July 1908 and the time fixed by ` the, 
decree for payment of the amount expired on the 16th J anuary 1909, 

the decree-holder has the remedy of applying in execution for an order 
absolute under S. 89 of the T. P. Act after the expiry of the time 
prescribed. The new Civil Procedure Code, O. 34 R. 5 does not apply. | 

So the decree holder has not to apply for a final decree. Such an. 
application is governed by Art. 182 of the Limitation Act observations 
in 32 M. L. J. 455 dissented from. 


K. V. Sesha Iyengar for the Appellant. g 


C. A. Seshagiri Sastri for K, V. Krishnaswami - lyer for the 
Respondents. ; 
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+ Coutts-Trotter, JJ. 
1918, April 16. 
Limitation—Principal and agent—Accounts—Agent for the sale 

of nuts—Price realised by sale to be paid by honouring hundies 
drawn iupon the agent by the principal—Agreement by miopa to pay 
deficit—Cause of action, when arises. i 


Ayling and — , , | 
S. A. No. 68 of 1917. 


The plaintiff was the Commission Agent of the defendant for the 
gale of areca huts consigned by defendant from Singapore. The 
arrangement between the. plaintiff and the defendant was, that by 
way of payment ofthe price realised ‘by the sale of the nuts, the 
plaintiff should honour the hundies drawn by the -defendant and the 
deficiency that may arise by the sale proceeds not covering the moneys 
paid in honouring the hundies was to be paid by the defendant. The 
consignment of nuts was in the years 1906 and 1907. The last 
consignment was sold in 1910, and the plaintiff brought a suit for the 
excess of money paid by him in honouring. the hundies over the 


amount realised by sale. The suit was within 3 years of the sale of 
the last lot. It was contended for the -defendant-appellant that the 


cause of ‘action for the plaintiff arose on the payment of each hundi 
and that the suit was barred under Art. 61 of the Limitation Act. 
Held, that the plaintiff continued to be a Commission Agent even 
after payment of each hundi, and that the arrangement between the 
plaintiff and the defendant was in the nature of a running account 
between them, and that the suit was not barred by wuuiaton as it 
was brought within three year's of the last lot. 
A. Ramachandra fyer and P. N. : Nageswara Iyer for une 
Appellant. 
oi S. KONENE a G. S. . Ramachandra Iyer for the Reroute 





Abdur Rakim and ` e Bie g 
Napier, JJ. a S. A. No. 1199 of 1917. . 

1918, April 19. 

Hindu law—Sale of family property by father—Suit by father to 
set aside sale on the ground of want of constideration— Possession given 
. to vendee on payment of consider ation—Subsequent suit- by sons to set 

aside alienation on the ground of no legal necessity——Debt created by 
sale, if an antecedent debt, for which sons are liable. 


u - 


A Hindu father sold the family property to the defendant. Soon 
after the sale, he brought a suit to set aside tibe sale on the ground that 
no consideration passed. Possession was given to the vendee on his 
paying the consideration agreed upon. The sons, e.g., the alienors now 
brought a suit ‘to set aside the alienation so far as their shares were 
concerned on the ground that there was no necessity for the sale, 


c R C—14 


ti 


l ds 

The question was whether the consideration for the; sale was ‘an ante- 
cedent debt of the father which the sons were under a a ‘pious duty to 
discharge. 

` Held, that as the debt itself was Gioatod ‘by the sale, it éoutd not 
be considered as an antecedent debt for which the sons were liable. 

T. V. Venkatarama Iyer and RB., Ragagopala Iyer for the 
Appellants. 

P; Prakasam for the Respondent. 


* 
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Napier, JJ. S. A. No. 1062 of 1917. 


- 1918, April 22. 


Limitation Act, S..19 and Arts. 106 and 120—Accounts Tarot 
partners—Liability on basis of accounts—Reference to arbitration—If 
an acknowledgment of liability— Suit for dissolution of partner ship— 
Limitation. i 


Two partners’ after. the’ partner ship TEER ceased to be carried 
on, could not: agree as fo the liability.of each to the - other- on 
‘he ‘basis of accounts. They referred their. dispute to arbitration, ' anid 
unconditionally agreed to abide by the decision of the arbitrators. Ta 
a suit subsequently. brought by one partner against the other, the ques- 
tion was whether the reference to’ arbitration amounted to an ac- 
knowledgment of liability and as such saved limitation. 
oe Held, that ‘the reference. was a conditional acknowledgment which 

would be avilable for saving limitation only . if the condition was ful- 
filled by the arbitrators: ‘giving.the award and the barhes: acting on the 
same, 33 Cal. 1047 (P.C.) referred to soa 

Further.held, that i in thé absence of evidence to show that ihare 
was any dissolution of partnership, Art. 106 of the Limitation. Act did 
not apply arnd'‘that the, suit “must be treated as.one for oe of...’ 
partnership. ¢ and accounts which was governed by Art. 120. < wa 

. G. S. Ramachandra Iyer, for Appellant. : o sa ied A 

0. Ts Ananthakrishna Iyer, for Respońdent. Tooo 


Seshagiré I yer. and 


ee Iyer and | 





i “4, oe : i p k 
' Napier, JJ. S. A. No. 913 of 1916.. 7, 
1928, April 22. 


_ Evidence Act, S..18—Lawyer’s notice by mortgagor “to “mortgagee 
intimating his intention “to redeem- the mortgage —if . evidence of sub- 
sisting right to redeem. 3 


ıı A registered Lawyer’s notice issued to the mortgagee by the mort- 

gagor intimating his intention to redeem the mortgage’ and: calling upon 

the mortgagee -tô accepi.the mortgage:monéy is prima facie evidence of 

a subsisting righ& in the mortgagor to redeem the mortgage. 

_.», K. Srinivasa Iyengar and B. Pocker ‘tor Appellant. PRE g 
G. MadhavanNair for Raspondent, : 
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“PRIVY COUNCIL. - 


PRESENT :— LORD DUNEDIN, Sir JoHN Epen, MR. AMEER 
ALI AND SIR WALTER PHILLIMORE, BART.- i 


[On Appeal from the High Court of -Judicature at ; 
i ye Fort William in Bengal.] l j 
*  ussumat Gunjeshwar Kunwar >. «.  Appellant* 
. -Durga Prashad Singh and others T Respondents. 
7 Hindu Law—Permanent blindness after birth—Egclusion from a ‘share of the PO 


family property. - . 
Under Hindu Law blindnass, to cause exclusion from inheritance, must be Mussumat 


congenital. Mere loss of sight which has supervened after birth ig not # ground Gunjeshwar 


of disqualification. Incurable blindness, if not congenital, is not such an afilic- Kunwar 
E F tion as, under the Hindu Law, excludes a person from inheritance. ; Durga Ea 
+. The rule laid down in Rajkumar Sarbadbikari’s Hindu Law -of Inheritance, `` zane ~ 
t . j 7 : ingh. 


“p 956, adopted by the Board. 
as Mohesh Chiunder Roy v. Chunder Mohun Roy land Murarji Gokuldas vy. . 


-> Parvatibai ?, approved. l ; 
aan Appeal from a decree of the High Court at Calcutta (Woodroffe 
$ - and Richardson, JJ.), reversing & decree of the Officiating Subor- o 

dinate Judge of Bankipur, who decreed the plaintiff-appellant’s a 

* guit in part. an 

; The facts of the case are fully stated in their Lordships’ 3 
7 judgment. i m i 
... B. Dube for Appellant -——The evidence establishes. that . 
= Bishambhar was not born blind. He was therefore entitled to his 

share of the family property, and Durga had no honest and bona fide 
belief in his claim in-the suit of 1904 in which the compromise 
in question was made. The Court should not enforce that compro- - 
mise but give the plaintiff the relief prayed for: Dunnage V. > 
=q, 8, 11, 12, 14th June and 6th July 1917. eo) le ae 
1, (1874) 14 Bea. L R. 278. - 9 (1876) I. D. R. 1 B-17. - oo 


Dans 


a POS. 

Mussumat 

Gunjeshwar.’ 
Kunwar . 

v. - 

`,- Durga 
Prashad 

. Singh, 


an 
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White 1. He ne relied on Imrit cere V. < Roop Nara ain 
Singh 2. (De Gruyther, K. C., remarked that the Board did not 


approve of that case in Khunnt Lal v. Gobind Krishna Narain 3.) ` 


The onus is on the respondent Durga to show that the 


compromise was explained to the plaintiff's mother: who was a 


Purdanashin lady, and that she understood it. The respondent 


has not discharged, that onus. Moreover, the plaintiff’s mother | 


had no independent advice. It is therefore submitted that the 
compromise is not binding on the plaintiff: Ashgar Ali v. Delroos 


- Banco Begum 4, Sudisht Lal v. Mussumat Sheobarat Kunwar 5, 


f 


and Bibee Rukhun v. Shaikh Ahmed Hossein §. 


As to the compromise of the partition suit of 1900 and the - 


decree made in pursuance thereof, the Cotirt had all the materials 
before it and consequently they are binding c on the respondent : 
Manohar Lal v. Jadu Nath Singh 7. 

De Gruyther K.C., and J. M, Parikh for the Respondents:— 
The evidence establishes that Bishambhar was born blind. He 
was therefore not entitled to inherit. The test to apply here is 
whether Durga had an honést and bona fide belief in his ‘claim 
made-in 1904. As to what isan honest and bona fide belief reference 
was made to Miles v. New Zealand Alford Estate Company 8. 
Durga could have no personal knowledge of the fact whether. his 
elder brother, was or was not born blind, and the evidence shows that 
„Durga. had reasonable ground for an honest belief that-his brother 
was born blind. There is nothing on record to suggest that Durga 
believed that his brother was not born blind. Itis theréfore 


submitted that the compromise is binding. They submitted on 


the evidence that the plaintiff's mother -knew what she was doing. 


Assuming that Bishambhar was’ not born blind, it is sub-— 
mitted that inasmuch as'he became permanently and incurably — 


blind long before 1900 he was not then entitled to partition the 
joint property: Mitakshara, Ch. ILI Sec. 10 paras. 1, 2, 3, 4, 5, 6,-7, 
and 9. There is no decided case on this point. The only point 
decided is that in order to exclude a co-parcener from inheritance 


he must have been born blind, Murarji Gokuldas v. Parvatibai 9.- 


(1818, 1 Swanstori’s Reports in Chancery, p. 187. 
(1880) 6 Oal. L. R. 76. | 8, oun L. R. 381. A. 88. 
(1877) I. L. R. 8 Cal. 824; ol 
(1851) L. R. 8 I. A. 89: I. L. R. TO. 245, 

' (1874) 22 W. R. 443. 7. (1906) L. R. 38 I. A. 128. 
(1882) 32 Ch. D. 266 at pp 283 and 484, 9, (1876) I. L. R 1 B: 177: 


` 
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As to the form of. the decree where a compromise with a ` 


minor is set aside at the minor's instance,-reference was made to 
Manohar Lal v. Jadu Nath Singh +. Reference was also made to 
Lala Muddun Gopal v. Mussumat AAAA Koe 2, 

Dube replied. 


The Judgment of their Lordships was delivered (July 6, 
1917) by 

Sir John Edge :—This is an appeal from a decree, dated the 
Tth May, 1912, of the High Court at Calcutta which reversed a 
decree, dated the 8lst March, 1908. of the Officiating Subordinate 
Judge of Bankipur and dismissed the suit. The plaintiff who is 


| _ the appellant here isa minor and is suing by her next friend. 


The defendants are Durga Prashad Singh, an uncle of the plaintiff, 
Mussummat Harbans Kunwar, her mother, and three assignees 
of the defendant Durga Prashad Singh, 


The suit was brought on the 21st July, 1906, to obtain a 
declaration that a compromise which was entered into between 
Durga Prashad Singh, ‘who is the first defendant in this suit, and 
Mussummdt~ Harbans, Kunwar, and a decree dated the 30th 
August, 1904, which was made in pursuance of that compromise, 
are not binding upon the plaintiff; a declaration that the 
plaintiff’s father, Bishambhar Prashad Singh, was at the time of 
his death separate from his brother, the defendant, Durga 
. ‘Prashad Singh; a declaration that the defendant, Mussummat 
Harbans Kunwar, by reason of her conduct in entering into the 
` said compromise, had ceased to. be entitled to any rights in the 
estate of her deceased husband, Bishambhar Prashad Singh, and 
that the plaintiff was entitled to the present possession of that 
estate; a declaration of the plaintiff's reversionary right in cage 


she should not be held entitled to the possession-of the property 


in dispute during her mother’s life-time; and for other relief. 
The Subordinate J udge gave the plaintiff a declaration ‘that the 
compromise and the decree of the 30th August, 1904, which was 
made on the basis of that compromise, were not binding upon her 
and, on the ground thai the plaintiff was not entitled to get 
possession of the property during the life-time of her mother, 

dismissed the suit so far as the claims for possession and mesne 
profits were concerned. The High Court in Appeal by its decree 
rere 


4. (1908) L. R. 38 I. A. 128, 182.  / : 
“9, (1890) L. R. 18 I. A. 9:1. L. R, 180, 841, 


` 
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dismissed the suit, From that decree of. ‘the High “Count this 
appeal has been brought. 
The plaintiff ahd the defendant Dares Prashad “Singh are . 


descended from Lal Behari Singh, who died on the 24th a 


October, 1885, leaving him surviving two sons, then minors, 
Bishambhar’ Prashad Singh, the plaintiff’s father, and the 
defendant, Durga Prashad Singh, his mother, Mussummat 
Gulab Kunwar, and his widow, Mussummat Moban Kunwar. 
The family of Lal Behari Singh was a joint Hindu family, 
governed by the law of the Mitakshara. Bishambhar Prashad 
Singh died on the 2nd August, 1902, leaving surviving him only 
one child, the plaintiff, and Mussummat Harbans Kunwar, his 
widow. The compromise referred to was made in a suit which 
Durga Prashad Singh had brought on the 7th May 1904, 
against Mussummat Harbans Kunwar, her daughter the plaintiff, 
then and still a minor, and other persons. In his plaint in that - 
suit Durga Prashad Singh alleged that his brother Bishambhar 
Prashad Singh had been born blind and was excluded from 
inheritance .to his father’s estate by reason of his congenital 
blindness ; that all the proceedings in a suit against Bishambhar 


-Prashad Singh for partition which Durga Prashad Singh’s father- 


in-law, Mahabir Prashad Singh, had, on the 25th January, 1900, 
brought, assuming to act as his guardian and next friend, were 
illegal ; and that no partition had taken place. 

If Bishambhar Prashad Singh was not disqualified from 
sharing in the family properties, he was entitled on separation 
to a moiety of the property of the joint Hindu family, and if in 
fact he did, in such circumstances, separate from his brother 
Durga Prashad Singh, Mussummat Harbans Kunwar was on his 


` death entitled to a Hindu widows’s interest in his moiety, and on 


her death the plaintiff would inherit, to her father. By the- 
compromise which is in question in this suit Mussummat 
Harbans Kunwar for herself and her daughter, the plaintiff, 
abandoned all claim to. the property of Bishambhar Prashad 
Singh, admitted that Bishambhar Prashad Singh kad been 


- born blind, and was consequently excluded by Hindu law from 


all right of inheritance ; that he and his brother Durga Prashad 
Singh had not separated; and that Durga Prashad Singh was 
entitled to the whole family property by survivorship. By the 


„compromise Durga Prashad Singh gave to Mussummat Harbans 


Kunwar six villages, representing about one- fourth of the family 
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on property’ for’ her. life, with remainder to the plaintiff, and under- =- P. O. 
took to pay certain debts: . - io ai 
<< T has been admitted on both sides that Bishambhar Prashad anan Amay 
CJ Singh was in fact blind at the time of his death. The Subordinate. . |» 
2 Judge found that Bishambhar Prashad Singh” was not born Peak 
blind. -He also found that Mussummat Harbans Kunwar, whois Bingh. 


a Purdanashin lady, was not given a sufficient opportunity of Sir John 
obtaining independent’ advice as to the terms of the compromise P 
before entering into it. The High Court in the appeal did not 
expressly find that Bishambhar Prashad Singh had or had not 
been born blind, but came to the conclusion that Durga Prashad 
Singh had reasonable grounds for believing. that there existed 
materials for a dona fide litigation and compromise, and that the 
question ‘was not whether Durga Prashad Singh was right in his _ 
claim that Bishambhar Prashad Singh had been excluded from a $ 
right to share in the family property by reason of his having been 
` born blind, but. was whether Durga. Prashad Singh honestly 
_ pelieved that Bishambhar Prashad Singh had been born blind. 
The main qüestions upon the determination of which the 
décision of this appeal must, in their Lordships’ opinion, depend 
are, firstly, is a man who is a member of a joint Hindu family, 
which is governed by the law of the Mitakshara, and who, 
becomes permanently blind after he is born, excluded by Hindu 
‘law from sharing in the family property by reason of a permanent 
and incurable blindness which was not congenital; secondly, -was 
Bishambhar Prashad Singli, who was the father of the plaintiff 
born blind; and, thirdly, did Bishambhar Prashad Singh, 
and his brother, the defendant, Durga Prashad Singh, separate 
~ and remain separate. The first of these questions is a question 
of law, the second and third are questions of fact. . 
It will be convenient to deal at‘once with the first question, 
that of law. In his written statement the defendant, Durga 
- Pyashad Singh, alleged that Lal Behari Singh died— 
‘Sleaming him surviving two sons, namely, the plaintifi’s father, Babu 
Bishambhar Prashad ‘Singh, and this defendant, and Mohun Kunwar, widow, i 


and Gulab Kunwar, mother; but the plaintiff's father never succeeded him, nor 
could he succeed him, according to law, as he was congenitally blind.” 


The first ground of Durga Prashad Singh’s memorandum of. 
appeal to the High Court was :— 


“ Ist, For that, upon the entire evidence on the record, the Court below - 
cught to have held that Bishambhar Prashad Singh was congenitally blind and 
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he had no right to succeed fo his paternal Satate ; the reasons assigned by the 
said Court for holding otherwise are erroneous and unsound.” 


The 17th ground of that memorandum of appeal was as 


follows :— 

`“ For that sven assuming, without admitting, that Bishambar was not 
born blind. but became blind after birth as alleged by the plaintiff, the 
Court below ought to have beld fhat, according tothe Mitakshara law of tha 
the Benares School, hë was excluded from participation of a share, inasmuch as 
the blindness occurred before the alleged partition.” 


It does not appear that the 17th ground of that memorandum 
of appeal was relied upon m the High Court, but as the point has 
been raised and pressed before this Board in this appeal, their 
Lordships will now deal with it. 

The question as to whether blindness which is not congenital 
excludes by Hindu law a member of a joint Hindu family from 
sharing the family property does not appear to have been decided 
by this Board. The text of Manu on this subject; as translated, 
is as follows: “ Eunuchs and outcasts, persons born blind or deaf, 


madmen, idiots, the.dumb, and such as have lost the use of a up, T 


are excluded from a share .of the heritage.” 

In 1874 the High Court at Calcutta, in Mohesh Chander Roy 
and others v. Chunder Mohun and others 1, a case in which the 
law of the Dayabhagha applied, decided that the blindness which, 
under the Hindu law as recognised in Bengal, excludes an 
afflicted person from inheritance, refers to congenital blindness; 


and not to loss of sight-which supervened after birth. In that 


case the High Court Judges had before them the text of Manu 
which is above quoted. 

In 1876 the High Court at Bombay in Murarji Gokuldas and 
others v. Parvatibai ? decided that according to the Hindu law, 
as prevailing in the Bombay Presidency, blindness, to cause 
exclusion from inheritance, must be congenital. In the latter 


--cage, Sir Michael Westropp, C. J., in a learned and exhaustive 


judgment, after considering the ae and authoritative com- 
mentaries bearing on the subject, including the text of Manu and 
the Mitakshara, said that :— 

‘“ Upon the best consideration we [he and Sargent, J.] have been able to give 
to this question, we are of opinion that there is aconsiderable preponderance-of 
authority in favour ofthe conclusion that blindness, tocause exclusion from 
inheritance, must be congenital.” : 


The Sanskrit word in the Mitakshara on this subject hag 


been translated as “a blind man.” The description “a blind 


1, (1874) 14 Ben. LR. 278. .. = 2, (1876) 1, L.R. 1 B. 177. 
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Casi 


man,” if that be the corr ct translation, is somewhat indefinite, _P. 0. 


and their Lordships con ider ‘that, if that be the correct tran- Mussumat 
slation it is not to be assumed that the author of the Mitakshara  Gunieshwar 


Kunwar 
could have intended by the use of an ambiguous description to ae 
extend the prohibition of Manu and to exclude from a share in the ' Durga 
heritage.persons who become blind after they were born. ee Singh. 


As was observed by Jackson, J., in Mohesh Chunder Roy ae ponu 
v. Chunder Mohun Roy, 1 to which reference has been made - ee 
above: “A rule of Hindu law, which is relied upon as pre- 
venting the natural course of inheritance, ought to be clear and 
unmistakable.” Rajkumar Sarvadhikari, in his- “Hindu Law : 
of Inheritance,” p. 956, says :— 

‘“ Blindness, to cause exclusion from inheritance, must be congenital. Mere 
loss of sight which has supervened after birth is not a ground of disqualification, 


Incurable blindness, if not congenital, is not such an affliction as, Under the 
Hindu law, excludes a person from inheritance.” 


The-above is, their Lordships hold, the true zule. ? 

The oral evidence on the question as to whether Bishambhar 
Prashad Singh was born blind is very conflicting, but ‘on the 
= whole their Lordships would be prepared to find on the oral 
evidence, if it stood alone, that Bishambhar Prashad Singh’s 
blindness was not congenital. There are, however, facts proved 
by records and other documentary evidence which can lead to no 
other conclusion than that Bishambhar Prashad Singh was not 
blind when he was born, and was treated by the family and by 
others as a person entitled to share in the family property. 


Lal Bahari Singh, who was the father of Bishambhar 
Prashad Singh and Durga Prashad Singh, died on the 
24th October, 1885, when they were minors, Bishambhar 
Prashad Singh being then about 9 years old and Durga Prashad 
Singh being then about 14 years of age. On the 7th December, 
1885, their giandmother, Mussummat Gulab Kunwar, and their 
mother, Mussummat Mohun Kunwar, presented a joint petition ` 
to. the District Judge of Gaya in which they stated that. 
Bisham bhar Prashad Singh and Durga Prashad Singh, the minor 
sons of Lal Bahari Singh deceased, were “as heirs of their deceas- 
ed father the owners in possession of all the properties, the approxi- 
mate value of which is given below,” and they prayed that a 
certificate of guardianship under Act XL of 1858 might'be granted 
to them. “ for the protection of the person and the administra- 
tion of the properties of the minors. ” On that petition the 
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District Judge on the 12th February, 1886, appointed Gulab 
Kunwar and Mohun Kunwar to administer the estate of the 
minors during their minorities and they were appointed guardians. 
The names of the minors were entered in the land register as the 
names of owners, and Gulab Kunwar and Mohun Kunwar conti- 
nued to manage the estate on behalf of and for the joint. benefit . 
of the minors until Mohun Kunwar died late In the year 1897. 


After the death of Mohun Kunwar, Mussummat Gulab Kun- 


war acted as sole- guardian until Bishambar Prashad Singh came 


of age. 
On the 17th June, 1897, Bishambar Prasad Singh presented 


‘a petition to the District Judge of Gaya in which he stated that 


he had attained the age of majority, and was willing io look after 
his own business without the guardianship of Gulab Kunwar and 
Mohun Kunwar. Notice was thereupon given by the District J udge 
to the guardians to produce the certificate of guardianship, and to 
show what objection they might have. On the 4th September, 
1897, they filed their objection, and in it stated that they had no 
objection to Bishambhar Prashad Singh being declared. major, 
and that they had given up the management in respect of his 
share and he was looking after his affairs ; but they objected that the 
management of the affairs of Durga Prashad Singh should remain 
with ‘them “as he was still a minor, and they stated that they - 
“have and can have no objection to whatever proceedings may be 
taken by the Court with regard to the share of Babu Bishambhar 
Prashad Singh.” The District Judge declared Bishambhar Prashad 
Singh of age. On the 29th September, 1898, Bishambhar 
Prashad Singh presented a petition to the District Judge of Gaya, 
in which he stated :— a. 
“4. That Mussummats Gulab Kunwar and Mohun Kunwar were appointed 


guardians of your petitioner and his brother Babu Durga Prasbad Singh alias 
Beni Madho Prashad Singh, by an order of the Court, dated the 12th February, 


1886. l 
9, That Mussummat Mohun Kunwar died in Assin 1805=1897- ` 


“g, That the two brothers are joint. 

n4., That your petitioner attained his age of 21st year in March 1897, and 
that he was declared major by the order of this Court. 

“6 That underthe law_no certificate of guardianship is necessary in a 
joint family, and the property or share of Babu Durga Prashad Singh alias 
Beni Madho Prashad Singh not being defined, no guardian of his property should, 
be. appointed or retained , mor could the cerlificate of guardianship of the 
properties of the two brothers have any effect after the attainment of majority by 
any of them. i oe 
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"6. That consequently now as your petitioner represents the whole estate of 
your potitioner and his brother, there is no necessity of retaining the said Mussum- 


` © mat Gulab Kunwar as the guardian of the minor Babu Durga Prashad Singh alias 


Beni Madho Prashad Singh, nor can she under the law continue to-be his guardian.” 
u" Your petitioner therefore prays that under 8. 39, Clause (1), Act VIII of 


1890, your Honour will be graciously pleased to declare that the guardianship of. 


Mussummat Gulab Kunwar has terminated, and cancel the certificate of guardian- 
ship dated the 12th February, 1886, aforesaid, or pass such other order and grant 
guch relief as may to your Honour seem just and fit.” i ; 

In reference to that petition the District Judge made the 
following orders :— ‘ 

-~ “2nd December. 1898. Return of service of notice on Mussammat Gulab 
Kunwar filed. House service made. Identifier not come. One week given.’ 

“9th December, 1893. Affidavit of identifier.” 4 

‘© 10th December, 1898. The grandmother is the sole surviving guardian, and 
she is said to be an old woman of about 80, and files no objection. They all live 
together, so there is no question of the personal benefit of the minor, ‘ The elder 
brother as the karta of the family has the inherent right to guardianship, and the 
previous order of guardianship to the grandmother has become infructuous since 
he attained his majority. It will therefore be revoked.” 

After the order of guardianship had been revoked, Bisham- 
bhar Prashad Singh managed the family properties for himself 
and for his brother Durga Prashad Singh, andon their joint 
behalf brought suits and obtained decrees. He gave way to bad 
habits, became extravagant and contracted debts.. On the 25th 
January, 1900, Mahabir Prashad Singh, who was the father-in- 
law of Durga Prashad Singh, then a minor, as the next friend of 
Durga Prashad Singh, brought a suit. for partition against 
Bishambhar Prashad Singh, in the Court of the Subordinate 
Judge of Gaya, and in the plaint stated — i 


“that according to the Mitakshara school of law, the plaintiff [Durga Prashad 
Singh] and the defendant [Bishambhar Prashad Singh] are the proprietors in 
equal shares of all the joint properties specified and detailed in Schedule No. 1 
- of this plaint.” Í ` 

It was also alleged in this plaint— 


‘that the defendant [Bishambhar Prashad’ Singh] is blind from birth and is 
' wholly incapable of managing the joint properties, and owing to his being blind 
and an extravagant man the properties are being wholly ruined.’ 


And it was further alleged in the plaint in that suit— 


“ that if the properties of the said joint family are allowed to remain in the handa ~ 


of the defendant [Bishambhar Prashad Bingh], he will ruin all the joint proper- 
ties before your petitioner [Durga Prashad Singh} attains majority, and your 
petitioner will be put to difficulty and subjected to unnecessary expenses in seek- 
ing redress after. his attaining majority. Hence the plaintiff [Durga Prashad 
Singh] has no other remedy than to get the properties partitioned. Therefore the 
plaintifi’s necessity to bring this suit.” 
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Mahabir Prashad Singh’has not been called as a witness in 


„this suit, nor has his absence been satisfactorily accounted for. 


On ‘behalf of Durga Prashad Singh it has becn suggested that 


toa 


his father-in-law, Mahabir Prashad ‘Singh, was acting in i 


collusion with and in the interests of Bishambhar Prashad 
Singh—an insinuation which appears to their Lordships to-be 
wholly- groundless. . 

The statement in. the plaint that Bishambhar Prashad 
Singh was blind from birth was irrelevant, and, further, it was 
inconsistent with the claim. that the family property should be 
partitioned between the brothers. l 


There was agd could have been no defence to that suit for 
partition, Durga Prashad Singh, on whose behalf the suit was 


brought, was: entitled to. have his share partitioned off. The . 


suit was compromised and by consent and with the sanction 


“of the Subordinate Judge ag to the compromise a decree for 


partition was made, _ 
In accordance with that decree for partition the immoveable 


- property was partitioned, and the shares of the brothers were 


divided by “metes and bounds, ‘the name of each brother was 
entered in the Land Register in respect of his separated share and 


such of the moveable property as ‘was capable of being divided 


was divided between ‘them, and complete separation between 
them was effected, 


It. has been said that Mussummat Gulab Kunwar and 
Mussummat Mohun Kunwar did not know that under the 
Hindu Jaw a person who was born blind was thereby disentitled 
to ‘share in family property. It is inconceivable that ladies in 
their position could have been in ignorance of that well-known 


rule‘of the Hindu law, and if the evidence which was given on - 


behalf! of Durga Prashad in this suit was true those ladies had 
several male relations and friends who were aware that Bisham- 
bhar Prashad Singh was born blind and who must have known 
what the state of Hindu law was. It has also been said that the 
action of Gulab Kunwar aud of Mohun Kunwar is explainable 


. on the supposition that they did. not wish to deprive Bishambhar 


Singh of a share in the family property. That is an explanation 


_ „which their Lordsdips cannot accept. 


If Bishambhar Prashad Singh had been in faci born blind 
his mother, Mohun |jIéunwar, and hig! grandmother, ‘Gulab 
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< Kunwar, must have known an the time of his birth that he ` - 
suffered from congenital blindness. It must have been a fact of 


which neither of them,. nor the plaintiff nor any near relation of 


_the family could have been in ignorance; but the first time when” 


it. was alleged that Bishambhar Prashad Singh had no right to 
share in the family property was when Mussummat Harbans 
Kunwar, after the death of Bishambhar Prashad Singh, applied 
to the District Judge of Patna fora certificate under Act VII of 
1889. 


To that application Mussummat Gulab Kunwar, on behalf 
of Durga Prashad Singh, onthe 10th ‘December, 1902, filed an 
objection ` in which she stated :—- 

‘3. That the aforesaid Bishambhar Prashad Singh was born blind and died 
as such. 4, That the aforesaid Bishambhar Prashad Singh had no right to any 
properties which were ancestral to tho family under law, and the petition is there- 
fore liable to be rejected.” 

Their Lordships have without any doubt come to the con- 
clusion that Bishambhar Prashad Singh was not born blind, and 
that Durga Prashad Singh. could mot possibly have been in ignor- 
ance or in doubt as to that fact, and had, when he induced 
Mussummat Harbans Kunwar to enter into the compromise on 


behalf of the plaintiff which is in question in this’ suit, no. 


honest and bona fide belief in the claim which he was making. 


That comoromise, and the decree which was made in pursuance . 


of it, could not be allowed to affect in any way the right of the 
minor, and she was entitled to the declaration which the Subordi- 
~ nate Judge made in her favour. In order to avoid any possible 
misconception arising as to the meaning of the decree of the 


` Subordinate Judge, the following words—* whose action in 


connection therewith may be construed as one done for the 
transfer of the property left by her husband ”—must be omitted 
from that decree. With that omission the decree of the Subordi- 
nate Judge should be affirmed, and the decree of the High 
Court in the respondents’ appeal should be set aside with costs, 
As regards the appellant's appeal to the High Court with 
reference to- the question of possession, the appeal against 
_ the High Court’s decree was not argued before their Lordships, 
and under these circumstances the decree of. the High Court will 


stand. The respondents Durga Prahad Singh, Ritu Singh, Lachmi: 


` Nayayan Rajput and Tori Mahton must pay the costs of the 
appeal to His Majesty in Council and oftheir appeal to the High 
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Court, Upon the appellant’s cross-appeal to the High Court, thè ` 
High Court made no order as Eeparde the costs, and this decree 
stands. 
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Their Lordships will humbly advise His Majesty P 

Solicitors for Appellant :—Barrow Rogers ca Nevill. 

Solicitors for Respondents :—T. L. Wilson & Co. l 
A. P. P. l l 
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PRIVY COUNCIL. 


PRESENT :— LORD DUNEDIN, LORD, SHAW, LORD SUMNER, 
SIR JOHN EDGE AND MR. AMERR ALI. 


[On Appeal from the Judicial Commissioner in Baluchistan- | 
Abdullah Ashgar Ali Khan Defendant® Appellant 


daieth. Dasa Plaintiff-Respondent. 


Res judicata--"' heard and finally decided "'—proceedings in a former suit—~ 
decision not on the merits, effect of in subsequent Proceadings—8. 10 rl Balu- 
chistan Regulation 9 of 1896. 


To support a plea of res judicata it is nob enough that the parties are the 
same and that the same matter is in issue. An estoppel by judgment arises only 
when the '* matter in issue ’’ has been “' finally deoided. ” 


B. 10 `of the British Baluchistan Regulation 9 of 1896 i is ‘identical in effect 
with B. 11 of the Indian Civil Procedure C.de. 


When therefore, in a suit ona bond brought in British Baluchistan, the 
defence was that the bond had been obtained by fraud, anda previous suit by 
defendant for cancellation of the bond on that ground had been dismissed by two 
Courts on tne merits, but in the third{the final Appellate Court) the dismissal 
had been upheld solely because the suit was not properly constituted. 


Held, that the issue as to fraud had not been ‘‘ heard and finally decided ” 
within the meaning of: 8.10 of the Regulation, and that the defence based on 
that allegation was still open to defendant. , 


‘Sheosagar Singh v. Sitaram Singh 1, followed. 

Appeal from a decree of the Judicial Commissioner in 
Baluchistan, dated March 81, 1914, affirming a decree” of the 
District Judge of Quetta-Pishin. g 

The facts of the case are sufficiently stated in their Lord- - 
ships’ judgment. The Lower Courts decreed plaintiff’s suit ‘on 
the ground that the defence was bound by res judicata. 

Dunne for Appellant :— The Indian law is that there is no 


final: decision if a judgment is appealed, and that an issue is never 


finally decided if the appeal is not decided on the merits, Where 
1. (1897) L.R. 241 A. 2051.0, R. 24 ©. 616 - 
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the decision of a lower Court is appealed to ,a superior. tribunal - 


which for ary reason does not think fit to, decide the matter, the 
question is left open and is not res judicata. 

Balkishenv. Kishen Lal 1, Gungabishen v. Roghoonath 2, 
Chunder Coomar v. Sib Sundar 8, Sheosagar Singh v. Sitaram 
Singh +4. 

The effect of the decisions is that on the real issue you are 
entitled to the judgment of the Court: that you are not to be 
deprived of it because'the Court has chosen to dismiss another 
suit for some other reason, The final Appellate Court in the 
former suit never went into the merits at all. 


Dube for Respondent;—The point finally decided “by the- 


Judicial Commissioner in the former suit was in substance that 
the bond cannot be avoided so long as the dissolution stands, 
Defendant now seeks to avoid the deed of dissolution, which 
is unchallengeable while tne OEDIGE decision stands: the bond 
is only evidence. 

Dunne replied. 

Their Lordships’ judgment was delivered (July .30, 1917) by 


Mr. Ameer Ali:—The only point for determination involved 
‘in this appeal turns upon the meaning to be attached to the 
words “finally decided” in S. 10’ of .the British Baluchistan 
- Regulation IX of 1896. That section provides as follows :— 


“©A Court shall nottry any suit in which the matier in issue has been heard 
-and finally decided by a Court of competent jurisdiction in a former suit between 
the same parties in the same rights, or between parties under. whom they or any 
of them claim. 


A short statement of the facts will explain how the question 
has arisen. N 

The parties to the litigation- carried on certain business in 
British Baluchistan in partnership with two other men ; in July 
1910 they agreed to dissolve the partnership ; according to the 
plaintiff, Ganesh Dass, accounts were duly adjusted, when a sum 
‘of over 9,900 Rupees was found due from the.defendant, Ashgar 
Ali Khan; on the 12th July.a formal deed of dissolution was 


executed by. the four partners, and on -the day following the . 


defendant executed the bond. on which the present suit is 
brought, The defendant’s case is that he signed the deed of 
dissolution which embodied the settlement and. executed the 


1. (1888) I. L. R. 11 all. 148, 2. - (1891) I. L. R.7-Cal. 981° 
8. (1882) I. L. R. 8 Cal, 681. 4, (1897) L. R. 241. A. 50, 
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bond, agreeing to pay the amount alleged tobe due from him, 
on, the fraudulent representation of the plaintiff that the 
adjustment of accounts was correctly made and on the assur- 
ance that should the defendant upon the examination of 
the accounts at his leisure discover any. mistakes they would 
be rectified, The defendant alleges that it was on the faith of 
these representations he executed the two documents. He further ` 
alleges that some days after the execution of the deed of dissolution 
and the bond in suit he had an opportunity to examine the state- 
ment of account, which he found to be wholly incorrect and 
misleading, that thereupon he called upon the plaintiff and the - 
Other partners to make a proper adjustment, undertaking to pay 
any amount that might on such further examination be found due 
from him, The plaintiff, Ganesh Dass, refused to accede to the 
proposal, and thereupon the defendant brought a suit on the 22nd 
July, 1911, in the Court of the Assistant Commissioner of Quetta - 
for a cancellation of the bond of the 13th July 1910, on the ground ` 
that he was induced to execute it by the fraudulent representations 
of the present plaintiff. The written statement of Ganesh Dass 
is not on the record of this appeal, but if appears from the judg- 
ment of the Judicial Commissioner in that case that among other 
pleas Ganesh Dass urged that, the bond being based on the 


- dissolution deed and being merely executed to record the manner 


in which the payment of the amount due to him was to be made, 
a suit for the cancellation of the bond alone would not lie. ` 


The défendant’s suit for cancellation of the bond came for 
trial before the Assistant Commissioner of Quetta, and he held 
that the defendant, Ashgar Ali Khan, had failed to establish his 
allegation of fraud. He accordingly dismissed the action, and 
his judgment was affirmed on appeal a the District Judge on the 
30th May, 1913. 


The defendant iierduvon preferred a second appeal under the 
provisions of Regulation IX of 1896 to the Court of the Judicial 
Commissioner of British Baluchistan, which is the final Appellate 
Court in that province: The Judicial Commissioner, Mr. Archer, 
considered that the objection of Ganesh Dass to ‘the frame of the 
suit was -well founded, and accordingiy, without entering into the 3 
merits of the case, dismissed the defendant’s appeal against . the 


_ orders of the Lower Courts dismissing his action. 
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The Judicial Commissioner gave his. decision in the following 
words, the exact import of which is not disputed. He says first :— 


$ Now it appears to me obvious that the respondent’s objection to the frame . 


of the suit was well founded, and that the plaint should either have been returned 
for amendment or rejected.” 


And then, after commenting on several mistakes inprocedure 
in the Courts below, he proceeds‘as follows :— 


~ 


“I purposely refrain from going in detail into the ` merits of the case 
because they cannot be discussed without biinging in the- question of the 
validity of the -dissolution agreement, a matter which is not formally before the 

‘Courts. It'is sufficient to say that after careful consideration of the record and 
the pleadings I am not prepared to interfere with the orders of the lower Courts 
‘dismissing-the appellant’s suit, since, for the reasons given above, I hold that the 
-bond of which cancellation is sought is merely consequential on the deed of 
dissolution of partnership, and that a suit for avoiding the bond cannot succeed as 
long as the dissolution deed remains in force.”’ 


On the 14th October, 1912, the ‘plaintiff, “Ganesh Dass 
instituted the present suit on the bond executed by the appellant 
‘on the 13th July, 1910. The defendant denied liability-. on the 
ground that it had been obtained from him by the fraud of the 
-plaintiff. 


It. is to be observed that whilst ‘this suit was pending in ‘the 


Court of the Judicial Commissioner the defendant broughtan action , 


to have the deed of dissolution cancelled, on the ground of fraud, 
but it was held that it was barred under the statute of limitation. 


. In Ganesh Dass’s suit on the bond the Indian Courts have 
held that the issue raised by the defendant was res judicata, and 
that they were precluded by the provisions of S. 10 of Regula- 
tion IX of 1896 from entering upon an‘enquiry whether the bond 
had been obtained from him on fraudulent representation. In this 
view they decreed the plaintiff's claim without-entering into the 
merits of the defence. The defendant has appealed to His Majesty 
in Council, and it is contended on his behalf that the Indian Courts 
have wrongly applied the rule of res judicata to the defence in the 
present case, as his allegation regarding the execution of the bond 
on the fraudulent representations of the plaintiff has never been 
decided in the Judicial Commissioner’s Court. z 

It appears to their Lordships that the contention is well- 
founded. “ The matter in issue” in the present suit is no 
doubt. the same as in the defendant’s own action. . It is clear, 
however, that although the two first Courts had found against 
his allegation, the final Court of Appeal refused to determine the 
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issue. S. 10 of the Regulation creates an estoppel by judg- 
ment only when the “matter in issue” has been “finally decided.” 
These words have received judicial interpretation in the case of 
Sheosagar Singh v. Sitaram Singh 1, 


In that case ‘the Board had to deal with the identical mains 
of res judicata arising under S. 11 of the Indian Civil 
Procedure Code, which, so far as the question. under discussion is 
concerned, is in part materia with S. 10 of the Baluchistan 
Regulation. Lord Macnaghten, delivering the judgement of their 
Lordships, explained the rule as follows :— 

“ To support a plea of res judicata it is not enough that the parties are the 
same and that the same matter isin issue, The matter must have been heard 
and finally decided.’ If there had been no appeal in the first suit the 
decision of the Subordinate Judge would no doubt have given rise to 
the plea. But the appeal destrosed -the finality of the decision. The judges 
ment of the Lower Court was superseded by the judgment of the Court of 
Appeal. . And the only thing finally decided by the Court of Appeal was that ina 


Bais eonntitntea as the suit of 1885 was no decision ought to have been pronounced 
on the merits.” 


Their Lordships will therefore humbly Ree His Majesty 


A thàt the judgments of the Courts in India in this case should be 


set aside and that it should ` be remitted to the Judicial Commis- 

sioner of British Baluchistan to direct a retrial by the Court of 

Fifst Instance. The respondent will pay the costs of this appeal 

and of the application made on his behalf on the 19th July, 1917; 

the costs incurred by.the parties!in India will abide the result. 
Solicitors for Appellant :—T. L., Wilson & Co. - 


Solicitors for Respondent -—W. W. Box ¢ Co. 
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AN THE HIGH COURT OF J UDICATURE AT MADRAS. 
[FULL BENCH.) - f 
- PRESENT:— SIR JOHN WALLIS, CHIEF JUSTION, MR, J USTICE 
SADASIVA AIYAR, “AND MR. JUSTICE KUMARASWAMI SASTRI. 
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Vaddadi Sannamma ... Appellant® (Petitioner). 
a y i y 
; > e 
Koduganti Radhabhayi. and others... Respondents (Respondents). 
Civil Procedure Code. Act V of 1998. 8. 47—Hwplanation—" defendant F. B. 
against whom a suit has been dismissed, ”' meaning of.—Person properly impleat , — 


ed, but against whom suit is dismissed as plaintiff abandoned part of his claim— Sannamms 
—Whether a party to suit within the meaning of S. 47—Maiiras Proprielary Estates Ra dhabha i 
- :Village Service Acl S. 17—Mortgage of Village service inam lands after the grant sh 
- +” of title-deed of enfranchisement but before the notifioation—Whether ee: and : 
operative. 
‘ When a party hag been properly impleaded as one of the defendants in a suit 
and the case against-him would have proceeded to judgment, but for the fact that 
“the plaintiff elected to abandon part of his case and the suit was in consequence 
dismissed as against this defendant, he is a “ defendant against whom a suit has 
` been dismissed’? within the meaning of the explanation to 8. 47 of the Civil 
© Procedure’ Code.. 
A mortgage’of village service inam lands in a proprietary estate executed after 
the grant of the title-deed of enfranchisement, bút before the date of the notification 
~ contemplated under S, 17 of the Madras Act II of 1894, is illegal and inoperative 
when it is made and does not become operative on the subsequent enfranchisement 
of the lands. p 
Where the Government issued an inam title-deed which recited that the i inam 7 
consisted of an assignment of land revenue and commuted its right to resume the 
assignment in consideration of payment to Government of a quit rent in addition 
‘to the existing jodi payable to the`proprietor and it said nothing about the 
enfranchisement of the inam or the lands from the condition of service, they 
remain liable as beforeand continue to form the emoluments of the village 
office until the issue of the notification. The lands- therefore continue subject to 
the prohibition ‘against any incumbrance and any alienation of the inam lands- 
prior to the notification is void at the time if is made. 
S. 43 of the Transfer of Property Act has not the effect of validating the 
alienation after the notification, by the transfer operating on the alienable interest 
acquired by the transferor. 


Appeal against the order of the District Court of Vizagapatam 
dated 2nd August 1916, in Appeal Suit No, 414 of 1915 preferred 
against the order of ‘the Court of the District Munsif of Choda- - 
varam in M. P. No. 800. of 1915 in E. P. No. 241 of 1915 in O, 
S. No. 384 of 1913. 
Hon. Mr. B. N. Sarma for Appellant. 
C. Rama Rao for P. Narayana Murthi for 1st Respondent, 
The Court made the following 
ORDER OF REFERENCE TO A FULL BENCH :— 
Abdur Rahim, J.:—The lands to which the dispute relates KER 
appertain to a village service inam and are situate in a proprietary: Rahim, J. 
A.A. A., O. No. 132 of 1916, - 21st November, 1917, 
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estate. The authorities having decided to enfranchise the inam, 
the inam title-deed was granted on 18th. August 1906 but the 
notification spoken of in S. 17 of Madras. Act II of 1894; fixed 
1st April 1911 .as the. date from. which. the ae e 
would take effect. Between. these two dates, 7. e. 7 on™ "28rd 
January 1909 these lands described by the mortgages as ‘ the 
enfranchised mirasi and inam lands belonging to us’ were. 
mortgaged ‘to the appellant who subsequently i in 1915 obtained 
an ordinary mortgage decree, The first respondent also had a 
mortgage on the same property and sued to enforce-it making the 
appellant a party; but being. advised that a mortgage of service® . 
inam lands was unenforceable, he gave up his claim on the mort- 


gage and obtained’a simple ‘money decree against mortgagors, hig . 
suit being dismissed as against thesappellant. The first respondent’ S 


decree was in 1914, 7. e:, before the decree of theappellant.. The — 


properties. being attached in execution of the former- money decree; a 


the latter asked by a petition in the execution proceedings that 
the lands may be sold subject to his mortgage decree. That 
petition has been rejected and the appeal is against that order.“ 


The respondent has taken the preliminary. objection . that. no: l 
appeal ‘lies, contending that although the appellant was impleaded . 
as a ‘party to the suit ‘and his name is borne on the decrée, 


he is. not ‘a party to the suit in which the decree was passed ” 


- within ‘the meaning of S. 47 of the -Code of Civil Procedure, - 


inasmuch as he ceased: to be & proper party when the respon- 


“dent gave up his claims on the ‘mortgage. _This proposition 


is laid down by -Ayling and Kumaraswami Sastri, JJ., in 
Krishnappa Mudali'v. Periasamt Mudali 1, but Sadasiva Aiyar 


and Phillips, JJ., held otherwise in an unreported case (Second 


Appeal No. 888 of 1916), It seems to me with all respect that in 
the former decision sufficient effect has not been given to the- 
plain language of the section which ig made still clearer by the 
explanation attached to it. The explanation says “For the pur- 
poses of this section, a defendant against whom a suit has been 
dismissed is a party to the suit.” Nor can it be said that it is the 
duty of a Court charged with execution of a decree to see that 
a defendant against whom the suit has been dismissed was 
properly made a party or not. Having in view however the 


conflict of views expressed in Krishnappa Mudali v. Periasami 


Ih NRE 
` ae ~ >}, (1917) 33 M. L. J. 532, 


+) 
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' Mudali 1 and’ Second - reer, No. 888 of 1916, the question should 
þe solved by a Full- Bench. ‘ 

Upon the merits, S. 43 of the Transfer of Property Act has 
been invoked to validate the mortgage in favour of the appellant. 
But it has been ruled: by this- court that that section has no 


applicatiou- ‘to alienations which -are prohibited by law on the 


grounds of public policy. The matter is fully discussed. by thé 
learned Chief Justice ‘in Spe Kakarlapudt Lakshminarayana 
Jagannada v. Srv Raja Kandukurt Balasurya Prasada Row 4 


`. with which I respectfully agree. -The same view’ of the law is 


- expressed in Narahari Bahu v.. Korithan Naidu 5,3, Batch 


Ramayya v. Dara Satcht 4, Karri Ramayya y. Villoori Jagan- ` ; 


nadhan 5, while a different- view prevailed in Angannayya Vi 
jo oea 6, The. decision in the last case is in direct conflict 
with the other decisions, all relating to alienations of service mam 
. lands. And in my opinion the present case cannot be effectively 


= distinguished from these by reason of the fact that on the date of the 


- appellant's mortgage the i inam title-deed had been issued, though 
` the notification was not issued till long afterwards, When S. 17. 


\+ of Madras Act IL of 1894 expressly says that the enfranchisement 


| shall take effect only from the date of the notification, it seems to 
me: that before that date the legal incidents attaching to: the 
property including its inalienability remained unaltered. - It.could 
not be said that by issuing the title-deed the Government 
: bound itself by way of contract to issue the ‘notification, though 
the notification was cerfain to issue in ordinary course and in -the 
latter’ sense it would be Hens to say that this expectation of the 
inam holder was not a ‘mere possibility.’ If the mortgagee 
could not rely on any contract in favour of the mortgagor, 
I find it still more difficult to say. that the inam title-deed. .by 
itself created some sort of inchoate interest in the property 
free from all restraint of alienation, although the Act says that, 
the enfranchisement shall have no effect except from the date of 
‘notification. But as there is a conflict of decisions on the applica- 
bility of S. 43 to Village Service Inams, I think this question also 
should be referred to the Full Bench. 

I would therefore refer ‘the following questions to a Full 
-Bench for opinion : 


1, (1917) 82M. L J. 582. 2, (1915) 88 M, L, 7. 660. 
© 8. (1913y 24 M. L. J. 462. a, (1918) I4 M. L. T. 480. 


5. (1915) 18 M. D: T. 360. 0. .. ne ~<.. 8.. (1908) 18 M. L. J, 147. 


BB. 


Sannainmi 
ee bane 
Radhabhayi. 
Abdur ete 
Rahim, J. 
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(1) Isa person who was impleaded aS & défendant i in & suit 
and agajnst whom the suit is dismissed by the decree, a`party to 
the suit in which the decree was passed within the meaning of 
S. 47 of the Code of Civil Procedure, if the dismissal of the suit 
against him was due. to the fact that at the trial the plaintiff 
abandoned that part of his claim by reason of which the’ defendant 
would be a proper party to the suit? ` 


(2) Isa mortgage of village service inam lands in a 
proprietary estate executed after the grant of the title deed of 
enfranchisement but before the date of the notification contempla- 
ted under 8. 17 of the Madras Act II of 1894 valid and operative? ~ 


Bakewell, J.:—By S, 17 of the Madras Proprietary Estates: 
Village Service Act, 1894, the Government was empowered to 
enfranchise lands granted as remuneration of a village office from ` 
the condition of service, but ‘‘ such enfranchisement*’ was 
declared to “ take effect on or after the date fixed in the notifica- 
tion issued under S. 19 for the levy of a village service cess.” That 


‘ is to say the Government might perform the act constituting an 


enfranchisement but its operation was suspended until provision 
had been made for the remuneration of the services on which the 
land had been previously held. ‘The holder of: the office therefore 
retained the land on the former tenure until such provision had 
been made, but he acquired a further interest in the land which 
on the occurrence of the prescribed évent would ripen into an 
absolute interest. In my opinion such an interest is assignable, 
and is not-a mere possibility of a like nature with a chance of an 
heir apparent succeeding toan estate or the chance of a relation 
obtaining a legacy on the death of a kinsman within the meaning 
of 5. 6 of the Transfer of Property Act, 1882, since it would 
become an absolute interest in the ordinary course of business. 


In the present case the holder af the lands, after the execu- 
tion of a deed of enfranchisement but before a notification had 
been issued by Government for the levy of cess, purported to 
transfer by way of mortgage “enfranchised mirasi and inam lands” 


held on service tenure, and I think that this wag a transfer of the 


inchoate interest which I have described. The transfer could not 
operate to convey the subsisting interest in the lands in so far as 
it consisted of a service tenure (Madras Act III of 1895, S. 5), but 
on the issue of the notification that interest became extinguished 
and the interest which passed under the mortgage became absolute, 


. PARI LY. THË MADRAS. LAw JouRNAL REPORİS. Oh. 


‘` \ = - z ay é 
- without any further act ofthe parties. The petitioner had there-~ 


fore a valid security and was entitled to apply to the Court that an 
attachment of the lands should be declared subject thereto. 
* The decree under which the attachment was issued contains 


the name of the petitioner as party defendant, and recites the 
plaintiffs claim as being fora sum due ona mortgage and the 


_. decretal portion directs that the suit be dismissed as against the 
petitioner. The petitioner was a proper party to the suit as framed. 


'- and the form of the decree was due to the relinquishment by the 
plaintiff of his claim under his mortgage and his acceptance of a 
“simple money decree. The case in my opinion falls precisely 
within the explanation to S. 47 of the Code of Civil Procedure, 
`- and the petitioner was a party to the suit and this appeal accord- 
‘ingly hes. _ 
_ Having regard to the differences of opinion mentioned by 
. my learned brother, I agree that the questions framed by him 
should be referred toa Full Bench. 


B. N. Sarma, vakil for the Appellant. 

P. Narayanamurti, vaki! for the 1st Respondent. - 

The Court expressed the following 

Opinion :—The Chief Justice :—I -am clearly of opinion 
that, when a party has been properly impleaded as one of the 

defendants in acase and the case as against him would have 

proceeded to judgment but for the fact: that the plaintiff elected to 

abandon part of his case and the suit was in consequence dismissed 

as against this defendant, he is “a defendant, against whom a suit 

has been dismissed,” within the meaning of, the explanation to 


S. 47, Civil Procedure Code. Thecase which came before the. 


Court in Krishnappa Mudali v. Pertasamt Mudali t, of a 
misjoinder of causes of action and of the plaintiff being required 


to proceed with.one cause of action only and the suit being ` 


dismissed as against the defendants who had been joined in 
respect of the other cause of action only, may possibly stand on 
a different footing, as to hold that the cause of action which the 
Court was prohibited from trying may be gone into in execution 
by virtue of S. 47 goes far to defeat the prohibition of joinder, 
and such a construction of 6. 47 should therefore be avoided 
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if it is panii to doso. As that question: is not before us, I’ 
express no opinion upon it; and will only say that the proper course 
in these cases appears to be for the Court to exercise the power 
which it now has under Order Í, tule 10 (2) of ordering at any 
stage of the proceedings, the name of a defendant improperly 
joined to be struck out, instead of dismissing the suit as against 
him, That will, as held by the Full Bench in Ramaswamit Sastrulu 
v. Kameswaramma 1, have the effect of taking him out of the 
operation of S. 47, hick ought not to apply to him seeing that he 
has no real concern with the suit. _I would answer the first 
question in the affirmative. pars 


_ As regards the second question, under S. 4 of the Madras Here- 
ditary Village-offices Act, 1895, the word “ emoluments” includes- 
“lands and assignments of revenue payable in respect of such lands” 
and according to the finding the emoluments. in this case included 
both the lands and an assignment of revenue arising out of them. 
Under S., 5 these emoluments are “not liable to be transferred ot 
encumbered in any manner whatsoever,” reproducing in substance 
the provisions of Regulation VI of 1831 which made such aliena- 
tions null and void. §..17 of the Madras Proprietary Estates’ 
Village Service Act, 1894, provides that, “if the remuneration of 
a village-office consists in whole or in part of lands, or assignments 
of revenue payable in respect of lands, granted or continued in 
respect of or annexed to -such village-office by the State, the 
Government may enfranchise the said lands from the condition of 
service by the imposition of quit-rent,—and such enfranchisement 
shall take effect from such date as Government may notify.” 
Government in this case issued an inam title deed which recited 
that the inam consisted of an assignment of land revenue and 
commuted its right to resume the assignment in consideration of 
payment to Government of a quit-rent in addition to the existing 
jodi payable to -the proprietor. It said nothing about the 
enfranchisement of the inam or the lands from the condition of 
service and they remained liable as before, and continued to form 
the emoluments of the village-office until the issue of the notifica- 
tion which was after the date of the alienation now in question. 
The lands therefore continued subject to the prohibition against 


_ the incumbrance in any manner whatsoever and the alienation in 


question was undoubtedly void at the time it was made. As- pointed 





1, (1900)-I. L, R. 28 Mad, 36110 M, L, J, 128, 


g 
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out’ in the order of reference, there is a conflict of decisions in 
this Court as to whether the subsequent enfranchisement has the- 
effect of validating such alienations. In 1907 it was held by White, 
C, J., and Miller, J., that, though the transfer was null and void 


under’ Regulation VI of 1831, yet after enfranchisement the. 


transferee was entitled under S. 43 of the Transfer of Property 
Act to require that the transfer should operate on the 


alienable interest subsequently acquired by the transferor. ` 


No authority wag cited, and the original illegality of the 
transfer was hot referred fo. On the other hand in Narahari 
Sahu v. Korithan Naidu 1, it was held on similar- facts by, 
Sundara Aiyar and Benson, JJ., that S. 48 has no applica- 
tion to cases where the transfer is forbidden by law on 
grounds of public policy, referring to Ramasamt Naik v. Rama- 
sami Chetti 9. This case was approved and followed in Batchu 
Ramayya-v. Dara Katchi, 8, and Karri Ramayya v. Villoori 
Jagannadhan 4. The decision in Ramasami Naik v. Rama- 
sami Chetti 2, on which reliance was placed has since been followed 
in Sri Kakarlapudi Lakshminarayana Jagannada v. Sri Rajah 
Kandukurt Balasurya Prasada Row 5, We have not been 
referred to any English decisions pointing the other way, and on 
the whole I think the sound position for-us to proceed on is that 
no equities arise out ofa transaction which is prohibited by law on 
grounds of public policy. The present caseno doubt differs from 


_ the earlier cases because the transfer by way of mortgage purpor- 


ted to be of “ enfranchised m'‘rasi and inam lands” and was 
inade after execution of the inam deed by which a quit-rent was 
imposed on the lands, a step which was intended to be followed, 
and was followed at an early date, by a -publication of the notifi- 
ction enfranchising the lands, The transfer was none the less 
illegal when it was made, and on the whole I do not think there 
are sufficient reasons for departing from’ what I understand to be 
the general rule especially in the absence of English authority in 


point.. In Bettesworth v. Dean of St. Paul’s 6, which is referred — 


to by Lord Macnaghten in Tatlby v. The Official Receiver 7, 
where a covenant in lease to renew for ninety-nine years which 
was lawful when made was rendered eee by subsequent 
(1913) 24 M. L. J. 462, 

R. L R. 80 Mad. 255=17 M. L. n 201 

(1913) 14 M. D. T, 430. -° - (1915) 18 M. L. T. 360. 

(1915) 28 M. L. J. 650. 

Sel. Oas.'in Oh, 66, 1 Bro, P. C. 240; 7. (1888) L, R. 18 A. O. 628, 552, 
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statutes, it was held by the House of Lords, that, as the statutes 
permitted leases for forty years, specific performance by executing 


-æ fresh lease for forty years might be decreed, but in -that case 


the original agreement was lawful, and it does not cover the 
present case where the transaction was illegal at the time ib was 
entered into. As regards the second question my answer is that 
the transfer was cleary illegal and inoperative when it was made 
and did not become operative on the subsequent enfranchisement 
of the lands. 

Sadasiva Aryar, J. :—I agree with my Lord in the answers 
to be given to the two questions referred to us. 
Kumaraswamt Sastri, J.:—I agree, 

C. ALS. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH. ] 
PRESENT :—SIR JOHN WAULLIs, Chief Justice, MR. JUSTICE 
SADASIVA AIYAR AND MR. JUSTICE KUMARASWAMI SASTRI. 


Prativadi Bhayankaram Pichamma Petitioner* Counter-Peti- 
alas Mangamma. tioner-Plaintiff). 
: V. : 
Kamisetti Sreeramulu, and others. Respondents (Petitioners- 
Defendants 2, 8 and 5). 

Civil Procedure Code, (Act V of 1908) O. 17 Rr. 2 and 3—Sope of—Rules 
independent and mutually exclusive—Rule 8 applies only when parties are present 
on the adjourned date. 

Per Sadasiva Aiyar and Kumaraswami Sasiri, Jd. : 

Rules 2 and 8 of Order 17 of the Civil Procedure Code are independent and 
where the requisites ‘of rule 2 are satisfied that rule and not rule 3should be 
applied, although in addition to the absence of the party circumistances exist 
which would satisfy the requirements of R. 8. 

Rule 8 applies only to cases whore the parties are present and have not satis- 
fied the court as to the existence of any adeq uate reason for their not having 
done what they were direoted to do. 

Chandramathi Ammal y. Narayanaswami Aiyar 1 followed. 

Per Chief Justice + When aĉase is called and the defendant'is absent and the 
Court resolves to proceed against him exparte, there is nothing to prevent the 
court from applying the provisons of O. 17 R. 3 and disposing of the suit notwith- 
standing the defendants’ failure to do what he had been granted time to do, but 
that disposal will be none the less exparte and the decree will be liable to be set 
aside under O. 9 r. 18. ; 

There is no conflict at all between the two rules, O. 17 rules 2 and 3, and each 
may be fully applied at the proper stage of the case. 

The decision in 88 Mad. 241 in so far as it laid down that the two rules must 
be read as mutually exclusive went too far. 

——*"G,_R. P. No. 1248 of 1916. |. 2lat November 1917. 
1. (1909) I. L. R. 83 M. 241=19 M. L. J. 760, 
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Petition anaes S. 115-of Act V of 1908 a the High 
Court to revise the decree of the Court of the Subordinate Judge 


of Kistna at Bilore in Miscellaneous Appeal No. 233 of 1916. 
preferred against the order. of the Court of the Additional District . 


Munsif of Kovvur at Ellore dated 15th March 1916 in Civil 
‘Miscellaneous Petition No. 154 of 1916 in Original Suit No. 49 


of 1915. 


their Lordships. (Abdur Rahim and Oldfield, JJ.) when they 
made the following 
ORDER OF: REFERENCE TO A FULL BENCH :— 


- Abdur Rahim, J.:—The question in this appeal relates tothe 
Te of rules 2 and 3 of Order 17 of the Code of Civil 
Procedure. . What happened in this cdse is shortly stated in the 
judgment of the Subordinate Judge.” The suit was instituted 
first in the Court of the District Munsif of Kovur and afterwards 
transferred to that of the Additional District Munsif, In the 
latter Court, the plaintiff examined most of his witnesses and on 
the application of the defendant, the suit was adjourned to Tth 
February 1916. On that date neither the defendants’ guardian 
- nor the vakils were present. The District Munsif closed the case 
and delivered judgment in favour of the plaintiff on the - 8th 
February 1916. There is im my opnion conflict of rulings in 
this Court as to whether rule 2 or rule 3 of Order 17 applies to 
facts like these. In Naganada Aiyar v. Krishnamurti diyar 1, 


which was a judgment of Munro, J., and myself, it was held that 


S, 158 of the old Code empowers helou in circumstances such 
as those in this case to decide the suit on the merits whether the 
party at-whose instance the adjournment was granted was present 
or not at the date fixed for hearing. If the parties or any of them 
fail to appear on the fixed date, it is open to the Court to proceed 
either under S. 157 or 158. If there are no materials before the 
Court on which to come to a proper decision: on the merits, it 


would ordinarily deal with the case under rule 2, otherwise under - 
rule 8. In the case in Naganada diyar v. Krishnamurthi 


Aiyar 1, an earlier decision of this Court reported in Chandra- 
mathi Animal v. Narayanasam Aiyar, 2 to which the present 
learned Chief Justice and Krishnaswami Aiyar, J., were parties, 


: 
1, (1910) I. L. R. 34 Mad. 97=20 M. L. J. 585, Ba i 
Q, (1909) I. L, R. 83 Mad. 241 ; 19 M. L. J. 760, 
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was not noticed. There it was held that $, 158 of the Old Civil 
Procedure Code, which corresponds to rule 8 of Order 17 of the 
new Code would only apply if the parties are in attendance and 


. there is failure to.do what a party is given time todo. If the parties 


are not in attendance, then according to that ruling, S. 157 of the 
old Code corresponding to rule 2, Order 17 of the present Codé . 


.would alone apply and that these two rules are mutually exclu- 


sive. This view seems to have been approved in Chenroyan v. 
Rama Chetti 1 while the view propounded in Naganada Aiyar 
v. Krishnamurthy Avyar 2 appears to be the sarne as that taken 
in Enatulla Basuma v. Jiban Mohan Roy 3: 


The question is one of importance and frequently arises and 
I think that it ought to be settled by a Full Bench. The question 
therefore referred to the Full Bench is whether the view taken in 
Chandramathti Ammal v. Narayanasamt Aiyar, 4 or in Naga- 
nada Aiyar v, Krishnamurthi Avyar, 2 as to the proper scope 
and meaning of Order 17, rule 2 and rule 3, is correct. 


Oldfield, J.:—-I agree to the reference proposed by my 
learned brother. 


B. Narasimha Raoand K. V. L. Narasimham, Counsel 
for the Petitioner. 


P. Somasundaram, Vakil for he Respondents. 


The Court expressed the following; 


Opinion :—The Chief Justice:—I am of opinion that 
Chandramatht Ammal v. Narayanasamt Aiyar`t to which I was a 
party was rightly decided. As the question is very fully dealt in 
the opinion of my learned brother, I shall merely state the conclu- 
sions at which I have arrived on further consideration. Under 
the Code, where the plaintiff appears and the defendant does not 
appear either on the day fixed for the first hearing [Order IX, rule 
6 (1)] or on any day to which the hearing of the suit is adjourned 
[Order XVII, rule 2 read with Order IX. rule 6 (1)], the Court, if 
it is proved that the summons was duly served, may proceed 


ex parte. In either case, where the Court has disposed of the 
_ tase ea parte and passed a decree against the absent defendant, he 


may, under Order IX, rule 13, move to set aside the decree on 





A o o o, 


1, (1916) 8 L. W. 524. 2. (1910) I. L. R. 34 M. 97. 
= 8. (1914) I. L. R. 41 Cal, 956, 4, (1909) I. L. R 38 M. 241. 
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the ground that he- was prevented by any sufficient cause from 
appearing when the suit was called on., When a case is called on 
and the defendant is absent, and the Court resolves to proceed 
against him ex parte, there is nothing, I am now of opinion, to 
‘prevent the Court from applying the provisions of Order XVII, 
rule 8 and disposing of-the suit notwithstanding the defendant’s 
failure to do what he had been granted time to do, but that 


disposal will be none the less both in fact and in law ex parte, | 


and the decree will be liable to be set aside by the defendant 
under Order IX rule 13. If the ex parte decree is set aside 
_and the case restored and the defendant appears, it will still 


be open to the Court to apply the provisions of Order XVI, | 


rule 3 after hearing what the defendant has to say in explanation 
of his failure to do what he had been given time to do. There is 
I think no conflict at all between the two rules, and each may be 
fully afic on this construction at the proper stage of the case. 
- In so far as we laid down in Chandramathi Ammal v. Narayana- 
sami Aiyar, 1 that the two rules must be read as mutually exclusive, 
I think we. went too far. 


With great respect I am unable to agree with any of the 
rulings or observations in the cases cited that take a different 
view. 

Sadasiva Atyar, J. -—Lhave nothing to add to the judgment 
= which my learned brother Kumaraswami Sastri, J., is about to 
pronounce and I entirely concur in it, . 


Kumaraswami Sastri, J.:—The question raised by this 
reference relates to the scope of rules 2 and 3 of Order XVII of the 
Civil Procedure Code. Rule 1 empowers the Court on proper cause 
being shown to grant time to the parties at their instance and to 
adjourn the suit on such terms as to costs as-it thinks fit. Rule 2 
provides that if the parties or any of them fail to appear on the 
adjourned date, the Court may dispose of the suit in one of the 
modes directed in that behalf in Order, LX or make such other 
order as it thinks fit. Order IX relates to the procedure to be 
followed on the date fixed in the summons for the parties to appear 
and provides for the consequence of non-appearance. ‘Rule 3 


provides that the Court may dismiss the suit if both parties fail - 


to appear. Where the plaintiff appears and not the defendant, 


rule 6 empowers the Court to decide the suit ex parte if the. 


1; (1909) I. L. R. 88 M. 241. 
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F.B. - summons has been duly served on the TAE in time to enable 


‘Pichamma. him to appear. Where the defendant appears and not the plain- 


in du tiff, rule 8 directs that the Court should dismiss the suit wholly 
. == or partially if the claim or any part is not admitted. Rule 9 
cae Foi entitles the plaintiff to have the dismissal set aside if he satisfies 


z, Sastri, J. the Court that he had sufficient cause for non-appearance. Rules 
7 and 13 enable the defendant who failed to appear to set aside 
the exparte order or decree against him on shewing proper cause 
for his nori-appearance. Rule 3 of Order XVII empowers the 
Court to decide the suit forthwith notwithstanding the failure of 
either party to whom time is granted to produce his evidence or 
= 7 ~ to cause the attendance of his witnesses or to perform any other . 
act necessary for the progress of the suit. It will thus be seen 
that rule 2 of Order XVII empowers the Court to apply to 
adjourned hearings the same procedure to be followed in case 
\ . of failure of the parties to attend at the first hearing. ~It however 
expressly empowers the Court instead of proceeding under Order 
IX to pass such other order as it thinks fit. There is therefore 
nothing to prevent the Court from adjourning the case: to another 
day if the parties fail to appear and the Court thinks that in the 
interests of justice it should not dismiss the suit or decree it 
ex parte. This should be borne in mind as it has been strenuously 
argued before us on the strength of some of the observations in 
some of the decisions -referred to in the course of argument that the 
view taken in‘Chandramatht Ammal v. Narayanasami Aiyar, } 
is likely to entail great hardship on the defaulting party. Where 
the Judge thinks that a defaulting party has proved his case, heis 
not bound to apply the provisions of Order IX but can adjourn 
es the case to another-day in case he fails to appear and I am sure no 
Judge with.any sense of justice would dismiss a just claim which 
he considers proved simply because a party fails to appear .on an 
adjourned date, On the other hand it seems to me to be pretty 
plain that the application of rule 8. will be the harder of the two 
courses as rule 3 empowers the Court to proceed to decide the suit 
forthwith on the materials before it. So faras the plaintiff is 
concerned the Court may dismiss the suit on the merits if the ` 
evidence on record does not prove plaintiff’s case. It may pass a 
decree if the defendant is absent and there is formal proof of 
plaintiff's claim or the onus is on the defendant. The dismissal 


1. (1909) I. L. R. 38 M. 241 — 
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of the suit or passing of a decree being on the merits, the only F. B. 
remedy of the party aggrieved will be by appeal or review. It is  Pishamma 


difficult to see what the use of an appeal will be if there was no v. 
TET. i TRE Sreeramulu 

application for adjournment which was refused: The case will, as 

have to be considered by the Appellate Court and desided on the vent 


materials before it'and the Court cannot in very many cases sayz Sastri, J. 
that the decision of the lower Court on the materials before it is i 

> erroneous. As regards review, the scope of Order XLVII is more : 
restricted than that of Order IX. Ifthe plaintiffs evidence “ig 

sufficient, then the defendant if he appears will be entitled to let 

_in his evidence in the absence of the plaintiff and it will often-be 

extremely difficult to determine how far reliance ought to be 

placed on evidence which has not been tested by cross-examina- 

tion. The provisions of rule 3 are certainly more stringent than 

the provisions of rule 2 and except in cases where the case has’ 
been closed on both sides and the adjournment is only for argu- 

ment, it is difficult to see how-any decision on the materials before 
the Court can be satisfactory. 

If a party is absent and the Judge proceeds to dispose of the 
case on the merits under rule 3, there can be no review if the Judge 
does not preside over the Court when the application is made, as 
rule 2 of Order XUVIT limits the power of thé successor to grant 
a review only in cases of discovery of such new and im portant 
matter or evidence as is referred to in rule I or the existence of a 
clerical or arith metical mistake or error apparent on the face of 
the decree. It-cannot be said thata party who is given time to 
adduce evidence and who owing to absence is unable to do so has 
discovered new and important matter or evidence. -If owing to 
absence he is unable to do any other act necessary for the further 
progress of the suit for which time has been allowed, it is equally 
a case where no review can be applied for*in case the Judge who 
decided a suit unde Order XVII, rule -3 is not presiding over the 
Court. The appellate Court in such cases cannot reverse the 
decree based on the materials before it. It cannot say the Court 
should have granted an adjournment where the party was absent 
and did not ask for one and it seems to me that the Appellate z 
Court cannot'interfere on the ground that sufficient cause was ` 
shown for abserice unless it can apply the provisions of Order IX 
and it cannot do this if rule 3 is held to be-the only rule applicable 
to cases where a decree is passed in the absence of a party to 
whom time has been given for the doing of an act and the Court 
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~~ 


hig absence piocectis to decide the, suit “ forthwith” on the 
materials before “it.” Leaving out of consideration the case of a 
party who is absent on an adjourned date without sufficient excuse 
(and who deserves no consideration either under rule 2 or 3,) 
the application of rule 2 which would give the party the right to 
set aside the order of. dismissal or ez parte decree on merely 


‘showing that he was prevented, from sufficient cause from 


appearing and to have the whole case reheard on its ‘merits after 


` adducing all the evidence_available is more beneficial and wider 


in scope than an application for review or an appeal which would 
be the only course available if rule 3 is- held applicable to cases 
of absence. ` 


> 


The scope of $s. 157 and 158 of the old Code which correspond 
to rules 2 and 8 of Order XVII of the present Code has been the 


+ gubject of: conflicting decisions. The decision af Wallis and 


Krishnaswami Aiyar, JJ., n Chandramatht Ammal v. Narayana- 
sami Aiyar 1, which follows Shrimant Sagajirao v. Smith 2, is in 


. accordance with the view taken in Maharaja of Vijayanagaram 


v. Lingam Krishna Bhupati 3. It has been followed by Seshagiri 


` Aiyar, J., in Majeti Nagaratnam v. Pachigolla Ramayya 4, and 


by Sadasiva Aiyar and Moore, JJ., in Chenroyan v. Rama Ghetti 5, 


It supports the view that rules 2 id 3 of Order XVII are indepen- ` 


dent and mutually exclusive and that where the requisites of rule 
2 are satisfied, that rule and not rule 3 should be applied, although 


in addition to the absence of the party circumstances exist which 


woul satisfy the requirements of rule 3. ~ 


On the other hand a different view was taken by Munro and 


Abdur Rahim, JJ.,in Naganada diyar y. Krishnamurti Aiyar © 


. where it was held that, absenċe of a party on the date of the 


adjourned hearing does not preclude the ~Court from. dealing with 


the case under S. 158 (Order XVII rùle 3). The earlier decision. “ 


in Chandramatht Ammal v. Narayanasami Aiyar 1, has not been 


considered and the reasons given in that decision have not been * * 


rnet.. In Mariannissa .v. Ramkalpa Gorain 7, (Mookerjee 5 
and Holmwood, JJ.,) it was held that the scope of S$. 157., 





1. (1909) I. L. R. 38 Mad. 241, 2. (1895) I. O. R. 20 Bom. 738, 
3. (1902) 12M. L. J. 478, 4. (1914) 2 L. W. 105. 
5. (1916) 3 L. W. 524. 6. (1910) I. D. R. 84 Mad. p. 97. 


7¢ (1907) I. L. R. 34 Cal. 285. 
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was distinct from-that of S. 188 but that the Court can act 


under $. 158 even though the parties are absent if the 


requirements of S; 158 are otherwise satisfied and the Judge’ 
thinks there are materials on record on which it can pronounce 


judgment. The learned Judges were however of opinion 
that there was no justification for applying S. 158 to a case 
to which $S. 157 is more appropriately applicable. In Enatulla 
Basunia Jiban Mohan Roy 1, Imam and Chapman, JJ i held that 
where an adjournment was granted. at the instance of a party for 
the purposes stated in rule 3 and there are materials enabling the 
Court to decide the suit, it must act under rule 8 and not rule 2. In 
Ningappa v. Gowdappa ?, a similar view was taken. The learned 
Judges thought that 5. 102 contemplates that on the record as it 
stands the plaintiff has not made a case which if unrebutted would 
entitle him to any relief and that application of S. 158 would be 
less burdensome to the party, but with all deference I think for 
the reasons already given that the balance of hardship is the 


` other way in the very great majority of cases that are likely to arise 
- under Ss. 157 and 158. S. 102 contains no such qualification as is 


indicated and compels the Court to dismiss the suit if plaintiff is 
absent and defendant does not admit the claim. This decision was 
followed by Phillips, J., in Subraminia Othuvar v, Munusamiya 
Pillai 8, but no reference is made to the decision in Chandramathi 
Ammal v. Narayanaswanm Atyar * nor is there any discussion 
of the authorities. 


I am of opinion that the on in Chandramatht Ammal v. 
Narayanasami Aiyar *, which, if I may say so`with respect, is a 
well considered judgment dealing fully -with the matter, correctly 
gets out the principle to be applied to cases of absence of either 
party at the adjourned hearing, ) 

The decision of the question must depend on the express 
language of Order, XVII, rules 2and 3, As pointed out in 
Chandramatht Ammal v. Narayanaswamt Atyar 4 8. 157 
_ ‘(rule 2) deals with cases of absence of parties and 8.158 (rule 
8) with failure to do what was ordered. ` If the party fails to 
appear S. 157 (rule 2) apples and there is no reason why the 


“<<. Court should assume (in the absence of any explanation) that he 
“Gg guilty ¢ of default so as to apply the stringent provisions of S. 





i (1914) I. L.R, 41 0. 956: , 9. (1905) 7 Bom. L. R. 261. - 


` 8. (1915} 31I. C. 869. _ 4. (1909) I. LOR. 88 M. 241, 
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l i F. B. 158 (rule 3). I think the correct rule is to treat rule 3 as applying 


Pichamma ` ODly to cases where the parties are present and have not satisfied 


a v i the Court as to the existence of any adequate reason for their not 
pasg having done what they were directed to do. I have already dealt 
Kumara- = with the matter from the point of view of hardship to the parties 


swami : 
Sastri, J. and my own experience is that the rule laid down in Chandra- 


mathi Ammal v. Narayanaswami Aiyar} has been a safe 
and uniform guide to Courts. The construction moreover ‘is 
one that suggests itself on a consideration of the plain language of 
rules 2 and 3. I have no hesitation in coming tothe conclusion 
that the decision in Chandramatht Ammal v. Narayanaswami 
Aiyar 1, ought to be followed. 


C. A. S. 


re a OE e r 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SaDASIVA AIYAR AND MR, 
JUSTICE PHILLIPS. 


.  Vellayappa Moothan ~. æ. Appellant® (Plaintiff) 
Y, ‘ l , 
Krishna Moothan and others ... Respondents (defendants) 
Nos. 2 to 6). 
. Vellayappa - Iimitation Act, art. 57, 61, 62, 115 and 120—Suit for recovery of moneys 
Moothan 
y. ‘advanced by a partnership cunsisting of some of the members of a joint Hindu 
Krishna family to the family—Partition suit— Barred debt, if caw be claimed. . 
Noothan. Plaintiff and defendants 1 to 3 who were some of the junior members of a 


joint Hindu family, carried on a partnership trade for their separate benefit, even 
r ‘during the life-time of their common ancestor P: who died in 1906: - For his 
: funera] expenses, the partnership spent its own moneys. The partnership was 
dissolved in 1911 and the amount due to the partnership on the above account by 
the joint family estate fell to the share of the plaintiff among the partners. Ina 
suit for partition in 1913, plaintiff claimed to recover from the first defendant and 
defendants 2 and 3 (who formed a single branch), § of this amount, the remaining 
4 being the amount which he was liable to pay as a member of the joint family. 
Held, that the cause of action for the partnership to recover the moneys arose 
on the date of the loan, that the partnership could have sued the joint family for 
7 - recovery of this debt notwithstanding that some members of the joint family 
golely constituted the partnership, and that the plaintifi’s olaim could not be 
treated as an item of account in the partition suit as it was barred by limitation. 


Second appeal against the decree of the District Court of 
South Malabar in A, S. No. 965 of 1914 preferred against the 
decree of the Court of the Subordinate Judge of South Malabar at 
” Palghat in O. 8. No. 41 of 1913. : 


r í * S, A. No. 278 of 1916. - . 24th August, 1917. ` 
1. (1909) I. L. B, 88 M. 241. $ 
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P. S. Narayanaswami Aiyar for C. V. Anantha Krishna — yellayappa 
- Iyer for Appellants. | Beobhan 
C. Madhavan Nair, for Respondents. Krishna 
The Court delivered the following | 2 ee 
Judgment :—Sadasiva Aiyar, J :—The_ plaintiff is the 7 
appellant and the suit was a suit for partition. The genealogical 


' tree is as follows :. 
- Ponnappa 


; Plaintiff . 1st dofendant 4th defendant Navutti (died 1913) 
Jo | Delendants Jand 8. 
There was a prior suit (O. S. No. 27.0f 1906) brought by the 

áth defendant which was decreed, but that decree was not execut- 

ed, as, by a private engagement, his claims were satisfied. Hence 

the plaintiff sues. for 4 shave in the properties left (after so satis- 

fying the.4th defendant’s claim), the 1st defendant being entitled 

to another 3 share and defendants 2 and 3 being entitled to the 

remaining 3 share. This litigation was, however, complicated 

by the plaintiff claiming (among others) one further relief which © `. 

arises out of the following facts :— The. plaintiff, the 1st defendant, l 

and the 2nd and 3rd defendants alone carried on a partnership 

trade for their separate benefit. This trade was carried on even 

during the lifetime of the plaintiff's father Ponnappa and of 2nd 

and 3rd defendants’ father Navutti. Ponnappa died about August - 

1906. For his funeral expenses, the partnership consisting of. ~ 

the plaintiff, the. 1st defendant and the defendants 2 and 3 

spent moneys belonging separately to the partnership. -When 

the partnership was dissolved in 1911, the amount alleged on , 

the above account to be due to the partnership by the joint family 

estate fell to the share of the plaintiff -among the partners. The 

plaintiff claims in this suit to recover from the Ist defendant and — 

the defendants 2 and 3, 3 of this amount which forms item 1 

of the D schedule to the plaint, the remaining 4 being due to . 

himself (as the assignee from the firm) by himself (as one of the 

three sharers of the joint family). The value of this relief, that 

is, for recovery of 3 of the debt due by the joint family to the 

partnership business is Rs. 567-12-7. The lower courts disallowed 

the plaintiff's claim for this relief as also for a minor relief valued . 

at Rs. 68-5-4 relating to items 2t0 4of B1 schedule. This 
~ second appeal relates to these two matters, but there is nothing in 

- 5 X 
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` 


the appeal so far as it relates to items 2 to 4 of B 1 schedule. The 
second appeal is therefore at once dismissed so far as it relates to 
that matter. ` i : 


` The ground on which the lower courts disallowed the plain- 
tiffs claim to recover 2 of the amounts spent out of the partner- 
ship, funds for the: necessities of the joint family is that the 
amount was spent solong ago as in 1906 and the claim for its 
/recovery was barred by limitation, the suit having been brought 
m 1913. ` : . 
Mr. Narayanaswami Aiyar for the appellant before us con- 
tended, (æ) that the claim-was not barred by, limitation because the 
cause of action arose only at the dissolution of the partnership in 


1911, . (b) that, though his claim to recover the shares of the 1st 


defendant and of the 2nd and 3rd defendants in the money spent 
may be barred, the plaintiff was entitled, in effecting a partition 
of the joint family properties, to have allotted to him properties . 
exceeding the value of the shares allotted to the other $ share 


by the amount due to the partnership by such sharers. 


As regards contention (a), I do not see how the date of the 
dissolution of the partnership can give a cause of action against the 
joint family which cause did not exist before. The right of the. 
members of the partnership firm in the moneys taken out of 
the firm had nothing to do with the rights and liabilities of the 
joint Hindu family of which the members-did not solely consist 
of the partners of the firm but included others. Mr, Narayana- 
swami Aiyar, argued on the basis of the two decisions, in Rustomji 
v. Sheth Purshotamdas! and Kashinatha Kedari v. Ganesh? that 
the partnership consisting of the plaintiff, the Ist defendant and 
the defendants 2 and 8 (four in number) could not have brought 
4 suit against the joint family consisting of the plaintiff, the 1st 
defendant, the father of the defendants 2 and 3 the defendants 2 
and 3 and the 4th defendant, (six in number), because the plain- 


" tiffs’ four names would also have to appear as the names of four of 


the six defendants in such a suit and that therefore the only course 
for the members of the partnership was to have treated the loan ag 
an item to be taken into account in their favour against the other 
coparceners of the joint family when the joint family members 
separated from one another, | 


1, (1901) I. L. R. 25 B. 606. 2. (1902) I. L. R. 26 B, 739, 


a ~ 


~ 
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In the first Sines: thèse two decisions were given in 1901 and. 


1902 under the old Civil Procedure Code. Jenkins, C. J., says at 
page 612, (Rustomji v. Sheth Purushotamdas 1)? “ This ig in 
accordance with the doctfine that where an individual is a common 
partner in two-houses of trade, no action can be brought by one 
house against the other house upon any transaction between them 
while such individual is a common partner. .In illustration of 
this, we may refer to Bosanquet va Wray 2,” ` 


This doctrine is founded on the elementar y tule of procedure 


too often disregarded in this country, that the same individual, 


even in different capacities, cannot be both a plaintiff and a defen- — 


dant to one and the same action.” But the learned Judge proseed- 


ed to say, “While, however, ab Common Law, this rile led to the - 


result we have indicated, the Courts of Equity surmounted this 
diffculty. Though they observed strictly the rule that a man 


eannot be both plaintiff and defendant, they did not allow it to 
stand in the way of doing justice between the parties; for provided © 
all interested were before the court either as plaintiffs or as defen- ` 


dants, they adjusted and determined their rights. This is aptly. 
exemplified in Luke v. South \Kensington Hotel Company 3.” I 


think that the reasoning in the above decision does not lead to. 


the result that no suit at all could be brought in which a decision 
could be arrived at as regards the claim’by.a firm consisting of A 
and B as partners against a firm consisting of A and C as partners 


even under the old Procedure Code. All that seems to have been ` 


decided wasa matter of procedure that A should not figure both 
ag plaintiff and defendant and that the suit should be so framed 
“as regards parties that this irregularity does not occur while 
further taking care that all the three partners A, B and C in both 


firms are made parties to the suit. The proper prayer in such a 


suit ought to be for the taking of the accounts of both partner- 
ships if necessary, for adjusting the rights of the partners and for 
the grant of just and equitable reliefs which arise-on the facts. 
Further, I do not think it is allowable to treat a Hindu joint 


family as of the nature of a partnership firm (the shares-and the - 


numbers of the members interested in the family properties not 
depending upon contractual’ relations but upon the rules -of Hindu 
law) or to treat the claim of a few of the members (who are 





1, (1901) I. L. B.25B.606. > % (1815)6 Taunton 597128 E. R. 1167.. 


3. (1879) 11 Ch. D. 121. . 
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Vellayapp. members of a separate partnership firm) against the joint family 


oe as the claim of one partnership firm against another partnership 

acral firm, Even if this could be done, a partnership by lending to the 

ae a joint family, does possess an immediate cause of action and though 
RGSBSslve 


_Aiyar, J. the former rule of procedure might not have enabled it to bring a 
suit in the form of an ordinary suit for recovery of the entire 
amount of the loan (with the members of the firm ranged as plain- 

_, tiffs and the same members and’ the other members of the’ joint 
family as defendants), there was nothing to prevent the members 

~~ of the partnership firm from utilising that cause of action to bring . 
a suit ranging the other members of the family, alone as defen- 
dants and praying for proper equitable reliefs. Even if any of the 
articles 57; 61, 62 and 115 of the first Schedule of the Limitation 
Act, ‘does not apply to such a suit, the residuary article 120 would 
apply to it and the firm should have, brought the suit within 6 
years. Nosuch suit within 6 years of 1906 was brought and 
hence the claim based on the loan of 1906 see1as tozhave been 
clearly barred in 1913. | | 


Again, if all the 3 membersof the firm are treated as manag- 
ing. members of the family, article 107 of the Limitation Act 
would apply. That article is as follows :—‘‘ By the manager of 
a joint estate of an undivided family for contribution, in respect of 
4 payment made by him on account of the estate.” This shows 
that a managing member is entitled to sue for contribution and is 

_ not bound to sue for or wait till, partition to get his claim against 
: the joint family adjusted. (In the cases in Aghorenath Mukhopa- 
dhya v, Grish Chunder Mukhopadhya 1, and -Tirupatiraju 
v. Rajagopala Krishnama Raju ?, the suit was brought after 
division in the family for contribution in respect of moneys 
recovered by a creditor from the person who was joint family 
manager) Again, the new Civil Procedure Code of 1908 (which 
came into force on Ist January 1909) by:O. 30 R. 9 allows a suit 
by one firm against another notwithstanding that the firms have 
commou partners. Hence, the plaintiff could have brought his 
suit against the joint family even as an ordinary debt claim (and ~ 
not for contribution or other equitable relief) on 1-1-1909 and 
this suit brought in 1913 is barred on this ground also. 


1. (1892) T. L. R. 20 0. 18. 2, (1898)8 M.L J. 371. 
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Reliance was placed by Mr. Narayanaswami Aiyar on the 
decision in Ramdhari Singh v. Rermanund Singh 4, and on a 
passage in Mayne’s Hindu Law, 8. 470 for his contention that 
the plaintiff’s-claim is not barred by limitation. In the case in 
Ramdhari Singh v. Permanund Singh 1, the plaintiff and the 
defendants weré joint heirs of one R. 8. Singh. The plaintiff 
was entitled to 1/6th share in the estate of R. S. Singh, the 
defendants being entitled to 5/6th share. A sum of Rs. 7,700 
and odd belonging to the estate was in deposit in a court. The 
plaintiff sued for recovery of 1/6th of that amount (nearly 
Rs. 1,800). Defendants (among other defences) claimed to set- 
off plaintiff's 1/6th share of- the expenses incurred by the 
defendants on the sradh ceremony of one of R. S. Singh's widows. 
The learned Judges in their judgment (at page 1187) make the- 
following observations on the defendant’s claim of set-off: “ There 
remains the second item, the expenses of sradh. The learned 
- Judge in one part of his judgment seems to have held that there 
was no agreement on the part of the plaintiff to pay a share of 


such expenses, but in another place he says as follows :—“ The 


plaintiff alleges that the amount of cash found was over Rs. 4,000 
and certain amounts were allotted for sradh and other expenses 
and only the balance divided. The defendants allege that all 
that was found was divided and they undertook the sradh expenses 
on the plaintiff agreemg they should recoup themselves from the 
‘moneys in deposit, etc. now in suit. All these questions have 
to be gone into and many others.” - It'seems to us therefore that 
the learned Judge has not come to any positive finding upon the 
alleged agreement on the part of the plaintiff to pay a share of 


the sradh expenses. Besides, apart from any agreement, the . 


plaintiff is liable to contribute his share of the sradh expenses. 
The amount, however, which may be found on enquiry into the 
above matter, cannot be called an “ascertained sum.” But the sum 


need not be “ ascertained” in an equitable set-off. * * * We think ’ 


it inequitable to give a decree to the plaintiff for hig share of the 
assets realised, and drive the defendants to claim against the plain- 
tiff the amount which might have been spent on account: of the 
sradh, under an arrangement with the plaintiff, or the reasonable 
expenses of the sradh-apart from any agreement, more specially 
when a fresh suit may be barred by limitation, and when the 


vd 


1, (1915) 19 0. W. N. 1189, 
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defendants have paid court-fee upon the whole amount claimed by 
them.” So faras I could see, the learned J udges admit that 
the claim of the defendants for contribution if made in a suit by 
the defendants against plaintiff might be barred by limitation 
and all that they hold is that as defendants, they are entitled to 
claim a set-off of the contribution due to them by the plaintiff in 
respect of the sradh expenses. 


The passage in Mayne’s Hindu Law (see page 654, 8th Edn.) 
is as follows:—‘ But, of course, advances made fo any 
member for a special private purpose, for which he would have 
no right to call upon the family purse, or to discharge his own 
personal debts, contracted without the authority of the other 
members, or alienations of the family property made by an indi- 


vidual for his own benafit, would be properly debited against him. 


in estimating his share.” 


This passage does not directly relate to the question now 
under consideration. It'velates $0 the converse case where a 
member of a joint-Hindu family as dn individual member gets 
an advance of money from the joint family funds for hig indivi- 
dual-separate benefit, the case before us being one where some 
members have themselves made an advance to the joint family. 


In the former case, the money advanced might be treated as joint 


family funds in the hands of the person to whom the advance was 
given which therefore ought to be brought into hotchpot at divi- 
sion. No question of limitation would then arise as regards such 
property. In the converse case before us, the joint family’s 
liability to an individual member or individual members- cannot 
be treated as assets or property to be brought into hotchpot at 


= division, I must further remark, as regards the passage in Mayne’s 


Hindu Law, that the authorities quoted in support of the proposi- 
tior of law laid “down in that passage, vtz. the decisions in 
Konerrav v. Gurrao 1, Ramanna v. Venkata 2 and Damodardas 


Maneklal v. Uttamram Maneklal8 cannot be said to fully . 


support the said proposition laid down so broadly. I think, 
that, if the advance was made, say by a father to one of his 
sons out of the joint family income in the father’s hands without 
any intention to make the son liable to account for the advance 
at division and without any agreement to that -effect between the 


ie a a 
1 -(1881) I. L. R. 5 B. 589. 2, (1892) I. D. R. 11 M. 246, 
: 8. (1887) I. L, R. 17 B. 271.. 


a 


af 
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father and the son, it may be an act .of partiality om the part of `, Vellayappa 
the father, but I do'not think that, after three years, the joint family i acne 


v. 
`or any of the other sons can call the favoured son to account for Saber 
. the advance, . ea 


s : Sadasiva 
Mr. Narayanaswami Aiyar relied also on certain passages in Aiyar, J. 


Freeman on Co-tenancy, Ss. 505 and 512, and contended that, in 

suits for partition between the co-sharers, courts of equity have 

got unlimited powers to do justice between the co-sharers. I was 

at first impressed with this argument, but after the best considera- : 
tion which I have been able to give to it, I donot think that, «` ` 
where a statute law (in this cage, Article 107 of the Limitation 

Act,) expressly treats a debt due even to the manager of a joint 

Hindu family as one to be sued for by him just as if he was a 

complete stranger and, if not, to have his remedy barred, it is 
permissible (apart from an agreement express or implied) to defeat 

the intention of the legislature by allowing it to be treated as an 

item of account or ag a debt to be discharged from the joint 

family funds when partition takes place, it may be, after several 

years. Of cuurse, the creditor member of the family, whether a. 
manager or a junior member, may, béfore his debt is barred, take 

it out of any family moneys which come to his hands before his 


debt is birrad, but he cannot do it after his claim for recovery is 
_ barred. ; l 


In the result, the second appeal is dismissed with costs. Phillips, J. 


Phillips, J. :—Plaintiff and defendants 1 to 3as partners 
of a trading firm defrayed the funeral expenses of plaintiff’s 
father, a member of their family, and after dissolution of partner- 
ship, plaintiff alone became entitled to the assets of the firm. In 
his present suit for partition plaintiff seeks. to recover the funeral 
expenses out of the joint family funds, although admittedly the 
claim, if treated ag a debt, would now be time-barred, Plaintiff 
pleaded a separate oral agréement under which he -is entitled to 
recover the funeral expenses, but it has been found that this 
agreement is not true and consequently it cannot be relied on here. 


It is first contended that the firm consisting of plaintiffs and 
defendants 1 to 3 could not have sued the joint family of which 
they are members, because they would have been bringing a suit 
against themselves, although in a different capacity, Whatever may 

have been the Common Law of England on this point, the rule of 


“ 


Vellayappa 
Moothan 
v. 
Krishna 
Moothan. 


Phillips, J.’ 


e 
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. \ 
procedure, that the same individual, even in different capacities, 


cannot be both a plaintiff and a defendant to one and the same 
action, has not been strictly followed by courts of equity as is 
pointed out by Jenkins, C. J., in Rustomji v. Sheth Purushotam 
Das 1, and is certainly not applicable to this country as is 
owi by the provisions of Order 30, R. 9 of the Code of 
Civil Procedure, which clearly contemplate suits between the 
same individuals in different capacities. The trading firm of which ` 
plaintiff and defendants 1 to 3, were partners could therefore have 
sued the joint family of which they were also members. Rule 9° 
no doubt places some Yestriction on execution of decrees obtained 
in suits between firms having one or more partners in common, 
but we are no} now concerned with that question. Í hold there- 


fore that plaintiffs and defendants 1 to 3 could have brought a suit 


for the funeral expenses against their joint family, even if it be 


“assumed that members of a joint fa mily are partners in a firm, 


and that such a suit is now time-barred. It is then contended - 
that plaintiff can claim the funeral expenses by way of set-off in | 
partitioning the.family property, although his right to sue for them - 
as adebt is barred by limitation, The right to set-cff, strictly 
speaking, is confined to a defendant, and if plaintiff makes the — 
claim by way of equitable set-off, it is nob very clear how plaintiff 
who has invoked the aid of the court against defendants, is 
entitled to any equity as against them. It is urged that he is so 
entitled because he has a legal right to demand partition. That 
ig quite true, but there is no obligation on him to make such a. 
demand and consequently when he moves the court to enforce his 
right to a share in the family property against the other defen- 
dants he is hardly entitled to claim something more than his share 
by way of equitable set-off. I therefore agree that the appeal- 
should be dismissed with costs. 
A. V.V. o. 


“ 


a 


¢ 


1. (1901) I. L, R. 26 B. 606 at 612. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


> PRESENT :—MR. JUSTICE Aynine ano MR. JUSTICE. SESHA- 
GIRI AIYAR. 


P. L. A. Palaniappa Chettiar ioi Appellant* (Plaintiff). 
~ Y 

V.L.A.R, Veerappa Chettiar and others... Respondents Um 
dants.) 


Limitation Aol— 8/18 —Ef fect —Suit against partners of firm—One of the de-. 


fendasts absent from British India for portion of the period of Limitation— Effect 
— Plaintiff's right to deduction of period (1) as against all defendants (2) at least as 
against absentee defendant—English Law compared—Partnership—Death of one of 
the pariners—Effect—Legal representative of deceased partner—Position and rights 
of ~ Release by one partner—Binding nature on other or others—Conditions—Bind- 
ing nature on legal representative of deceased pariner. a 


~ 


A, Band C were partners with Din a Firm known as the Epoh Firm. A, 
Band C were also partners with E in another firm known as the Singapore Firm. 
D died in 1908,’ and during the course of the winding up'of the Epoh firm, that 
is,in December 1903,A, B and C lent to the Singapore Firm a certain sum of money. 
In a suit instituted in November 1909 by F, the son of D, against A, B, O and E 
for the recovery of plaintifi’s share of the money so lent to the Singapore Firm, it 
appeared that E was not in British India between the end of 1903 and’ December 
1908, though the other defendants were in British India all the time, and that by æ 
bona fide deed of composition entered into by the Singapore Firm with its outside 
creditors, E was, on payment of a certain sum of money to pay off those creditors, 
released from liability to his partners for any moneys advanced by them. 


` Held, (1) that the absence of E from British India would under §. 18 of the 
Limitation Act, entitle plaintiff to claim a reduction of time as against E alone 
and not as against A, B and C also and the fact that plaintiff could have sued A, 
B and O, who were the co-obligors of F and were within British [ndia during the 


said period, was not a grouud for holding that the claim as against E was barred 
by Limitation ; and 


(2) That the release of E was, in the circumstances of the oase, binding on 
plaintiff, his remedy, if he had been damnified by the conduct of A, B and C, 
being to sue them for damages. ; - 


~ Effect of S. 18 of the Limitation Act in cases in which one of the defendants 
alone is absent from British India considered and compared with the English Law 
on tbe subject. = 


The lega] representative of a deceased partner of a fem i ig not by implication & 
partner. 


The right of some of the partners of a firm to avoid a fraudulent release of a 
debt by the other partner or partners and to recover theirshare of the released 
debt is personal to them and their legal representatives are not entitled to such a 
` right. 

After dissolution by the death of one of the partners, the surviving partners 
still have the right vf releasing a debt to the firm. z 





* A.B, No. 134 of 1911. i 80th August, 1917, 
6 ` 
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; Appeal against the decree of the Court of-the Temporary 
Subordinate Judge of Ramnad in O. S. No. 72.of 1910. 


M. Patanjali Sastri (A. Krishnaswame . Aiyar with him) 


_for the Appellant. 


‘S. Desikachartar for the Respondents, 

The Court delivered the following 

Judgment :—The suit was found by the Subordinate Judge 
to be barred by limitation. The suit loans were taken on 28th 


December 1993 and 20th January 1904, but the suit was not 
instituted till 3rd November, 1909, 


Appellant's first contention may be briefly Gaa of.” His 
Vakil argues that in accordance with a usage of the trading commu- 


- nity to which the parties belong, there was an automatic renewal 


at the end of every 3 months, the accrued interest being added to 
the principal and the total being treated as a fresh loan. There ` 


are entriesin Deféndant’s accounts which might be consistent 


with such a usage, but no evidence whatever has been adduced to 
show - its actual existence. “No such. contention appears to have 


_ been raised in the lower Court as far as can be seen and in para- 


graph 14 of his judgment the Subordinate Judge says these 
quarterly entries were made according to customs merely with a 
view to record exactly the amount of liability. In the absence of 
evidence of the usage this plea must be-rejected. 

= D is next urged that these entriés in defendant’s accounts . 
should be treated as payments of interest within the meaning of 
S. 20, Indian Limitation Act. This position is equally untenable. 
Entries in the debtor’s account books cannot be treated as pay- - 
ments: Vide Ichha Dhanji v. Natha1, Apppellant’ relies on . 
Kariyappa v. Rachapa 3: but the ruling in that case is clearly 
against him. There is nothing to show that similar entries were 


. made in plaintiff’s own books : and the entries in the books of the 


debtor firm could in no circumstances be a complete-answer to a 
suit brought by the creditor for recovery of ‘the amount due to him. 
~ The entries are not signed and so cannot be ‘treated as 
acknowledgments under 8. 19 Indian Limitation Act. | 
The last argument of-Mr. Patanjali Sastri on the question of 
limitation is entitled to far more weight. He argues that as the 


. Ist defendant was notin British India for six years from 1903 to 


1908 the plaintiffs cause of action was suspended during that 
1. (1888) I. L. R. 13 B 388, 2. (1900) I. L. R. 24 B. 498, 


a 


PART IL] THÉ MADRAS LAW JOURNAL REPORTS. 43 > 


period under Section 13 of the Limitation Act, not only against 
the lst defendant but also against defendants 6 and 8. Before 
disposing of this question of law, we must deal with a preliminary 


objection raised by the respondents to its consideration. It was . 


argued on their behalf that this exemption from limitation was not 
specifically pleaded in the plaint, and that consequently. the 
appellant is notentitled to be heard on it. .We asked the learned 
vakils whether, in view of the fact that the question was consi- 
dered at length by the Subordinate Judge, there are any grounds’ 
for holding that they were prejudiced by the procedure adopted 
by the lower Court. In answer, we were told that if this point 
had been mentioned in the plaint and raised in the issue, the 
defendants could have pleaded that under the Law of Epoh the suit 
was barred by limitation altogether. We are unable to understand 
why this plea should not have been put forward even though the 
exemption under §, 13 of the Indian Limitation Act was not speci- 
fically raised in the plaint. Having regard to the fact that the plea 
of limitation can be disposed of upon the admissions made by the 
defendant himself, and having also regard to the fact that the 
question way considered by the Lower Court, we think we should 
‘not be justified in refusing to hear the appellant on this point, 
Before proceeding further we may say that the deposition of the 
Ist defendant is clear and unambiguous that between 1903 (we 
shall take the end of 1903) and December 1908 he was not in 
British India. On this evidence there can be no doubt that 
if the lst defendant were the sole defendant, the suit would be 
in time. 


The question argued by ie learned Vakil for the ie 
has two. aspects ;—One is, whether the plaintiff is entitled to claim 
a reduction of time as against all the defendants by the fact that 
one of them was absent from British India, and the other, 
whether the plaintiff is nob entitled to deduct the time at least as 
against the particular | defendant who was not resident in India. 
These questions are not covered by any Indian authority. Mr, 
Patanjali Sastri drew our attention to some English cases bear- 
ing upon the statute of Queen Anne. The language of that statute 
is not very different from the one we have to construe. In Fannin 
y. Anderson 1, Lord Denman,Chief Justice, held that if one of the 
defendants was absent ina foreign country, the plaintiff was 





1. (1845) 7Q. B. 811116 E. R, 693. 
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entitled to have the period of absence deducted in his favour as 
against the particular defendant and his | co- promisors. This was 


followed by Jervis, C. J , in Towns v. Mead 1, The other learned: 


Judges who sat with him expressed. no opinion on the question. 
These two cases were quoted with approval in. Roddam v. 
Morley 2, Prima facie, therefore the extreme contention of 
the learned Vakil for the appellant would seem to derive support 
from these decisions; but, on examining them, we-are of opinion 
that the plaintiff ig not entitled to deduct the time of absence of 
the 1st defendant as against the other defendants. Mr. Shephard 
in his Commentary on the Indian Limitation Act points out that 
under the English Law if a-co-obligor who is within the jurisdic- 
tion is sued, it is open to him to demur to the trial of the action 
on the ground that the other co-obligors should also be proceeded 
with at thesame trial, Reference may be made in this connec- 
tion to the well-known case of King v. Hoare 3, Having regard to 
S. 43 of the Indian Contract Act which declares that co-promis- 
ors are jointly and severally liable such a plea: will not be 


available in India, Secondly, it is stated in Fannin v. Anderson £,. 


“The plaintiff cannot bring the absent . defendants into court 
by any act of his: and, therefore, if he be compelled to -sue 
those who are: within six years, without joining those who 
are absent, he may possibly recover against insolvent persons, 
and lose.his remedy against the solvent ones who are absent :” 
That again is not the rule of law which obtains in this country. 


~ 


See Muhammad Askari v. Radhe Ram Singh ® and Mool Chand ` 


y.` Alwar Chetty © It is doubtful whether the principle 


. mentioned by Lord Denman, Chief J ustice, is good law now even 
in England. See Bullen and Leakes’ Precedents of Pleadings note 


(A) at page 614 and‘ Leake on Contracts, page 684 (6th Edn). In 
this treatise, ihe law is stated in these terms; “A judgment 


recovered against one -of joint obligors of a bond merges the 


joint liability cn the bond, and is a bar to an action .against the 
others,; but if the obligors are bound jointly and severally. the 
judgment against one, without satisfaction, is no bar toan 
action against another upon his several ‚liability, whilst any part 


1. (1855) 16 Common Bench 184=189 E. R. 711. 

a, (1857) 1 De. G and J. 11=44 E. R. "622, 

8. (1849) 18-M & W. 494=158 E. R. 206. 

4. (1845) 7 Q. B. 813=115 E R. 693. . 

5. (1900) I, L. R. 22 A 807. 6. (1915) I. L. R. 89M 548. 


—_* 
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of the debt remains due.” A third ground upon , which -the 
English decisions proceed ; ig pointed out in Darby and Bosanquet on 
Limitation and that is that the principle of the cases decided under 
the Statute of James which. applies to one of several plaintiffs 
residing abroad should govern the construction of the statute of 


Queen Anne as well. None of the above special grounds ‘are “ 


applicable to India. “ Moreover, the language of S: 13 of the 
Limitation Act does not lend itself to the extreme contention of 
the appellant. Although the singular ‘defendant’ would include 
the plural ‘defendants’ the contention would necessitate our 
reading into the section some words like these, namely, “If 
there are more defendants thari one and any one of them happens 
to be out of British India.’’ We see no reason for adopting such a 
construction. We must therefore hold that the.absence of ` the 1st 
defendant would not entitle the plaintiff to count the period of his 
absence in his favour as against defendants 6 and 8. 

On the other hand we think that the alternative contention 
of the learned Vakil for the, appellant is well founded. As we 
stated already, under S. 43 of the Indian Contract Act. the liabi- 
lity of co-promisors is joint and several. S 249 of the Contract 
Act enunciates the same principle as regards partners. Conse- 
quently the plaintiff could sue for the whole’ of the amount the Ist 
' defendant alone; and he would be entitled under S. 13 of 
the Limitation Act to deduct the time during which the latter 
was absent from British India. The fact that in the suit thus 
brought, the plaintiff has impleaded defendants 6 and 8 is no 
ground for rejecting the claim as against the Ist defendant also. 
No violence will be done to the language of S. 13 of the Limita- 
tion Act by holding that as against the absentee defendant 
alone the plaintiff is entitled to the deduction of time during 
which he was away from British India, The fact that ~he could 
have sued his co-obligors who were within British India is not a 
, ground for holding that the claim against the Ist defendant is 
barred by limitation See Abdulkhadir v. Ahammad Shaiwa Ravu- 


thar 1. We must therefore hold that the appeal, so far as defen- k 


dants 6 and 8 are concerned fails and must be dismissed. The appeal 
also fails as against defendants 3, 4, 5, 7, 9 and 10 who are members 
of a joint family with defendants 6 and 8. We must now proceed 
to hear the appeal against the defendants. 1 and 2 on the merits: 





1. (1918) I. L. R, 38 M. 419, 
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A, Krishnaswami Aiyar and Patanjali Sastri-for Appellant. 
E. V. Krishnaswami Aiyar and S. Desikachariar for Res- 
pondents. 


This appeal as against Respondents 1 and 2 coming for on 
hearing on Friday the 17th day of August 1917 and this day, the 
Court delivered the following be . 

Judgment :—On the second question argued by. Mr. “A. 
Krishnaswami Aiyar, the facts are - these :—The father of the 
plaintiff was a-partner with defendants 3,6 and 8 in the Epoh. 
Firm, which we shall denominate as the Creditor Firm. Defen- 
dants 3, 6 and 8 were also partners with the Ist defendant in the 
Singapore -Firm which we shall call the Debtor Firm. The 
plaintiff's father died in 1903. ‘During the course of the winding 


__ up of the Creditor Firm, Défendants 3, 6 and 8 lent to the Deb: 


tor—Hirm a certain sum of money. The present suit is to recover 
the plaintift’s share of that loan. The question whether the - 
plaintiff can maintain the suit against a firm which consists of 
some of his own partners need not be decided as we agree with 
the Lower Court upon ~another point. D 

By Exhibit I,-the debtor firm entered into'a deed of . 
composition with the outside creditors of that Firm, The main 
provisions of that document are that the 1st defendant should pay — 
a certain sum of money to pay off these outside creditors and that * 
he should be released from liability to his partners for any moneys 
advanced by them. The arrangement.come to appears to us. to 
have been bona fide and reflects credit on the partners in.that 
they agreed to forego their own rights with a view to pay-off 


those who had lent moneys to the firm. We are unable. to agree 


with Mr. A. Krishnaswami Aiyar that'by such an understanding, 
defendants 3,6 and 8, secured any personal advantage to | 
themselves. We agree that moral turpitude need not be brought ~ 

home to them (see Nocton v. Lord Ashburn 1), but we think that . 
the arrangement was a business-like one and was entered into for. 
the purpose of securing the best interests of the Debtor Firm. The 
question, under these circumstances, is whether the releage of the 
1st defendant is impeachable by the plaintiff. That one partner 


_ can release a partnership liability is well established, See Lindley, 


page 180. That after dissolution by the death ‘of one of the 
partners, the surviving partners, still have the right of’ releasing 
~ 1, (1914) A. O. 982, 


- 
- 
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~ 


- 
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a or is clear from S. 263 of the Contact Sat: Vide also Motilal 
Bechardoss v. Chellabat Hariram 1. 


Mr. A. Krishnaswami Aiyar put forward the T argu- 
ment that after the death of oneof -the partners, his legal repre- 
sentative continues to be a partner for the purpose of winding 
up. We are unable to accede to this proposition. Under Sec, 241, 
the legal representative of a deceased partner will become a lender 
in respect of any business that might have been carried on by the 
surviving partners. If no business is carriedon then the legal 
representative will bea tenant in common with the surviving 


partners in respect of the assets of the business. Vide Story on ` 
-Partnership, S. 546. That the principle of S. 45 of the Contract ` 


Act is applicable to partners was decided in Moti Lal-Bechardass v.- 
Ghellabai Hariram! and we agree with this proposition. The argu- 


‘ment that by Sec. 263 of the Contract Act, the legal representa- 


tive of a deceased partner is by implication a partner is opposed to 
the language of the section, Clause 2 of S. 29 of the English. 
— Partnership Act was relied on. That only shows that if during 
‘the winding up, ‘the. partner makes a secref profit, he is account- — 
able to the legal representatives of the deceased partner for it. That” 
section is no authority for the position contended for by the learned 
Vakil. Piercy v, Fynney 2, Viraswamt Naicker v. Ibramsa Ravi 
thar 3 and Baikunt Nath Chakrabarti v. Hara Lal Pal Chowd- 
hury *, lay down. that if a release by one of the partners is 
faudil the other partners can avoid it and seek to recover theix 


_ share of the released debt, The legal representative is not entitled 


to such a right which is personal to the partners. We are therefore 
of opinion that the release of the 1st defendant is binding on the 
plaintiff. If he has been damnified by the conduct of defendants 
3, Gand 8 his remedy is to sue them-for damages. As we have held ` 
that the claim against the defendants 8, 6-and 8 is barred by . 
limitation, this matter need not be pursued any further. _ 


The decision of the court below is right and we. digits 
the appeal-with the costs of defendants 1 and. 2 : > 


AS. V. 


-~ 


1. (1899) I. D. R., 17 BGat p.33. ` 2, (1871) 12 Equity cases 69. 
ge (1909) 19 M. L. J. 221. >  & (1911) 180. D. Je 234 ` 
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- ` PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, SIR JouHN EDGE, 
Mk. AMEER ALI AND SIR WALTER PHILLIMORE, BART. p 


[On Appeal from the Court of the 
` Judicial Commissioner of Sind. | 


H. H. Mir Abdul Hussein Khan ... Plaintiff * Appellant 
s 


Mussammat Bibi Sona Dero ... Defendants-Respondents. ’ 
ba“ and another í 


pns Custom, proof of —burãen of proof where custom set up—Alleged presumption 
Mir Abdul, in favour of cusiom—Bombay Regulation IV of 1527, S. 46—Punjab Laws Act, 
Hussain 1872 (Act IV of 1872).S.5.— Family customs, recognised in India—Requisiles to 
ae legal recognition of custom—Antiquity and certainty--Instances adduced in proof of 


Aaaa eat cusiom—May be useful even though all the requisite conditions are not proved in 
‘ Bibi Sona every case. : 
Dero. į , 
When either party to a suit sets up ‘‘custom’’ asa rule of decision, it lies: 


upon him to prove the custom which he sesks to apply. 

No presumption in favour of custom as against the general or personal law is 
created by clauses such as S. 26 of Bombay Regulation IV of 1827 or S, 5 of the 
Punjab Laws Aot: it is only when the custom is proved that if is made the rule 
of decision, 


Mr. Justice Robertson’s demaki in Daya Ram v. Sohel Singh and others 1 
approved. 


4 


Custom binding inheritance in a particular family, sJthough foreign to the 
spirit of English law, is recognised in India: and if the custom ig well established 

’ in one particular family, the fact that it might or might not apply to other fami» 
lies will not make it void for uncertainty. 


Special usages modifying the ordinary law of succession must be (1.) jaotati 
(2 ) invariable (8) established to be so by olear and unambiguous evidence 


Where a large number of dön ditione have to be fulfilled to test a custom, and 
a number of instances are adduced in proof of that custom, it is necessary that 
one or more examples of each condition Should be established, but it is not neces~ 
sary that all the conditions should ba proved in each instance. The latter require- ' 


ment would greatly weaken the evidenca by tradition to which in Certain cases 
great weight is due. 


The best evidence as to custom of inheritance i is generally found in connection ' 
“with the division of Jand, and Revenue Records may therefore be of great value. 


i ; Appeal from a decree of the Court of the Judicial Com- 


missioner of Sind, dated January :9, 1912, reversing a decree of 
Bee a. the Judicial Commissioner (District Court Jurisdiction). 


The facts of the case are sufficiently stated in their 
Lordships’ judgment. The suit was for the property of an 
f intestate, and the only questions for determination -were (I) 


* 2, 3, 5, 6, 9, 10 and 12. July 1917. ; 
1. (1506) 41 P. R. 390 at p.410 (F. B) * 
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whether deceased was a Shia or a Sunni (2) whether there was a 


custom in his.family excluding daughters and their issue in 
favour of male agnates. ` If such custom were established plaintiff 
would get the whole, whether deceased were Shia or Sunni: while 
if deceased were held to be a Sunni he would anyhow get half, 
Both Courts held deceased was a Shia: but the first Court held 
the custom proved, and therefore decreed the suit, while the 


Appellate Court found the custom not proved and dismissed the . 


claim. Hence this appeal. 


P. O. Lawrence, K. C., for appellant :—The trial Judge held 
deceased was a Shia, and the Appellate Court confirmed this find- 
ing, We say this does not conclude the case, for we take the 
point that the question is not what sect deceased belonged to, but 
whether he adopted the Shia rule of succession. But we mainly 
rely on the custom, which was held to be proved by the local 
Judge after a trial extending over six months, during which he 
saw most of the witnesses. 


The plaint was originally filed in the-Court of the District 
Judge of Hyderabad, who returned it for presentation to the pro- 
per Court, A new plaint was then filed in the Court of the First 
Class Subordinate Judge of Hyderabad, whence it was later on 
transferred to the District Court and tried by one of the Judicial 
Commissioners under his District Court jurisdiction. In this fresh 
plaint the suit was based upon “ the custom regulating the inherit- 
ance by females in the family of the parties, and amongst the 
respectable Baluchis and Sardars, which is ancient and which is 
invariable and has been acted upon-from time immemorial”. The 
words “and amongst the respectable Baluchis and Sardars” were 
inserted owing to Pranjivan Dayaram v. Bai Reva 1. They 
gave trouble in the Appellate Court, where the Judges held 
they made the custom pleaded too vague and declined to allow 
amendment. 


(Lord Buckmaster :—In effect it was pleading evidence. 


Sir W. Phillimore :—Could you have pleaded alternativley ?) 
No: this family is not included among the Baluchig and 
Sardars. The custom is sufficiently exact. The phrase about 
respectable Baluchis and Sardars is surplusage, The real issue 
1. (1881) I. L. R. 5 B. 482. 
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—_— 


was whether the custony prevailed in the family. The fact that an 
indefinite class Was added is irrelevant. If the only custom pleaded 
had been one prevailing among respectable Baluchis and Sardays, 
I admit it would be too vague. If the amendment which was 
refused us had been applied for before trial it would have pegi 
granted as a matter of -course. 

(Lord Buckmaster :—What is the custom you allege? It'is 
important, because the custom has to be exact, You cannot 
collect from_a number of instances something which may help 
you.) 7 


Our plaint states it thus : “a woman is entitled to her proper ` 


dowry according to the rank and status of the family, and she has 
no other rights of inheritance to the property of her paternal 
relations”. 

(Lord Buckmaster :— What is dowry here?) 

Her portion. 

(Mr. Ameer Ali :—In Mahomedan law it means what the 
husband gives.) 

It has a different meaning here: it is what her own family 
gives. The trial Judge found that “in the family of the Mirs. 
descended from Mir Kaku Khan there is a well established 
custom having the force of law by which daughters and female 
paternal relations of the deceased are excluded from inheritance 
by any male agnate’’. 

(Lord Buckmaster :—What you allege is “no woman can in- 
herit”. Thatisa very simple and plain custom.) 

We kave proved 58 instances in which the custom was up- 
held. 

(Sir W. Phillimore :—Are our rules about custom prevalent 
in India? There can be no Richard I there.) 

If you prove the origin of a custom you go far to defeat 
yourself. In India the books are full of customs which would not 
be tolerated in England. 

(Sir W. Phillimore :—I can’t think of any family consona in 


England. 


(Lord Buckmaster :—If you provea custom based: on vio- 
lence and force, you invalidate it. You need not prove origin. Here 
your witnesses did attempt to prove it.) 


The Appellate Court have gone into the question of origin, ` 


and have held that if the origin we suggested were the real one, 


~ 4 


Cai 
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the custom is founded “not on legal reason but on violence and Po 
oppression and is therefore unreasonable”. “Not a single wo- Mir Abdul 
man”, they say, “has been called in support of the custom and _ a ieee 


this coupled with the fact that the women affected are purdah- v. 
ee : Bes pie ae Mussammat 
nishin women, raises a strong: presumption that the practice if it Bibi Sona 
exists is founded as said in Tyson v. Smith 1 ‘in wrong and usur- poro; 
_ pation and not on the voluntary consent of the people to whom it 
relates”. The defendants made no attempt to prove that the 
custom or thé numerous instances. of it proved were accounted for 
by violence or oppression ; they could have called women if they 
had ‘wanted to; not even- the first defendant herself was 
examined. Violence and oppression should be proved, not 
` -merely suggested. If you proceed on theory only, all the customs 
in the Punjab excluding women might be said to be founded on 
oppression. l i 


Pig 


(Sir Walter Phillimore:—Or our Common Law. 
Mr. Ameer Ali :—The difference is that the personal law of 
_ Mahomedans gives women rights. Surely women could give 
evidence that they knew of the custom and therefore did not 
claim.) . 


The first defendant’s own son has given evidence of two 

cases where she suffered by the custom. Neither side has called 

women, and no comment was made on their being left out either 
by the parties themselves or by the trial Judge. 

In Tyson v. Smith 1,the custom was upheld. Chief Justice 
'Tindal’s judgment in that case (pp. 419, 422,) dealt with 
the English notion of, custom, which is quite different 

` from that in the Punjab and elsewhere in India. There 
is no plea and no issue on this point, whether the custom 
is reasonable or not, Even the Appellate Court here was 
not prepared to hold thata custom excluding females from 
paternal inheritance is in law unreasonable. I submit the 
custom here is reasonable in this'sense, that it approximates to’ 
numberless other cases where women have been excluded, 


Lord Buckmaster :—The whole discussion arose out of your 
attempting to prove origin: it only shows how bad it may turn 
out to bring in things which are not relevant.) 


re a e 
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Counsel then proceeded to deal at great length with the 58 
instances adduced in proof of the custom, - 

(Lord Buckmaster :—These people seldom if ever follow the 
law: they settle amongst themselves as to the division of the ` 
property: one effect is that itis sons by males and never 
the women who Inherit. But is that a custom ?) 

It is surely noteworthy thatthe sons take equally among 
themselves, and that the women get nothing at all. . 

Evidence showing the prevalence of a custom among families 

having a common origin has been admitted in support -of a 
custom. Mohesh Chunder Dhal v. Satrughan Dhal 1, Pr anjivan 
Dayaram v. Bai Reva 2. 
“Colonel Arthur Grey followed :—Once it is held that parties 
are governed by customary law, the presumption is in favour of 
custom as against any personal law, and it is only where custom 
fails that resort can be had to the personal law. Daya Ram v. 
Sohel Singh 3. 

The case cited is under the Punjab Laws Act, but thë law 
applicable here (S. 26 of Bombay Regulation IV of 1827; which 
has by notice been extended to Sind) is precisely similar. 

(Lord Buckmaster. —In Daya Ram v. Sohel Singh ? the 
custom was ascertained and admitted, the only point was whether 
it applied). l 

I cite it to show that in these parts the people are bound by 
Customary Law, : 

(Sir W. Phillimore:— Is this a case of Customary Law, 
against Common Law, or of one custom against another custom ?) 


When a custom is proved it becomes the general or common 
‘law of the part to which the. proved custom extends. These 
parties are Baluchis and their origin is doubtful. The presumption 
is that the custom was in force before their conversion to Islam, 
not that it has grown up since then. The Talpur Mirs have an 
extraordinary position and this is the only case in the history of 
the tribe in which the custom alleged has been disputed. 

(Lord Buckmaster :—When a custom is set up and is found 
not to extend to_ the case, the Court, as in Daya Ram v. Sohel 
Singh 8 can do nothing except apply the personal law, and find out 
what is proved as to custom modifying it.) 


1, (1902) D. R, 29 I. A. 62: LEAR. 29 0. 843. 2, (1881) I. L. R. 5 B. 482, 499, 
8, (1906) 41 Punj. Rec. 890 (ÙF, B,) 
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Reference was also made. to Ramalakshmi Ammal v. 
Perumal 1, Sundaralingasami y. hamasami, 2? Mayne’s Hindu 
Law, paragraph 50. 


De Gruyther, K. O. Jor respondents :—The general law 


applicable to all Mahomedans in India is the Mahomedan Law : 
21 Geo. 3, c. 70, S. 17. To displace that personal law strong 

evidence is required. It is quite common to find instances where 
- Mahomedan ladies do not claim their rights, but this is far from pro- 
ving that they have not got such nights. Mirabivi v. Vellayamma 8, 


The history of this particular family is to be found in 
the Imperial Gazetteer- of Sind, Vol. 22, pp. 397 et seq. 
The Court may refer to it under S. 57 of the Indian lividence 
Act. As to the authorities to which reference can be made in 
such matters, see also Read v. Bishop of Lincoln, $. S. 87 of the 
Indian Evidence Act enumerates the presumptions which may be 
made as to such books : presumably this Gazetteer wag published 
under the authority of Government. 


The Revenue Records are of great importance in the case, 
They show all the people who have held the various estates. 
There is nothing in the register produced to show that appellant's 
witnesses as members of the family ever owned what they claim 
here. The omission to produce records shows that there was no 
land owned by the appellant’s family. 


: [Grey :—The records give thè names of members of the family 
as holding land. That was brought out in examination in chief 
and there was no crogs-examination on the point, so it was taken 
that the evidence was unchallenged and not liable to be disputed, ] 


Sir W. Phillimore :-—These persons were not claiming title, 
They were merely giving evidence of a custom. 


Counsel then went at length ‘nto the evidence and submitted 
that the custom was not established, 


There is no force in the contention: that the rule as to custom 


laid down by this Board in Ramalakshmi Ammal v. Perumal 1, 


does not apply to the Punjab and Sind. It still remains law that 
whoever sets upa custom must prove it. This was clearly 





S ee 
1, (1872) 14 M. I. A. 570. 2, (1899) L, R. 26 I. A. 55=I, LÌ R, 22 M, 515., 
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recognised in the Memon case—Mahomed Sidick v. Haji Ahmed 1, 
Grey replied l 
Their Lordships’ judgment was delivered (October 30, 1917) by 


Lord Buckmaster,—On the 30th January, 1907, Mir Hussein 
Ali Khan of Talpur died intestate, leaving, neither widow nor 


_ child, His nearest surviving relations were the plaintiff, Abdul 
Hussein, the son of his brother by the half-blood, one sister, the 


first defendant upon the record, and his sister’s son, who is the 
second defendant. . His estate, consisting exclusively of personal 
property, and largely of what we would call personal effects, is 
of great value, and doubtless also, from the character of many of 
fhe articles, of great personal interest to his relations. It is 
a dispute about the inheritance of this property that has given rise 
to the present appeal. The deceased was a member of the family 
of ‘Talpur Mirs of Sind, who were a branch of the large Baluchi 


_ tribe. He was a Mahommedan, and, if Mahommedan law 


governed the question, the rights of the parties would vary 
accordingly whether the deceased was a member of Shia or of the 


‘Sunni sect. If the former, the sister would inherit the whole estate ; 


if the latter, the plaintiff would be entitled to a half. The plaintiff 
alleges, however, that the rights of inheritance are not to be 
determined according to Mahommedan law, but that they are 
regulated by a custom well known and distinctly “ascertained, 
by which, notwithstanding the provisions of the Koran, women 
are excluded from any share in the inheritance of a paternal 
relation. He further alleges that, if this contention does not 
prevail, the deceased was a Sunni and nota Shia, and that he ig 
therefore entitled to the more limited rights to which reference 
has been made. Their Lordships think it is convenient to dispose 
of the latter contention first. 


Although the holding of religious opinion is a matter of 
personal faith, and ordinarily it may not be easy to determine 
what the nature of that faith may be, yet in a case like the 
present, where the question lies between two sects so sharply 
divided in ritual and observances, performance of prayers; and 
public declarations of faith as the Sunni and the Shia, it ig readily 
capable of being determined by definite evidence of action, 
conduct, and observance. For reasons which their Lordships 
consider as conclusive, both the Judicial Commissioner, before 
eae ee ee Peas 


1. (1885)I.L R. 10B. Tat p.9. 
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whom the case was first tried, sitting as District Judge, and the 


Court of the Judicial Commissioner of Sind, before whom the ~ 


appeal was heard, have decided that the deceased was of the Shia 
persuasion, and with this finding their Lordships see no reason 
to` interfere. ; 

There remains ‘therefore for consideration only the question 
of custom, and upon this the Court of First Instance and the 
Court of Appeal have differed, the District Court holding that the 
custom was established, and the Court of the Judicial Com- 
missioner of Sind deciding that it was not, It is from this latter 
decision that the present appeal proceeds. 


Before proceeding to investigate the facts and circumstances 
that have influenced the two judgments already mentioned, it is 
desirable to make plain what -is the position of a person like the 
plaintiff, who asserts that custom and not Mahommedan law gives 
him the rights he claims. The appellant alleges that, by Section 
26 of the Bombay Regulation of 1827, which has by notice been 
extended to the District of Sind, a presumption ought to be made 
in favour of the existence of a usage or custom where-it is known 
that that usage or custom is prevalent.. He bases this argument 
upon the words of the Regulation, which are as follows : “ The 
law to be observed in the trial of suits shall be Acts of Parliament 
and Regulations of Government applicable to the case; in the 
absence of such Acts and Regulations, the usage of the country in 
which the suit arose; if none such appears, the law of the defendant; 
and in the absence of specific law and usage, justice, equity, and 
good conscience alone.” 

Their Lordships cannot accept this view. In the case of Daya 
Ram v. Sohel Singh and others1 which related to proof of a 
Hindu custom, the Chief Court of the~Punjab had to consider a 
similar question on the terms of Section 5 of the Punjab Laws Act, 
the words of which are more strictly in favour of the appellant’s 
contention than those of the Regulation that governs this 
dispute. This contention was dealt with by Mr. Justice Robertson 
at p. 410 of the report in words which their Lordships think so 
aptly and expressly declare the true relation of the necessity of 
proof as between customary and established law that they may 
with advantage be reproduced, The learned Judge said :— 


1. (1906) 41 Punjab Record p. 390. 
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“In all cases it appears to me under this Act, it lies upon the 
` person asserting that he is ruled in regard to a particular matter 
by custom to prove that he is go governed, and not by personal 
law, and further, to prove what the particular custom is. There ig ) 
no presumption, created by the clause in favour of custom ; on the 
contrary, it is only when the custom is established that it is to be 
the rule of decision. The Legislature did not show itself enamoured 
of custom ‘rather than law not does it show any tendency to 
extend the ‘principles’ of custom to any matter to which a rule of 
custom is. not clearly proved to apply..It is not the spirit of 
- Customary Law, nor any theory of custom or deductions from 
other customs which is to be a rule of decision, but only ‘any 
custom applicable to thé parties concerned which is not’; 


_ and it therefore appears tome clear that when either party to a 


suit sets up ‘custom’ as a rule of decision, it lies upon him to 
prove the custom. which he, seeks to apply; if he fails to do so 
clause (b) of Section 5 of the Punjab Laws Act applies, and the 
rule of decision must be the personal law of the parties subject to 
the other provisions of the clause.” 


‘The principle that underlies this statement is, in their 
Lordships’ opinion, correct, and is applicable to the construction 


_ of the Regulation that governs the present case. It is therefore 


incumbent upon the plaintiff to allege and prove the custom on 
` which he relies, and it becomes important to consider the nature 
and extent of the proof required. - Their Lordships have carefully 
- considered the difficulty of applying all the strict rules that govern 
. the establishment of custom in this country to circumstances 
which find no analogy here, Custom binding inheritance in a . 
particular family has long been recognised in India (see Soorendra- 
nath Roy v. Mussamut Heeramonee Burmoneah, 1 although such 
a custom is unknown to the law of this country and is foreign to: 
ibs spirit. Customs affecting descent in certain areas or customs 
affecting rights of inhabitants of a particular district are perhaps 
the nearest analogies in this country. But in England, if a 
custom were alleged as applicable to a particular district, and the 
evidence tendered in its support proved that the rights claimed 
had been enjoyed by people outside the district, the custom would ° 
fail. This principle, however, it seems to their. Lordships, ought 
not to be applied in considering such a custom as the onë Claimed 
s'e ` 14 (1868) £2 M. I. A., 81,491. oe 
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here, sinċe, if the custom were in fact woll established in one parti- 


cular family, whether it were enjoyed or not by another family would 
not affect the question, since the custom might be independent in 
each case, and the evidence would not establish that the custom 
failed by reason of the inability to define the exact limits within 
which it was to be found when once it was established that, 
within certain and definite limits, it undoubtedly existed. j 


Nor are their Lordships prepared to accept-without qualifi- 
cation the statement of Mr. Justice Crouch that it is necessary to 
reject as useless for proving the custom “all those instances where 
we have no evidence that the deceased left any estate at all, or 
where there is no evidence to show its nature or value, or the 
amount of liabilities against it, e. g., whether or not it consisted 
merely of a Jagir, or Mafi land, or of heirlooms, or of land heavily 
mortgaged, or of. the family demesne; where there is no proof 
and no admission that the lady said to have been excluded had a 
legal claim to a shave. under the ordinary law; where, in case of a 


married lady, we have no evidence showing the actual amount of ` 


dowry received; where, in case of unmarried ladies, there is no 
proof that they knew of the custom and stood aside in obedience 
to it. And in all those cases where a witness states that he has 
himself excluded his own sisters, or nieces, our judgment as to the 
value of such statement as evidence of the custom having been 
enforced must be held in suspense until there is also eviderice 
before us that the ladies had independent advice, and, with 
full and intelligent knowledge of the custom, voluntarily acquiesced 
in their “exclusions.” An example of each of the conditions there 
laid down ought certainly to be established by Some witness, but 
itis not, in theix Lordships’ opinion, necessary that all- should be 
proved in every case, as this might greatly weaken the evidence by 
tradition to which in a custom of the character under considera- 

tion great weight is due. i 
But, as pointed out by this Board in Ramalakshmi Ammal 
v, Sivanantha Perumal Sethurayar !; “Ib is of the essence of 
special usages modifying the ordinary law of succession that they 
should be ancient and invariable: and ‘it is further essential 
that they should be established to be so by clear and unambiguous 
-evidence. It is only by means of such evidence that the Courts 
can be assured of their existence and that they possess the 
E 1. (1872) 14 M. I, A. p. 635. = 
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conditions of antiquity’ and certainty on which alone their legal- 
title to recognition depends,” 


It is therefore’ necessary to define what is the custom, and 
then examine the evidence to sée if it satisfies the conditions so 
laid down. It is urged against the appellant that he alleged the 
custom on which his case depends in three different forms: first, 
in the plaint filed on the 12th July, 1907, in which he asserted 
his rights as arising from current and immemorial custom of the ~ 
dynasty of -the parties ; secondly; in an affidavit sworn by him 
on the 10th July, 1907, where he said that the custom was 
“that a woman after her marriage loses all interest and right 
of inheritance in the property left by her relations (on the 


father’s side)” ;and finally in the plaint in the present proceed- 


ings, where the custom is asserted in these terms : ‘‘ But according 
to the custom: regulating the inheritance by females in the family 
of the parties and amongst the respectable Baluchis and Sardars, _ . 


_ which is ancient and which is invariable, and has been acted upon 


from time immemorial, and which has obtained amongst Sunnis 

or Shias alike, a woman is entitled fo her proper, dowry according ` 
to the rank or status of the family, and she has no other rights of 
inheritance to the property of her paternal: relations.” 


: There certainly is a marked difference between these different - 
customs but theirt Lordships are not prepared to give this | 
fact such weight as to crush the appellant’s case, and they will | 
assume that the custom upon which he relies is a custom by 
Which, in the event of intestacy, daughters of the deceased are - 
excluded in favour of their brothers, and sisters in favour of male- 
paternal collaterals, and the question is, Was such a custom proved ? 


A vėry large number of witnesses were called in its support, 


= and a number of instances, amounting to sixty-one in all, were | 


given as evidence of its operation. This evidence has been the: 


subject of the most painstaking and careful analysis by both the 


Courts, and has again been carefully considered by their Lordships 


. with the assistance of the criticisms made, both in the District . 


Court and in the Court of Appeal. _Upon the whole their Lord- . 
ships think that this evidence fails to satisfy. the necessary stand- . 
ard of proof and that upon this point the judgment of the High 
Court must be accepted. Their Lordships do not propose to - 


. exayaine again in detail each one of the instances mentioned, for 
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there are -one or two general observations which are; in “their 
opinion, sufficient. _ 

The custom alleged, in its form most limited and best suited 
- to the plaintiff's case,-is a custom confined to the Talpur Mirs, 
the descendants of one Kaku Khan. These descendants are now 
represented by eight -different families, viz. :  Sorabanis, Rusto- 
mines, Bijranies, Shahdanis, Mahomedanis, Shahwanis, Jamanis, 
and Manikanis, of which the deceased belonged to the Shahdanis. 
Relevant and material instances are to be extracted from the 
descent of these families. The attempt to extend the custom tô 
the “ respectable Baluchis and Sardars ” broke down, and it would 
in their Lordships opinion, under any circumstance, have been 
unsafe to assume a custom applicable to a group of people so 
vaguely defined as those covered by the definition of “ respectable 
Baluchis and Sardars.” Dealing, therefore, with the Talpur Mirs 
alone, their Lordships think the evidence is subject to the follow- 
ing comments : — 

‘In the first place, many -of the instances relate to descendants 
-ofa ruling family and depend upon the eldest son inheriting to 
the exclusion of his brothers and sisters. Although it is true 
that the sisters are excluded, yet it is plain that we have not 
in these cases reached the custom on which the plaintiff relies, 
because in a ruling family an over-riding custom has excluded. all 
males as well as females in favour of the eldest male. Nine 
further cases relate to~instances where the excluded daughters 
were unmarried and living with their brothers. These instances 
cannot be confidently relied upon. The position and relationship 
of the different members of the family must always be considered 
in determining- whether claims are not met because the rights to 
which they relate do not exist or whether they are put on one side 
because, in the circumstances, there is no need that they should 
be asserted. This is pointed out in the case of Mirabivi and 
another v. Vellayanna and others, 1 by Chief Justice Turner and 
Mr. Justice Hutchins. It is there stated at p. 465 :— 


- “J must be admitted that instances have been adduced in 


which the claims of daughters and sisters to a share’ have been: 
ignored, or they have been alloted maintenance, though ‘the cases . 


mentioned by the Judge of a partition in the father's lifetime are 
not inconsistent with Mahommedan law. There are also cages IN 


1, (1985) I. D. Ru, 8M. p. 464. 
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which married daughters have been’ treated as estranged from 
the family. But instances of this kind will be found to occur 
where there is n> doubt that the family is governed by pure 
Mahommedan law. Indeed, in many parts of the country it is 
unusual for Mahommedan ladies to insist on their unquestioned 
rights. They will often prefer being maintained by their brothers 


_ to taking a separate share for themselves, and when they are 


married the marriage expenses and presents are often, by express 
or implied agreement, taken as equivalent to the share which they 
could claim. Moreover, Mahommedan females are so much under 
the influence of their male relations that the mere partition of the 
property among the males without reference to them cannot count 
for much.” 

And with this statement their Lordships are in entire 
agreement: 

In certain other instances, and notably in 24, 35, and 45, 
there is no substantial evidence of property to be divided, and in 


the most recent cases of all, 52-60, there is onl y one witness who 


speaks in their support, although it is plain that there must have - 
been others who could have spoken upon the matter, It ought 
not, of course, to be assumed that a custom fails because certain of 
the instances brought forward in its support may be referable to 
other causes than the custom relied upon; nor again, because in 
certain: respects some of the witnesses may be found 
untrustworthy. : 

But there ig one outstanding circumstance in the present 


case which their Lordships think demands attention. Mir 


Rustom Khan is the admitted head of the Rustomanis. He is 


a man of position and authority, and he says in plain terms 


that “ there is'no such custom amongst our families by which 
daughters and sisters are excluded from inheritance. They get 
their share of inheritance according to Mahommedan law.” 

He is supported by other witnesses, of whom the learned Tria] 
J udge says that they are all witnesses of high position, and that 
there seems no special reason why they should combine to give 
false evidence on behalf of the defendants, although he adds that ` 
Mir Rustom Khan was not on good terms with the plaintiff, and 
inclined to exaggerate his evidence. But the learned Judge declines . 
to accept the view that these important witnesses are committing 
perjury, and the statement which he thinks shows a tendency to 
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- bias in favour of the defence is a statement which may well have 


been misunderstood. Mir Rustom Khan was speaking of the 


religion of the deceased, and stated that whenever a Sunni enter- 
ed his house he had it washed three times. As the servants were 
Sunnis thé learned Judge thinks that this is a clear improbability. 
It appears to their Lordships quite possible that Mir Rustom 
Khan was only referring to people of a similar social standing to 
. the deceased, who, it is not unreasonable to assume would not pay 
the same attention to the religion of his servants that he might to 
the religion of his friends. But however this may be, Rustom 
Khan can have been under no misapprehension upon the question 
of this custom. If he did not know of it it may be safe to say 
that it did not exist. If hedid know of it he could not have 
denied the knowledge without deliberate untruth, which there is 
no reason to impute to his evidence. 


There is, however, one instance in connection with his 
festimony which does need some further consideration, Mir 
Validad Khan, who was the paternal uncle of Rustom Khan, 
died leaving three sons and six daughters. Mir Rustom Khan 
was asked to determine how the estate should be divided among 
the three sons, and he made an award, effecting this division. . It- 


is suggested that if no such custom as that alleged existed he - 


must have known that he was making an improper division of 
the property. Their Lordships.do not think this is the only and 
necessary inference. He was never asked to determine the rights 
as between the brothers and the sisters, but merely how to divide 
the property among the brothers themselves, and it may’ well be 
that he assumed that arrangements had been made with the 
sisters which rendered it unnecessary for him to consider anything 
more than the actual point that he was called upon to determine. 
He also speaks to a matter, to which constant reference is made 
by the witnesses, and that is that the question of inheritance is 
decided in each family, either by a family council or by the head 
of the family. This is an extremely probable explanation of 
many of the instances in the present case, and -if it be accepted 
if destroys the custom, because the division made according 
to the wishes of the members of a family council is certainly 
not the custom on which the plaintiff relies. E 


' In every case of this kind the burden of proof lies heavily 
upon the ‘plaintiff, and though his evidence may consist of a 
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number of striking instances in support of his cage, it receives a - 


_ severe blow when prominent members of the families concerned 


‘deny that the custom exists. 


There is also another piece of evidence which is of considera- 
ble value: this is to be found in the Revenue Records which relate 
to the descent of the property of Mir Ghulam Ali Khan, who died © 
leaving three widows, one sister, two daughters, and a brother ; 
one of these Records, dated October, 1903, shows a clear division - 


` according to the Mahommedan law, and not according to any such 


custom as’ is alleged. There are no other Revenue Records pro- 
duced, and it is said that the reason of their- non-production ig. 
that they do not assist the defendants’ case. But their Lordships 


-think the omission is serious. The best evidence associated with 


any such custom as that alleged would be found in connection 


. With the division of land, and these records would at least have 


established the fact that land was left, its extent-and character, 


‘and would, were itthe fact, make clear the point which the 


evidence leaves uncertain, that, in the eyes of this property, 
the women. were excluded, 

' The argument put forward by the defendant that, in many 
of the cited instances, the women said to have been excluded 
have been provided with dowries either in the lifetime of the owner 
of the estate, on the division of which they received no benefit, 
or after his death by a male relation, and that this was equivalent 
to and must be taken asa recognition of their right to share, is 


`. one to which their Lordships ate unable to accede. It is quite 


\ 


possible that the husband of a wife who had ‘been suitably - 
dowered would not desire to claim rights of inheritance against 
those by whose generosity or at whose expense the dower had 
been provided, but this would not-involve the conclusion that the 


_ right to shavé existed and had been satisfied by the dower. 


Again, such an argument, though it might affect inheritance — 
as between father and daughter, would not cover the present case, - ° 
for if a daughter had been dowered by her father, and this were 
treated as.equivalent to an advancement of her share in his estate, 


this would not affect a claim like the present put forward by a 


woman to a share in her brother's estate by whom she had never 
been dowered at all, : 

The ground upon which their Lordships base their judgment 
does not include any such considerations ; it is their opinion that, 


- 


F 
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although ‘there is -much reason in history for the custom alleged, 
and some evidence by which it receives support, yet on the whole 
the evidence has fallen short of the standard to which it must 
attain in order to succeed in altering the devolution of property 
according tò Mahornmedan law toa devolution determined by a 
family custom, and they will accordingly humbly advise His 
Majesty that this appeal should be dismissed with costs. 

Solicitor for Appellant:—H. Dalgado. >- 

Solicitors for Respondents :—Wonéner. d Sons. 

A. PL Pw i 


` PRIVY COUNCIL, 


PRESENT :—LORD PARKER OF WADDINGTON, LORD WeEN- 
BURY, ‘SIR JOHN pax, Mr. AMEER ADLI, AND SIR LAWRENCE 
JENKINS. 

[On Appeal from the High’ Court of Judicature at Madras.] 
Krishnasami Panikondar .. Appellant* 
n v . Ao 
S. RM. A. R. Ramasami Chetty and others ... Respondents. 


Limitation—Admission of appeal after period of limitation without notice to 
respondent—Open to reconsideration at instance of respondent—Practice of Indian 
Courls—Stage at which question of limitation should be finally Jecided- Directions 
` of the Privy Cowscil~Indian Limitation Act, 1908 (Act TX of 1908) Ss. 4, 5 


The admission of an appeal after the period of limitation deprives the reg- 
pondant of a valuable right, for if puts in peril the finality of the dacision in his 
favour. Where therefore an order for such admission ig made ex parte, it is open 
to reconsideration at the respondent’s instance. 

The-question of limitation should not however be left Span till the Waatite of 
the appeal, although this may have hitherto baen the usage in India. The Courts 
in that country should adopt a procedure which will secure at the stage of admis- 
sion the final determination of any auesmon of limitation anes the et i 
of'an appeal. 


- 


Appeal from an order of the Madras High Court, dated - 


November 4, 1908, dismissing an appeal against a decree ‘of the 
Subordinate Judge of Tanjore. ` | l 
. The facts of the cise are sufficiently stated in their Lord- 
ships’ judgment, The main question was whether the High 
Court at the hearing of the apes! had power 1 go behind an- 
ex-parte order admitting it. 
Sir Erle Richar ds, K. C., and Kenworthy Brown for Appellant. 
DeGruyther, K.C., and:0°Gorman for Respondents. 


* October 16, 17 and‘18 and Noy, 8 1917. 


. 


P. 0. 


Mir Abdul 
Hussain 
Khan 
v. 
Mussammat 
Bibi Hong 
Dero. 


Lord 
Buckmaster. 


i 2 


P. 0. 
Krishnasami 
Panikondar 

Y. 
Ramassmi 
Chetty. 


k 


i 


64 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXIV 


P.O i Sır Erle:Richards, K.C., for appellant :—The order admitting 


Krishnasami the appeal was made on July 31, 1905. Although notice of the 
Papikondar admission was given to respondent; he only applied to set it aside 


Hammes on September 28, 1908. I submit that his application was 


. Chetty. barred by limitation and should have been dismissed.- 





There is no inherent power in a Court to reverse a nore 
it depends upon the Civil Procedure Code : ‘practice is not enough, 


The admission order was minde under Rule 1 (b) of. the’ 
Madras High Court Rules, which came into force in J anuary 
-1905. Under these rules the J udges may hear and determine an 
application to admit an appeal beyond time. A single J udge has — 
power to admit. 

The respondent’: s only remedy against the admission was by- 
applying for review under S. 623 of the Civil Procedure Code, and 
to do this he was bound by time. The practice in Madras since 
the case of Venkatrayadu v. Nagadu 1, has been against’ me, but 
‘such practice cannot override the Civil Procedure Code, The 
application for review should have been made to the same 

_ tribunal. The two Judges who heard the appeal had -no power to— 
. Set aside Mr. Justice Sankaran Nair’s decision : it was not’ an 
order, for.it was a determination of the eae i 


Ey In 1867 this question came before the Calcutta High Court* 
and it was held by the majority that when an appeal had been’ 
admitted and notice given to the respondent the’ appellate Court 
had no power at the hearing to reject the appeal as out of time. 
Bharat Chunder Roy v. Issur Chunder Sircar 2, I rely -on. 
the judgment of Sir Barnes Peacock in that case.” A different 
view was taken by a majority of the Allahabad High Court in 
Dube Sahat v. Ganesht Lal 8, but there is a later case in my 
favour, Jhotee Sahoo v. Omesh Chunder Sircar 4, while Bhismadeo - 
v. Sitanath 5, is suggested against me, 


Counsel then proceeded to deal with the merits as to the 
delay, when De Gruyther, K.C., objected that no other ground than 
that already argued had been urged in applying for special leave, 
He referred to Corporation of St. John’s v. Central Vermont 

. Rathoay Co. ®, but said he would not press ‘the objection. 











1. (1886) LL.R. 9 Mad. 450. "  (1867) 8 W.R. 141, 
8a (1878) I.L.R. 1 All: 85 (P. B.). “4, (1879) LLB. 5 Cale. 4. 
5, (1918) 17 Cal. W. Ne 42, | 6. (1889) L.R. 14 A. O. 590, 
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Kenworthy Brown la :—Even though Sankaran Nair, J. 


may have been wrong in not adding to his order the words 
“ Subject to objection at the hearing ” still he has made an order 
and he had jurisdiction to make it aud his order stands good. 

a Respondents’ Counsel were not called on. 

. Their Lordships’ judgment was delivered (November 8, 1917) 
by a | i 
Sir-Lawrence Jenkins.—On the 4th November, 1908, the 
High Court of Madras dismissed an appeal from an original decree 
on the ground that it was barred by limitation, rom this order 
of: dismissal the present appeal ‘his been preferred, and in its 
support it has been contended, first, that the -order was without 
jurisdiction and, secondly, that it was erroneous’on the merits — 


The original decree was-passed on the 8th February 1905 in 
the Court of the Additional Subordinate Judge at pene in the 
plaintiff’s favour. 


Against it the first defendant, Krishnasami. Panikondar, 
preferred an appeal to the Madras High Court. ‘The last day for 
its presentation was the 10th July, when the Court reopened 
after vacation ; but it was not presented until the 12th July, 1905, 


It was then returned to the appellant as out of time. It thus 
became necessary for the appellant to satisfy the Court that he 
had sufficient cause for not presenting his appeal . within the 
prescribed period. - 


He accordingly again presented his appeal on the 26th 
July; supported this time by affidavits purporting to explain 
the delay. The application for admission came before Sankara 
Nair, J., sitting as a single Judge, and on the 31st J uly he made 
an order in these terms: “Delay excused in the circumstances 
_and appeal admitted.” ü 

When notice of this appeal was served on the respondents 
does not appear, but in the following November affidavits were 
filed controverting the material allegations “in those on: which 
delay had been excused.. Further affidavits were subsequently 
filed on-both sides. 


The appeal thus admitted came on for hearing Beton a 


Division, Bench of the Court on the 7th October, 1908, and at 


the outset it was objected that the appeal was out of time, and so 


not competent.. The Court, after an examination of the several. 
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affidavits, accepted this view and dismissed the appeal, as provided 


by Section 4 of the Indian Limitation Act. A subsequent ` 


application for review failed. ` - | 
It has been argued that the admission of the appeal by 


Sankaran Nair, J., was final, and that the Division Bench had no- 


jurisdiction -at the hearing of the appeal to reconsider the 
question whether the delay was excusable. But this’ order of 
admission was made not only in the absence of Ramédsami 
Chettiar, the contesting respondent, but without notice to him. 
And yet in terms it purported to deprive him of a valuable right, 

for it put in peril the finality of the decision in his favour, 80 
that to preclude him from questioning itg propriety would 
amount to a denial of justice. It must, therefore, in common 
fairness be regarded as a tacit term of an order like the pre- 
sent that though unqualified in expression it should be open to 
re-consideration at the instance of the party prejudicially affected . 

and this view is sanctioned by the practice of the Courts in India, 


But there remains the contention that, at any rate, the 
Court exceeded its jurisdiction in permitting the question of limit- 
ation to be reopened at so late a stage as the hearing of the 
appeal. This objection, however, has all the appearance of an 
afterthought. It was not urged at the hearing, though the appellant 
was represented: by so-experienced an advocate as Sir Bashyam 
Aiyangar ; nor was it even mentioned ‘in the original review peti- 
tion. It was no doubt advanced at a later stage as an additional 


ground for review, but it met with’ no success, for the High Court ~ 


held that the procedure adopted in this case was in accordance 
with the usual practice of the Court. . The authorities, moreover, 


show that this practice is not peculiar to Madras, and in the 


circumstances their Lordships hold that the Division Bench had 
jurisdiction to reconsider the sufficiency of the cause shown, and 
to do this at the hearing of the appeal. 


But while this procedure may have the sanction of usage, 
it is manifestly open to grave objection. Jt may, as in this 
case, lead to a needless expenditure of money and an unprofit- 
able waste of time, and thus create elements of considerable 
embarrassment when the Court comes to decide’ on the question 
of delay. Their Lordships therefore desire to impress on the 


Courts ‘in India the urgent expediency of adopting in place of this 
practice a procedure which will secure at the stage of admission, ~ 
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the final determination (after due notice to all parties), of any 
question of limitation affecting the competence of the appeal. 


On the merits little need be said. It is the duty of a litigant 


to know the last day on which he can present his appeal, and if: 


through delay on his part it becomes necessary for him to ask the 
Court to exercise in his favour the power contained in 8. 5 
of the Indian Limitation Act, the burden rests.on him of adducing 
distinct proof of the sufficient cause on which he relies. It was 
with the claim of such a litigant that the Division Bench had to 
deal, and after a careful and critical examination and appreciation 
of the evidence, the learned Judges distrusted his explanation and 
held that sufficient cause had not been shown. The Court 
therefore declined to exercise in his favour the power to excuse 
delay. It has not been shown that in this the Court fell into any 
error, and their Lordships consequently decline to interfere with 
its decision. ‘They will therefore humbly advise His Majesty that 
this appeal should be dismissed with’ costs. 

Solicitor for Appellant :—Douglas Grant. 

Solicitors for Respondents :—Chapman, Walker & Shephard. 
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PRIVY COUNCIL. 

PRESENT :— LORD PARKER OF WADDINGTON, LORD WREN- 
BURY, SIR JOHN EDGE, MR. AMEER ALI AND BIR LAWRENOE 
JENKINS. i 

[On Appeal from the High -Court of Judicature at Fort 
*Wiliam in Bengal i] 


Saudagar mee Defendant-Appellant* 


Pardip Narayan Singh and others . Plaintiffs-Respondents. 

Declaratory decree—Alienation by Hindu widow—Presumptwe heir— Declar- 
ation to protect his interests, whether permissible— Specific Relief Act, 1877 (Act I 
of 1877) S. 42, Illustration (e). 

When a deed is executed, the result of wh ich may be to prejudice the interests 
of tha reversionary heirs, those heirs, though still reversionary and though they 
may never get any title besause events muy preclude them from doing so, may 
have a declaration as to the effect of the deed. 

Janaki Ammal v. Narayanasami diyer? ,. distinguished. ° 

Appeal against a decree of the Calcutta High Court, dated 
January 29, 1914, reversing a decree of the Subordinate Judge 
of Patna. 
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* October 19, 1917. 
1, (1916) L.R. 48 I.A. 207=31 M. D, J. 225=39 M. 6g4. 
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The pria to the litigation were orani by the Mitakshara. 
Deo Narayan Singh, who had separated from the joint family . 
into which he was born, died leaving a widow Jaibasi Koer 
(defendant No. 1), and a childless widowed daughter Sakhal- ` 
buti Koer (defendant No. 2). After Deo Narayan Singh’s death. - 
these two ladies by a Tamliknama or deed of assignment, which 
was voluntary, purported to convey the whole estate of Deo | 
Narayan absolutely to the defendant appellant Saudagar Singh, 
who was son of one of Deo Narayan’s uncles. ‘The Tamliknaina 
recited that appellant was the sole next reversioner. Appellant 
took possession thereunder. Thereafter respondents, who were 
the three sons of another uncle of Deo Narayan, sued the parties 
to the deed for a declaration that the ladies had no right to execute 
the Tamliknama and that the assignee acquired no title thereunder 
and that the deed was ineffective and inoperative as against the 
plaintiffs. They also claimed possession ‘and other reliefs, but . 
abandoned these claims before the High Court. 


Defendants contended inter alia that Saudagar Singh was the 
only next reversioner, as plaintiffs’ father was. only the half. 


‘brother of Deo Narayan. The trial Judge found in: plaintiffs’ 


favour on this issue, holding that their father was of the whole ` 
blood and that they were in the same degree of kinship as 
Saudagar : but he dismissed the suit as non-maintainable on the 
ground that while the ladies lived plaintiffs had no cause of action. 


On appeal the Calcutta High Court (Stephen and Mullick, | 
JJ.) gave plaintiffs the declaration prayed for, They held that 
the mere fact that such declaration must be founded‘ on reason 
which would support a declaration that plaintiffs were heirs to. 
Deo Narayan (which declaration, it was conceded, was not allow- 
able) could not shut plaintiffs out of their right toa declaration 
as to the validity of the deed. Hence this appeal. 


Sir Erle Richards, K.C. and Dunne, K.C., for- appellant, 
submitted that the suit was brought to recover immediate pos- 
session on the ground that the execution of the Tamliknama by 
the widows was an act of waste. But the effect of the deed Wag 


any how to give appellant the ladies’ interest, and the Sub-Judge 


rightly dismissed the. suit on the ground that so long as the ladies 
lived there was no cause of action The High Court have given 


. - plaintiffs a declaration the effect of which is to declare that they 
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are the next reversioners. The reversioners are not entitled to. 


such a declaration—Mayne's Hindu Sa (8th Edition) paragraphs 
647, 648, 649 and 651, 


(Lord Parker referred to the Specific Relief Act, 1877, 5. 42 


Illustration (e).) ; 
Where a suit*for possession fails, the Court should not give 
. plaintiffs a declaration tothe effect that they are the nex: 
reversioners:—Janakt Ammal v. Narayanasam Atyar 1 
DeGruyther, K.C., and ann for respondents, were not 
called on. 
Their. Lordships’ T was delivered by 


Lord Parker of Waddington.—Their Lordships do not 


consider it necessary to call upon counsel for the respondents in 


this appeal. 


The question is a very short one. It appears that the High 
Court from which the appeal has been brought has made a certain 
declaration. There is absolutely no ground for saying that that 
declaration is in any way erroneous, nor has counsel for the 
appellant suggested any error. The point is simply whether, 
under the practice prevalent in India, such a declaration ought ta 
have been made, In order toshow that no declaration ought to 
have been made, reference has been made to various cases, and 
in particular to the case of Janaki Ammal yv. Narayanasamt 
Atyar 1, The point of that case is this: There wasa Hindu widow 
entitled to an estate, and a suit was brought bya person, presump- 
tively entitled as heir after her death, to prevent waste. It was 
held that there was no waste at all, and the question arose whether, 
under those circumstances, it was proper to give the persons pre- 
` gumptively entitled a declaration of their title as presumptive, or as 
sometimes called reversionary, heirs, and it was held by this Board 
that no such declaration ought to be made. It is said that this 
case ig analogous to that, and that no declaration ought to have 
been made. On the other hand, if section 42 of the Specific Relief 
Act, 1877, is referred to; it will be seen that one of the illustra- 
tions given is this: “ The widow ofa sonless Hindu alienates part 
of the property of which she is in possession assuch, The person 
presumptively entitled to possess the property if he survive her, 
may, in a suit against the alienee, obtain a declaration that the 
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P. C. alienation was pini without legal neéeisity. and was therefors l 
Saudagar Void beyond the widow’s lifetime.” : 
ea It appears to their Lordships to be der on rii section that, 
| ieee - where any deed is executed, the result of which. may be to preju- | 
* Singh. dice the interests of the reversionary heirs, those heirs, ‘though still 
a reversionary and though they - may never. get any title because 


events may preclude them from doing so, may have - a ` declération - . 
as to the effect of the deed. The declaration here is simply con: 

fined to that. ` It is a declaration that a certain deed which was .. 

executed by. the Hindu widow-in possession, and purporting to ° 

confer the absolute estate in the Proper y on onè of the reversion- 

ary heirs, is-not binding on the other reversionary heirs. It was 

intended that this deed should operate to confer the whole interest 

= on the grantee, on the footing that the other reversionary heirs, 

being of the half blood only, could not come in in competition with 
the grantee, and the real question in the suit, as far as their 
Lordships can make out, was simply whether. the claimants were 
claimants of the half blood or of the whole blood, and it was deci--; i 
ded by both Courts that ‘they were not of the half blood, but of - 
the whole blood, 
Under these circumstances, it appears to their Lordships that 
this is an exact: illustration of that which section 42 of the Specific 
Dota Relief Act was meant to provide for. It is quite true that it. 
4 involves a finding that the appellant in this case is a reversionary 
heir, but that must always’ be the case where a declaration is- 
made following the illustration (e) of the séction, because it is only 
in virtue of the persons claiming the declaration being reversionary 
heirs, and therefore presumptively entitled, that the declaration, is. 
made, 

Under these circumstances, their Lordships aii’: see no 
possible ground for interfering with the decree of the High Court, - 
and the appeal therefore should be dismissed: with costs. Their 
Lordships will tender their sa advice to HE Majesty 
accordingly. 

Solicitors’ for appellant :—T. L, Wilson d Co. 

Solicitors for Respondents : E, Agado; 
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Civil Procedure Code, Sched. II, Rules, 14, 15, 21—Guardiaw of a minor 
- referring minor's interests to arbitration—Guardian revoking submission—Nobody 
to protect the interests of the minor—Award passed, Validity of —'* Otherwise in- 
valid” in r, 15, meaning of — Whether ejusdem generis—Whether passing an award 2 
_ under such circumstances amounts to misconduct on the part of the arbitrator. 


_ Where the plaintiff sued the Ist defendant his brother and the Ind defendant, 
the minor gon of the 1st defendant’ for filing an award partitioning their family pro-’ 
Perties and fora decree in terms of the award, and it is found that the next day 
after the submission the first defendant who was acting as the’ guardian of the 
‘4nd defendant gave notice to the arbitrator revoking the submission and there- 
: ‘after he did not appear at all in the proceedings and the arbitrator proceeded to 
_ make the partition, no ‘one being there to watoh the proceedings on behalf of the 
minor and to protect his interests, the award is not binding on the minor, and no 
decree can be passed on the award and the suit should be totally. dismissed. 


An award is not spso facto invalid if it cannot be shown fo be beneficial or 
advantageous to the interests of a minor whose claims are referied to arbitration. 


Per Abdur Rahim, J.—It is open toa minor by a suit instituted either through 
a guardian or when he attaing majority to impeach an award if he can prove that 
his guardian was grossly negligent or acted fraudulently in conducting the proceed- 
ings before the arbitrator. j l 


- = - 


The facts set cut above bring the award passed under these circumstances .- 


under the class of awards `“ otherwise invalid” within the meaning of cl. (c) of 
rule 15 of the 2nd Schedule to the Civil Procudure Cede. ; 


The words “ or being otherwise invalid ” in clause (o), should not be read as 
ejusdem generis with the other cases mentioned in thai clause and are not _restrio- 
ted to cases where an award is bad on grounds like want of jurisdiction ; on tha 
other hand, they are meant to inoludeall cases of invalidity on, grounds other 
than those mentioned, l À l 


Per Oldfield, J.—Arbitratots will fail in their “clear duty and be guilty of- 
misconduct if they do not secure for each party an ‘opportunity to present his 
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: The duty of the arbitrator in the circumstances mentioned above is to refrain 
from-passing-an ‘award so long as they ‘are deprived-of the power of passing a just 
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one and either to adjourn the proceedings in cage & change in the representation of 

the minor is probable or if one is not probable within the period specified for the 


return of the award, to refuse to act, The arbitrator’s failure in this duty amounts 
to misconduct. 


Under 8.21 (1) of Schedule II of the Civil Procedure Code, the court must be 
satisfied that the matter has been referred and must also enquire’ into the 
validity of the reference. In such an enquiry, the question of the a 
nature of the reference to any minor concerned can be raised. 


Appeals against the decree of the District Court of South 
Canara dated the 13th September 1916, in Original suit No. 3 
of 1916. 


E. Y. Adiga and K. P. Lakshman Rao for Appellant. 


B. Sttarama Rao for Respondent. 

The Court delivered the following - i ; 
e ` 

Judgments. —Abdur Rahim, J.:— This appeal arises in a suit 
to file an award and is preferred by the 2nd defendant who is a: 
minor represented by his mother, the other parties being the 
lst.defendant his father, and the plaintiff the brother of the 1st 
defendant and uncle of the 2nd defendant. All these three 
persons were members ofan undivided Hindu family, and the 
arbitration was sought for the purpose of partitioning the 
properties between the plaintiff on the one hand and the first 
and second defendants on the other. The very next day after 
the submission, the Ist defendant who was acting as the 
guardian of the 2nd defendant gave notice to the arbitrator 
revoking the submission, thereafter he did not appear at all 
in the proceedings and the arbitrator proceeded to make the 
partition no one being there to watch the proceedings on behalf 
of the 2nd defendant and to protect his interests. It has been 
held that the revocation by the lst defendant was not justified 
and the question for decision, therefore, is whether the ‘failure of 
the Ist defendant as guardian to conduct the case of the 2nd 
defendant before the arbitrator which 'in my opinion amounted to 
gross neglect of his duty is sufficient to vitiate the award. I am 
clearly of opinion that the contention of the learned vakil for the 
appellant that an award is ipso facto invalid if it cannot be shown 
to be beneficial or advantageous to the minor is not sustainable, 
Iam not clear that the learned judge in the decision in In the 
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-~ 


matter of Romon Kissen Sett v. Hurrololl Sett 1 has laid down any ` 


such proposition. At any rate, I agree with the view of 
the law as ‘propounded in ‘Ramji Ram v. Salig Ram 2 on 
this poinf.” Nor am I able to accept, the contention of 
the appellant that the 1st defendant’s interest in the arbitra- 
tion proceedings was adverse to that of the minor and, the 
submission was badon that ground. No doubt, one of the 
questions which the arbitrator had to deal with was whether 
certain debts incurred by the 1st ‘defendant were binding but 
that question was mot raised between the 2nd defendant and the 
Ist defendant but only between the plaintiff- on the one side and 
the 1st and 2nd defendants on the other and the decision of-the 
arbitrator has in no way concluded that matter between the 
1st defendant and the 2nd defendant. - 


- On the main question there can be little doubt that it would 
be open tothe minor by a suit instituted either through a 
guardian or when he attains majority to impeach the award if he 
can prove that his guardian has been grossly negligent or has acted 
fraudulently in conducting the proceedings before the arbitrator. 
There can be no doubt that a decree may be impeached where 
there has been ‘negligence on the part of: the next friend in 
the conduct of the Plaintiff’s case, and it is stated by Vice-Chan- 
cellor Malins In re Hoghton 8. “ The question which I,have to 
decide is, whether this infant, on whose behalf a decree was 
taken by consent in 1867, is to suffer by any negligence or want 
of knowledge on the part of her then next friend. I am clearly of 
opinion she cannot be called upon toendure that inconvenience... 
The proposition that an infant of tender years may have her 
whole fortune wrecked by the neglect of her next friend is so 
monstrous that I cannot pay attention to it, She is entitled to 
have a next friend who is diligent and who will protect her 
interests.” See also Lalla Sheo Churn Lal v. Ramnandan 
Dobey 4. It is unfortunate that there is no provision in the Civil 
Procedure Code which makes it incumbent on the arbitrator, 
where a reference has been made out of court, to see that the 
case of the minor is in the hands of a proper guardian, similar 
to that laid down by order 32 Rule 11 with respect to the Court. 





1. (1892) I. L. R. 19 Cal. 334. 2. (1911) 14.0. D. J. 188. 
3. (1874) L R. 18 Equity, p. 573 at p. 576. 
4. (1894) I.L. R., 2% Cal. 8. - 
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I think the proposition laid down by Vice-Chancellor Malins 
is equally applicable to proceedings before an arbitrator.’ This has 


- hardly been disputed before us. The argument wbich is used to 


uphold the award is that the court can refuse to file- an award 
only on the grounds mentioned in the second Schedule of the Code 
Rules 15, 14 etc, and that, thougha separate suit may lie, the 
same objections to ar award which would justify `a suit are not 
available to the minor when the award is fi'ed and sought to be 
"made a decree of court under the special procedure provided by - 
the second schedule. If this argument were'accepted it would 
follow that where an award which affects a minor is invalid 
because of the fraud or neglect of the guardian in the conduct of 
the arbitration proceedings the court is bound to pass a decree in 
the terms of the award although the next day it would be set 
aside by a suit on the very same allegations, Unless one is 
compelled by clear words of the statute one would not countenance: 
such an interpretation of the law. 


Rule 15 says, “No award shall be set aside except on one of - 
the following grounds :—.,.....“‘ be it noted that this does not seem 
to be confined merely to objections to filiny an award but is wide - 
enough to cover suits to set aside an award including those men- 
tioned in clause (c) which runs as follows, “the award having 
been made after the issue of an order by the court superseding 
the arbitration and proceeding with the suit'orafter the expiration 
of the period allowed by the court, or being otherwise invalid.” 
The phrase “or being otherwise invalid” was for the first time 
introduced into the new.code and it seems to me that it is wide 
enough to cover such a case as this. Ifan award is invalid under. 
the law governing minors I see no difficulty why such invalidity is 
not included in these words. It was suggested that “invalid,” 


- means “ void ” and an award which an infant could get set aside. 


would only be voidable, but I do not think that there is any 
substance in this distinction. Ifa party does not choose to get 
rid of an award even in cases falling under clause (c) it would be 
binding on him and there seems to be no sense in the distinction 
between void and voidable’ awards so far as rule 15 is concerned, 
In fact, that rule itself states the circumstances under which an 
award becomes ‘‘void’’ in cases dealt with in rule 14 suggesting 
that awards which can be set aside under rule 15 are not to be 
treated as void awards. 


PART IJI] 


Then it was suggested that we must read the words “o 
being otherwise invalid,” as ejusdem generis with -the other cases 
mentioned in clause (c) that is to say, it would only apply to cases- 
where an award is bad on grounds like want of jurisdiction. It 
seems to me that those words do not call for an ejusdem generis 
interpretation, but are meant to include all cases of invalidity on 
grounds, other than these mentioned.” This view seems to have 
the support of a Full Bench Decision of the Allahabad High 
Court in Lutawan v. Lachya1 where Richards, Ci J. says, 
“Tt geems tome that it was the clear-intention of the legisla- 
ture by this amendment of the code that objections to.the award 
on the ground of invalidity from any cause whatever would be. 
decided by that court and by no other court.” This passage 
might also suggest that the only remedy of the 2nd defendant 
to the suit would be under rule 15 of the 2nd schedule and not 
by a separate suit. But it is not necessary in this cage to consider 
whether that general proposition is correct. 


Tt is argued by Mr. Sitarama Rao in support of the Lower 
Court’s order that it has not been shown that the lst defendant 
as the guardian of the 2nd defendant was, in fact, negligent in 
the conduct of the case of the 2nd defendant before the arbitrator. 
‘But he was not justified in rescinding the submission and when 
` he found that the arbitrator proceeded with the arbitration it was 
his duty to~ appear and watch the proceedings and put forward 
the case of the minor before him. -This is not one of those cases 
in which there may be a question whether the minor had a good 
defence or not, if a minor has not a good defence to a suit it is, 
undoubtedly “not the duty of the guardian to incur unnecessary 
costs in defending the suit. The very nature of the arbitration 


proceeding is ordinarily such that every person having a claim — 


would be interested in seeing’ that the partition made by the 
arbitrator ig just and fair. Jn this case the minor alleges that 
by the partition he has been prejudiced. .I am of opinion that 
the appellant has a valid objection to any decree being passed on 
the award. ` 

Having regard to the nature of the saad which is one 
for partition, the proper order to be passed is that the suit 
must be totally dismissed. As regards costs, since it was the 
conduct of the Ist defendant that led to the award being treated 


\ 
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as Invalid I would make him pay the costs of the 2nd defendant 


in this court and in the lower court. The - plaintiff—respondent 
will bear his own costs throughout. 

Oldfield, J.:—This is an appeal against an order of the 
District Judge, South Kanara under S. 21°Sch, II C. P. C. filing 
an award, and against the decree passed in its terms. We have to 
deal only with the order, since no independent objection has 
been made to the decree. The arbitrators were asked to make a 
partition of family property between plaintiff and Ist defendant, 
brothers, and 2nd defendant, minor son of the last mentioned, 
the present appellant. 

The first objection to the award is that on 2nd defendant’s 
behalf there was no valid submission to arbitration, first defen- ` 
dant, who acted for him, having an interest adverse to his in the 
proceedings, because an important question in them was whether 
Ist defendant had incurred certain debts as manager of the family 
and whether he or its members, including 2nd defendant, were 
liable for them. But the partition, it was not disputed before us, 
was of the family properties between the plaintiff on one side and 
the Ist and 2nd defendants on the other and the interest of the 
two last mentioned was identical in it, to establish the liability of 
the family and make a portion of the debts recoverable from plain- 
tiff instead of the whole being recoverable’ from the 1st defendant 
primarily and 2nd defendant secondarily in virtue of his sonship. 

It 1s urged next that the lower court should, before filing the 
award, have considered whether the submission to arbitration and 
the award itself were advantageous to 2nd defendant. As regards 


_ the latter there is, so far as we have been shown, only one autho- 


rity In support of 2nd defendant’s claim, Romon Kissen Sett v. 
Harrollol 1 ,and its weight is small, since it is the decision of -a 


. , single judge in an uncontested case. It is in fact impossible to 


consider whether the award, as distinguished from the submission, 
is advantageous to the minor concerned, without a discussion of 


the merits of the questions referred, which would be inconsistent 


with the principles of arbitration procedure; and it was held in 


Balaji v. Nana ? following Jagan Nath v. Mannu Lal 8, that 


where the reference was not impugned, thecourt was bound - 
to pass a decree in terms of the award, if'there were none of 


_the objections specified in the Codeto doing so. I accordingly: 


Sante 
eS aaa rs ammassi 


1. (1892) I. L. R. 19 Cal. 384. 2. (1908) I. L. R. 27 Bom. 872. 


s ` 8, (1894) I. L. R. 16 All. 281. 


"~ 


- 


PART III] THE MADRAS LAW JOURNsL KÉPÒbTS, a as 


turn to the objection that the reference itself was disadvantageous l 


and therefore invalid. Under Section 21 (1) Sch. IL C. P. C., the 


l court must be satisfied that the matter has been referred and no 


doubt, must therefore enquire into the validity of the reference. 
There ia then authority in the first of the two last mentioned 
cases, which I should be inclined (if necessary) to follow, for the 
view that the question of benefit to any minor concerned can be 
raised in such enquiry. See also Ramji Ramv-Salig Ram}. But 
it ig unnecessary to pursue the matter further, because the objec- 
tion to the reference as distinguished from the award, on the 
ground of disadvantage to the minor 2nd defendant has not been 
taken in the grounds of appeal here and was not, so far as 


appears, taken in the lower court; and I am not prepared to | 


condone the omission and dispose of the point on the materials on 
record, because it is eminently one which should be stated 
explicitly with a clear specification of the matters in respect of 
which disadvantage to the minor was to ‘be feared. It may be 
added that no attempt at such specification was made in’ the 


` argument before us. : 


The next objection is more important, The ist defendant, the day 
after he consented to the reference, revoked his consent and no 
suggestion has been made that this revocation was legally 
effective. Subsequently he did not attend the arbitration proceedings 
although as regards him personally the arbitrators fully complied 
with their duty because they did not proceed or place him exparte 
until they had given him notices of their intention to do both. But 


| throughout 1st defendant appears to have acted also as the 


guardian of 2nd defendant the decision to proceed exparte affected 
both; and the proceedings took place andthe award was passed 
without any person altending to protect the latter’s interest. It is 
contended that in these circumstances the award should be set aside 
either under S. 15 (1) on account of the arbitrator's misconduct or 
under S. 15 (3) as “ otherwise invalid ”’ 

As I shall accept the first of fede contentions, I need not 
consider whether the general words “otherwise invalid” cover all 
conceivable grounds other than those already specified, on. which 


an award might in proceedings of any description be set aside - 


or only grounds ejusdem generis with those specified in 5, 15 (8). 
Turning to $S. 15 (1), I observe first with reference to Lala 


` Sheo Churn’ Lal v. Ramnandan Doobey 2 a decision which has 


1, (1911) 140 L.J. 288. 2, (1894) I. L. R, 22 Oal 8. 


Lakshmi- 
narayana 
Tantri 
v. 
Rama- 
chandra 

Tantri. 


Oldfield, J, 


Laksh mi-. 
DitAyans 
Tan tri 


v, 
Lakshmi- 
` Uarayana 
Tantri. 


Oldfield, J. - 


78 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXXIV 


been followed in various unreported cases, that, if first defendant’s - 
conduct had occurred in proceedings before a regularly constituted 
tribunal, it would have justified the subsequent vacation of any 
decision passed adversely to the minor he represented, since there 
is no suggestion that he absented himself on consideration of the 
merits of the case or because he could have- had no contention 
worth advancing with reference to them ; and next with reference 
to Order 32 Rule 11 that the court would have been bound to be 
vigilant in the minor’s interest, and after removing lst defendant 
for his failure in his duty, to appoint another guardian in his 
stead. - Are arbitrators, acting, like those here in question, on.a 
reference without the couri’s intervention under that or any 
similar duty and is their failure to perform it misconduct? No 
authority directly in. point has been shown us. But generally 
arbitrators will fail in their clear duty and be guilty of misconduct, 
if they do not secure for each party an Opportunity to present his 
case: and according to English authority they should even go. 
beyond strict legal requirements in order to do go. Crompton & Co, 
v. Mohan Lal *, Gladwin v. Chilcote 8, Haigh v, Haigh £ and 
Whatley v. Morland 5. The principle involved is one of substance 
and the case of a minor, such as that before us, is not one, in 
which it should be relaxed, True, arbitrators cannot, like a 
regularly constituted court, protect his interest by removing the 
defaulting guardian and appointing in his stead. But their duty 
may fairly be taken to be to refrain from passing an award, so 
long as they are deprived of the power to pass a just one, and 
either to adjourn the proceedings in case a chinge in the 
representation of the minor is probable or, if one is not probable 
either generally or within the time (if any) fixed for the return of 
the award, to refuse toact. In the present case the arbitrator’s 
failure in this duty amounted in my opinion to misconduct ; and on 
this ground their award must be set aside, l 

This entails that the appeal should be allowed, the lower 
court’s decision being set aside and the petition being dismissed, 
I agree with the order proposed by my learned brother as to 
costs for the reasons he gives, i p ~ 


C€. A, S. esa R 
a 
1. (1918) I. L. R, 41 Cal. 313, 4, (1841) 9 Dow 461, 480. 


“4, (1861).81 L. J. Ch 420=8 De G. F- and J. 167. 
B. (1883, 20. & M. 847 ; 2 Dowl. 949. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—MR. JUSTIOE ABDUR RAHIM AND MR, JUSTION ` 
NAPIER. . 


Chundooru Lakshmana Setti ...  Appellant* ( Plaintiff.) 


Y. 

Duggisetty Chenchuramayya” ... Respondents. (Defendants 1 | 
and others, to 4 and Sppl. defendant). 
Registration Act (XVI of 1908) S.17 (1) (0) (2) (wi)—Relinguishment of 

moneys due under a mortgage—Registration, necessity for—Acknowledgment 


Lakshmana 
—Receipt for payment. Setti 
An agreementin writing by & mortgagee whereby he relinquishes'a sum of - v, 


more than 100 Rs. out of the mortgage money, requires registration to make it Sa 
admissible in evidence andit could not be relied on as an acknowledgment or `, ae 
“receipt within the maaning of S. 17-sub-8. (2)C1. (xi) of the Registration Act. 
Abdulla Khan v. Basharat Hussain! , Durga Prasad’ Singh v. Rajendra 
Narayan Bagh *, Tika Ram v. The Dy. Commissioner of Bara Banki 3,Gobardhan 
Sahat v. Adunath Rei 4, relied on. Shidlingappa v. Chenbasappa 5,Kailash Chandra 
Nath v Sheikh Cenu ® , distinguished. 


Second - appeal against the decree of the District Court of 
Nellore in A. S. No. 70 of 1913 preferred against the decree of 
the Court of the Additional District Munsif of Nellore -in O. S. 

No. 87 of 1912 (O. 5, No. 625 of 1911 on the file of the Court of 
the Principal District Munsif of Nellore). 

The Hon'ble Advocate-General (S. Srinivasa Aiyangar) 

‘and K. Raja Aiyar for Appellants, | 

A, Krishnaswami Avyar for T. V, Venkatarama Ai yar and - 
R. Rajagopala Avyar for Respondents, 

- The Court delivered the following 
Judgments.— Abdur Rahim, J. :—The only question that we Abdur 
-have to deal. with in this second appeal is whether Ex. V, which Rahim, J. 
is in these words: “Now if you will pay Rs. 3,000 towards the - 
debt due by you on the two documents we shall receive the 
money and return the documents,” is admissible in evidence 
having regard to the provisions of S. 17 of the Registration Act. 

On the date of Ex. V. more than Rs. 83000 was due, and the 
balance which the plaintiff agreed to relinquish under Ex. V, 
amounted much more than-Rs. 100. -We do not think, though 
the question under consideration has been argued very elaborately 
before us, that the matter admits of any real doubt. S. 17; 
Cl. (b) says that other non-testamentary instruments which 


* §. A, No, 1265 of 1915. lst May 1917. 
1. (1912) I. L. R. 85 A. 48 (P. O.) 2. (1918) I. L.R 416. 493 (P. 0.) 
- B. (1899) L L. R. 26 C. 707 P, O: 4, (1918) I. L. R. 85 A. 202, reliëd on 
6 (1879) I. L. R. 4B, 235 ; 6. (1914) I. L, R. 42 C. 646. 
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purport or peers to create, declare, assign, limit or Sak, 

whether in «present or in future. any right, title or interest, 

whether vested or contingent, of the value of one hundred rupees 
and upwards, to or in immoveable property’ must be registered. 

The exception which it is argued, applies to Ex. y is dealt with 
in Cl. (11) of sub-S. 2, which lays down that “any endorsement 
on a mortgage-deed acknowledging the payment of the whole or 
any part of the mortgage money, and any other receipt for pay- 
ment of money due under a mortgage when the receipt does not. 
purport to extinguish the mortgage” “need not be registered. It 
seems to me that an agreement by which the mortgagee agrees to 


relinquish a portion of the debt is one which ‘purports to limit or 


extinguish interest in immoveable property.’ It was argued by 


. the learned vakil for the respondent that in considering what the 


interest is we are not to take into consideration thé amount of 
money payable under the mortgage, but only the security apart 
from the amount due, Such a construction seems to be opposed 
to the language of the section for in clause (b) the legislature 
says that an instrument has to be registered if the interest or 
right affected by it is of the value of one hundred rupees or 
upwards. Now that would indicate that the interest- of a mort- 
gagee cannot be computed without taking into consideration the 

amount for which the property is made security. Then clause 11 

of Sub-section 2, in exempting from the operation of that clause 

receipts purporting to extinguish the mortgage, tends to support 
the same view.~ Though cl. (c) was also referred to in the course 
‘of the argument I do not think that it has any application to this 
case. It seems to me, also, that the question is concluded by — 
authority, In Abdullah Khan v. Basharat Hussain 1 the ques- 
tion arose with reference to an agreement come to between the 
mortgagee ànd the mortgagor as to the mode in which the profits. — 
of the property which was usyfructuarily mortgaged were to be 
dealt with : and their Lordships of the Privy Council held that a 
document like that was inadmissible by reason of the provision 
of the Registration’ Act. 


It is difficult to see how that case can be distinguished from 
the present case. I take it that the rukkee which introduced a 
new mode of paying off the mortgage money were held to be 
inadmissible, on the ground that it was an instrument ‘purporting 


1, (1912) I. L. R. 85 A. 48. (P. C.) 
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to limit or extinguish interest in immoveable property’ within the 
meaning of.cl. (b) of S. 17. In Durga Prasad Singh v. Rajendra 
Narain Bagshi 1 their Lordships affirmed the judgment of the 
Calcutta High Court in Durga Prasad Singh y.. Rajendra 
Narain Bahsht 2 in which it was held that a subsequent unregis- 
tered agreement for -reduction of rent payable under a registered 
lease was inadmissible for want of registration, In Tika Ram | 
v. The Deputy Commissioner of Bara Banki® the agreement 
which was held by the Judicial Committee to be inadmissible was 
on the part of the mortgagee to pay a higher rate of interest. It 
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could be substantially distinguished from the agreement in ,ques- 


tion in this case. - 
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The exact point was decided in Gobardan Sahi v. Jadhunath 
Rai 4 where it was held that “an agreement executed by a mort- 
gagee after the date of the mortgage whereby he relinquished a 
certain part of the principal and all interest, past and future, on 
the mortgage in lieu of certain services rendered by the mortgagor 
to the mortgagee was a document which required registration to 
make it admissible in evidence, and it.could not be said to be an 
acknowledgment of payment within the meaning of the exception 
contained in S. 17 Cl. (nj of the Indian Registration Act, 1877, 
which corresponds to C]. (11) of sub-section 2 of the present Act. 


On the other hand Mr, Krishnaswami Atyar for the respon- 
dent referred us to two cases one of which is reported in Skid- 
lingappa v. Chenbasappa 5. That was a case under the old Regis- 
tration Act. The question raised there was whether certain receipts 
for payment of money were inadmissible for want of registration; 
and it was held that they were not, I do not think that this 
decision really throws -much light upon the question we have 
to deal with here, There is a decision however in Katlash 
Chandra Nath y. Sheik Chenu 6 which does support the respon- 
dents’ contention. The learned Judges say “we can- find nothing 
in the law or in any authority which would require such waiver to - 
be registered” the waiver alluded to being that of the right to 
compound interest.- We do not find-that any of the decisions to 
which we have referred are alluded to in the judgment or in the 


"1, (1918) I L. R. 41 0, 498. 2, (1906) 1 L, R-87.0. 298. 
3. (1899) I. L.R 26 C. 707. (P. O.). 4, (1918) I. D. R.35`A. 202. 
_ 5. (1879) I. LeR4 B 235, 6 (1914) I. L. R. 42 O. 646, 
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the judgment that S. 17, cl, (b) of the Registration Act was 


discussed ; and the learned Judges refer only to S, 92 of the 
Evidence Act which requireś that such an agreement must be ir in 
writing, l 

I hold therefore that Ex: V is inadmissible in evidence, - 

The appeal will be the usual mortgage ‘decree for the full 
amount due under Exhibit H. Time for payment six months from 
the date of the decree, 

Napier, J.—Lentirely agree with my learned brother that this 


> matter is covered by authority of the Privy Council. I would only 


adda few words on the construction of the Section of the Act itself. 
It would hardly be possible to find words of wider import than we 
have in Cl. (b) of S. I7. Sub-section 2 of the Registration 
Act “which purport or operate to create, declare, assign, limit or 
extinguish, whether in present or in-future, any right title or 
interest’. If words of that extremely wide character are not 


sufficient to cover a cise where a mortgage debt is by agreement ` 


of parties largely reduced, it -seems to me difficult to find words 
which will have thateffect. Then there is this further reason 
namely thatthe language of the Cl. (b) actually imports into 
the consideration of the necessity for registration the question of 
the value of the interest for it speaks of the right, title or 
interest being of the value of one hundred rupees and upwards, 
and it is a little difficult to see how, if no question with regard 
to the amount is, as argued by Mr. Krishnaswami Aiyar, a 
question “affecting any interest,” the amount can be a test for limit- 
ing the application of the section. There is, to my mind, further, 
a complete answer to the argument to be found in the amend- 
ment introduced by the Act of 1886 and now incorpdrated in the 
present Act of 1908. The language of cl. (b), as I have pointed out, 
contains the words “limit or extingush” and turning to sub-sec- 
tion 2 which is the amendment, we find this “Nothing in clause 
(b) applies to.. „clause (IX) “any endorsement on a mort- 
gage deed acknowledging the payment, of the whole or any part of 
the mortgage money, and another receipt for payment of money 
due under a mortgage when the receipt does not purport to extin- 
guish the mortgage.” 

Now here clearly we have a case ‘‘of extinction”; so a e for 


‘the money must be dn instrumentwhich operates to extinguish with- 


in the language of cl. (b). The same meaning must of courge he 


p 


— 
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attached to the words ‘right, title, and interest’ when you are deal- 
ing with the question of limitation as when you are dealing with 


the question of extinction, and if extinction by receipt applies to Chenchuram. 


the right, title and interest and thereby makes the amount covered 
by the security an ‘interest’ within the meaning of that clause, it 
necessarily follows, it seems to. me, that where the effect of the 
document is to ‘limit,’ you must also apply the same meaning to the 
word ‘interest’ and read it as applying to the amount of money secur- 
ed. One result of holding that the words ‘limit or extinguish’ the 
interest do not apply to words that limit the amount of money to be 
. recovered in future would be that, whereas under this proviso,“ any 


other receipt for payment of money due under a mortgage” is only + 


exempted from registration when it. does not purport | to 
_ extinguish the mortgage, if this View was to be upheld that 
limitation and extinction does not apply to the amount of money, 
is.would be absolutely immaterial whether a receipt for money 
did or did not purport to extinguish the mortgage, because on that 


reading of cl. (b) the document itself would not be necessarily ` 


registrable under cl. (b), so that that portion of sub-section 2 Cl. 
(XI) which takes such receipts, out of the operation of clause (b), 
and also that part which leaves them within it would neither of 
them have any operation on the reading suggested by Mr. 
' Krishnaswami as there would be ‘no interest’ to be extin- 
guished and so the whole of clause~XI would be meaningless. 


. Iam therefore clear that clause (b) must be given the meaning 
which the cases show’ has been applied to it with the _ result 
that this agreement fall§ within its mischief, 


The appeal must therefore be allowed with the sani stated 
_in my learned brother's judgment, 


A. V. Vo 


11 


_ 


Lakshmana 
ies 


ayye. 
Napiar, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—Sin JOHN WALLIS, Kr., CHIEF JUSTICE AND 
MR. JUSTICE KUMABAtWAMI SASTRI, : 
M. R. M. A. Subramania Chettiar.... Appellant * in C. M. A. No. 
l “195 of 1917 and Peti- 

- tioner in C. R. P. No. 521 

v, of 1917, Petitioner in C. 

oo M. P. Nos. 1684 and 1685 

of 1917. 
The Hon’ble B. Rajarajeswara Sethu-_ Respondent in all the cases 
patti alias Muthuramalinga Sethu- (Counter-Plaintiff.) 


a = patti Avl. Rajah of Ramnad. 
ere C. P. C. of 1908—Cr. 41° R. (5) (3) (c)—Security for due performance of decree— 
Y. a Order for—Immoveable property given as security —Effect— Realisation of property _ 
Rajarajes- —Rèmedy of decree-holder—Execuiton—Suit under 8. 67 of ir. of P. Act—C. P.. 


wara veges - Q—§. 47—Applicability. 
oe Immoveable property given by the judgment-debtor as ree for the due 
performance of a decree pursuant to an order made under Cr. 41 R. (5) (8) (c) 
of the Code can be realised by the decree-holder in execution. There is no need in 
puch a case that there should be anything in the nature of a mortgage suit for 
sale under S. 67 of the Transfer Of Property Act. 


Effect of immoveable property being given as security considered. 
Sadasiva Pillai v. Ramalinga 1 folld. 


Appeal against and Civil Revision Petition under S, 15 of Act - 
V of 1908, and S. 107 of the Government of India Act, 1915 to 
revise the order of the Court of the Subordinate Judge of Ramnad 
at Madura dated 23rd July 1917, in E. A, No. 515 of 1917 (E. P. 
No. 91,of 1917, in O. S, No. 6 of 1902), 

C. M. Petitions praying in the circumstances stated in ik 
affidavit filed therewith the High Court willbe pleased to issue an 
order directing stay of sale of the properties and of further proceed- 
ingsin E. P. No. 91 of 1917, on the filelof the Court of the Subor- 
dinate Judge of Ramnad at Madura pending disposal of the 
above appeal and the Revision Petitions. ; 

A, Krishnaswami ayer and M. Patanjali Sastri, for the 
Appellants. 

The Hon'ble the Advocate-General (S.' Srinivasa Avyangar) 

aud R, Krishnamacharvar for the Respondents. oe 





*ž 0. M. A. No. 195 of 1917 and C. R. P. No. §21 10th August 1917, 
of 1915; C. M.P. Nos. 1684 and 1685 of 1917. 
1. L. R. 2, I. A. 219. 
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The Court delivered the following — 

Judgment :—The question raised in the appeal which is of 
some importance is, when immoveable property has been given by 
the judgment-debtor as security for the due performance of a 
decree .pursuant to an order made under O., XLI R, 5 (8) (c) 
Civil Procedure Code whether that property can be realised 
by the decree-holder in execution or can only’ be realised in 
a separate. suit, We have been referred to a decision in 
Tokhan Singh v, Girwar Singh} that a separate suit is 
necessary. But the «learned Judges who -decided that case 
proceeded upon the prohibition in S. 99 of the Transfer of Property 
Act as it then was, against bringing’ mortgaged property to- sale 
except by means of a suit’ under S, 67 of that Act, That sec- 
tion has been repealed and the prohibition has been limited in O. 34 
R. 14, Civil Procedure Code and the decision is therefore inappli- 
cable to the present case and affords no réason for refusing to 
follow the earlier decision of the same court in Shyam Sundar 
Lal v. Bajpat Jat Narayan 2, Further in that case the point was 
not taken before the learned Judges that such a sale comes withn 
the provisions of 5. 4T (formerly S, 244), Civil Procedure 
Code which provides that “all questions arising between 
the parties to the suit in which the decree was passed,......cssseeees 
and relating to the execution, discharge or satisfaction of the decree 


53 


shall be determined by the court executing the decree and not by - 


a separate suit”. If we look at the question on principle .and. in- 
dependently of authority, it is difficult to see how the realisation of 
the security given to the court pursuant to an order of court for 


the purpose of satisfying the decree-holder can possibly be said 


to be a matter not relating to the execution, discharge or 
gatisfaction of the decree or not to be a question arising between 
the parties to the decree. The fact that the bond is given to the 


court does not make it a question. arising between the judgment- ~ 


debtor and a third party so as to take it out of the section. This 
= pond was given to the Court in the case in Sadasiva Pillar v. 

. Ramalinga 3 and yet the case was held to come within the 
section of the Code corresponding to S. 47. If the section is 
applicable then that being the special provision governing these 
matters, it would have overridden any general provision contained 
in S. 99 of the Transfer of Property Act. We are therefore clearly 


of opinion that apart from authority altogether it is a matter, 


a ee on ee nn 
1, (1905) 1. L. R. 82 0. 494. 2. (1908) J. L. R, 30 O. 1060, 
pat 3. L. R. 3 1. A. 219. ` 
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arising in execution within the meaning of S. 47, Civil Procedure 
Code. The effect of immoveable property being given as security 
is something more than attachment because it makes the property 
applicable solely in discharge of the judgment debt and not liable 
for rateable ‘distribution among other judgment-creditors. But 
the realisation by the Court of such security in execution is of the 
same nature ag sale by the Court of the immoveable property 
~ attached, that is to say, it transfers the right, title and interest of 


7 the. judgment-debtor who has given security. There 


ig no need in such a case that there should be anything 
in the nature of a mortgage suit for sale under 


S. 67 of the Transfer of Property Act with all ‘the expense 


and delay which would be thereby involved. It would be a most 
mischievous ‘state of law if sucha thing were necessary and it 
would further fetter the discretion of the Court in accepting 
immoveable property as security for the execution of the decree. 


This view is in accordance not only with Shyam Sundar Lall- 


v. Bajpai 1, but also with Mukta Prasad v: Mahadeo Prasad 2, 
and the o of the learned Judges of this Court in Swaminatha 
Pathan v. Swarnathammal 8. What is more important is that is 


-strongly supported by the decision of their Lordships of the 


Judicial Committee in Sadasiva Pillat v. Ramalinga Pillai 4, 
where security of immoveable property given for mesne profits 
which were not awarded by the decree was held to be realisable in 
execution for such mesne profits, instead of leaving the parties to 
recover-them in a separate suit. Their Lordships observe at p. 


. 282 that security bonds were “ proceedings in court importing a 


certain liability to be enforced in the suit against the defendant 
in that suit”? . ‘They further observed at p. 233 that the liability 
incurred under those bonds amounts toa “question relating to 
the execution of the decree”, within the meaning of the latter 
clause of S. 11 of Act XXIII of 1861. If the question in 
that case was one relating to the execution of the decree, a fortiori 
it ig so in the present case where security has been furnished to 
the court pursuant to an order of court under O, 41 R. 5 (8) (c) Civil 
Procedure Code. It is unnecessary in this case to deal with the cage 
of security given by third parties under S. 145, Civil Procedure 
Code or with the decisions on that question, 








1. (1903) I. L. R. 80 0.1060, 2. (1916) I. L. R. 38.4, 827, 
8, (1911) 2 M, W. N. 482, 4, D. R.32T,A. 219, 
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The 2nd objection taken to the order under appeal is that it was 
_ for the enforcement of the security for a larger amoun$ than that 
provided for in the bond. Now we think that that bond has already 
formed the subject of adjudication because.the properiy has béen 
ordered to be sold for the full decree amount and that order was 
_ allowed to become final. Further, on the basis that this security 

was enforceable for the full amount of the decree, the court refused 
tő enforce the decree personally agdinst the judgment-debtor, as it 
would have otherwise been bound to do, except to the extent of 
Rs. 7,000 the balance of the decree amount over the 
estimated value of the immoveable property given as security. 


In these circumstances, we think the appeal also fails on this . 


point. 


In the result, the appeal fails and is dismissed with costs. The 
Civil Revision Petition is dismissed. As regards the Civil Mis- 
cellaneous Petitions Nos. 1684 and 1685 of 1917 for stay no order 
ig necessary. 


ASV y; 


IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 


PRESEN? :— MR. JUSTICE AYLING AND MR, JUSTICE SESHA- 
GIRI ATYAR. 


Sunkuru Suryanarayana alas ... Appellants * (Plaintiffs). 
Lakshminarayana, being a < 
minor by his mother and 
guardian Sunkuru Bhimala 

` and another 


V. 


~ 


Sunkuru Ramadoss and others ... Respondents (Defendants). 


Hindu Law—Adoption by widow —Consent of Sapindas—Revocation—Validity 
Conditions~-Propriety of reasons for revocation if and when can be scrutinised by 
Courts—lapse of time after consent—Death of consentor—Effect. 


Held : a Sapinda who has voluntarily and bona fide given his consent i an 
adoption by a Hindu widow cannot arbitrarily withdraw his consent. Where 


a Sapinda who has so given his consent professes to revoke it without assigning . 
any reasons, if would be wrong for the Court to speculate as to what might have 


led him to act in the way he did. 


ry 
Se ey 
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Where a Hindu widow who has inherited the property of her son makes an 
adoption, she will be divested by her adopted son of the inherited property, even 
though it constituted the self-acquisition of the deceased son. ; 3 

Per Seshagiri Aiyar, J.; Semble. Itis open to a Sapinda to revoke his con- 
gent before it is acted upon. . i ; 

Neither mere lapse of time without more, nor the death of the consenting. - 
Sapinda, would inyalidate the authorisation. ~ , l 

Quaere whether, when a Sapinda purporting to revoke hia consent acts honestly 
and puts forward grounds which would satisfy a person of ordinary prudence that 
he was acting to the best of his knowledge and belief, it is open to Courts to 


. serutinise his reasons. 


Appeal against the decree of the District Court -of Ganjam in 
O. S. No. 2 of 1916. l 7 

V. Ramesam with him C. Sambasiva Rao for Appellants. 

The Hon'ble B. N Sarma, H. Suryanarayana and 
D. 8, Dakshinamurthi for Respondents. Í 

The Court delivered the following 

. Judgments:— Seshagiri Aiyar; J :-—QOne-Gurumurthi Subudhi - 

belonging to the Vaisya caste had four sons, three of whom were 
married and the. other was unmarried. All the four sons died 
during his lifetime, the three married sons leaving behind 


_ their widows. In this state of circumstances Gurumurthi adopted 


a boy for himself the Ist defendant in this suit, and made a 
will on the 28th June 1909 by which he authorised his three 
‘daughters-in-law to adopt a son each. The 2nd plaintiff in this 
case adopted a son under the authority given to her by Gurumurthi. 
That boy died. Thereupon she attempted to adopt the 1st. plaintiff 


- in this case in November t911 but was temporarily prevented by 
injunction from doing so. She subsequently adopted him in 1913; 


The present suit is brought by the adopted son as 1st plaintiff, and 
by the adoptive mother as second plaintiff to recover the share of 
the property bequeathed to the latter’s 1 adopted son Gurumurthi. 
Their allegation is that the ist defendant gave his consent for 
adopting the Ist plaintiff, that the boy was selected by the Ist 
defendant, that the secular ceremony of giving and taking was 


- completed in the presence of the 1st defendant in July 1909, and 


that the 1st defendant dishonestly prevented the 2nd plaintiff from 
performing the Dattahomam ceremony. l 
The prayer of the plaintiffs is for a declaration that the 
adoption of thé Ist plaintiff is valid and, in the alternative, that in 
case the plaintiff's adoption is found to be invalid that the 2nd_ 
plaintiff 1s entitled to the share mentioned in the settlement of 
Gurumurthi, as the mother and heir of her first adopted son. 
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The defence of the Ist defendant is that he never gave his 
consent to the adoption and consequently the adoption is invalid. 
He. raises also the plea that notwithstanding the will of 
Gurumurthi the family remained undivided and that consequently 
-the second plaintiff is not entitled to the share devised to her by 
his adoptive father. 


The District Judge found ‘that the first defendant did as a 
matter of fact consent to the adoption of the 1st plaintiff, that the 
- allegation that the ceremony. of giving and taking was completed 
in July 1909 is not made out, thatit was competent to the 1st 
defendant before the actual adoption took place to withdraw his 


consent, that the conduct of the 1st defendant amounted to an’ 


implied withdrawal of the previous consent given by him, that 
consequently the ‘adoption of the 1st plaintiff was not valid, but 
that as the parties became divided in status by the provisions of 
the will of Gurumurthi, the 2nd plaintiff was entitled to the share 
allotted to her under the will. 

| The- plaintiffs have preferred the appeal for a E that 
the adoption of the Ist plaintiff is valid. The Ist defendant has 
filed a memorandum of objections questioning’ the findings 
against him by the District Judge. 

I shall first deal with two questions of fact before dealing with 
the important question of law which was argued at some length 
before us. The lst question is whether the 1st defendant 
consented to the adoption of the ist plaintiff. There can be no 
manner of doubt, upon a perusal of the documentary and oral 
evidence in this case, that the conclusion of the District Judge 
‘upon this point is fully supported. I do not propose to deal with 
the correspondence at any length, as they have been set out fully 


by the District Judge, I shall only refer to some of the important ` 


documents. Exs. XIII, G, XIV and XV which are letters from 
the brother ‘of the second plaintiff to the Ist defendant show that 
the ist defendant really suggested that the adoption ‘of the 1st 
plaintiff in preference to other boys who were selected for the 
_purpose. Ex. H. written by the Ist defendant to his 
natural elder brother on the 5th November 1909 
refers to the boy’s tonsure ceremony and says «that the 
natural father of the boy may be asked to have it 
performed at Sihmachalam, and that dattahomam will take place 
in March or April,1910.: There are letters from the Ist defendant 
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to the natural father of the boy, Exhibits K and J which prove 
that the boy was selected by the Ist defendant for adoption. In 
the school leaving certificate Hx. R the boy’s family name is given 
as that of the Ist defendant’s family, and the lst defendant is 
referred to as guardian. Then follow Exhibits XVI and XVII - 
from second plaintiff’s brother to the 1st defendant in which 
reference is made to the fixing of the date for the dattahomam. 
Exhibits M and L from the lst defendant to the second plaixtiff’s ` 
brother also refer to the same subject. Matters seem to have gone . 

on amicably until J une 1910 when for reasons which have not . 
been disclosed in ovidence, the second plaintiff and the'lst defen- 


. dant fell out. We have no correspondence between June 1910 ` 


and November 1911 as to the cause of the ill-feeling. 


Then we come to the litigation which was started by the Ist 
defendant. Exhibits I, II, IV, U and W show that he brought a 
suit for an injunction to restrain the second plaintiff from adopting 
the lst plaintiff. The litigation ended unsuccessfully to the Ist 
defendant. The various documents to which I have referred leave ` 
no room for doubt that the Ist defendant actively participated in 
the selection. of the Ist plaintiff for adoption and that he was 
prepared to have dattahomam performed in March or April 1910, 
and that this ceremony was put off owing to the intervention of 


` inauspicious events. Further there is the oral evidence of P. W. 
- 12, the adoptive mother, which is clear and consistent. This is 


what she says “ About 4 or 5 years after the death of my father- 
in-law my adopted son Ramamurthi died. I then asked the 1st 
defendant to get me another boy for adoption and he promised to 
get me a boy having given his consent for a fresh adoption.” She 
then refers ‘to the. selection of other boys and says “the 1st 
defendant then said that he would get the son of hig sister’s 
daughter from Garabanda of the Parlakimidi,Taluq. I, my brother 
Adinarayana and the 1st defendant went to Palasa and the boy’s 
father brought the boy to Palasa on the receipt of the letter from 
the 1st defendant. I saw the boy and liked him.” This evidence 
is corroborated by the evidence of P. W. 1 who took a prominent 
part in carrying on correspondence, on behalf of his sister, the 
second plaintiff, with the Ist defendant, by P. W. 8 the natural 
father of the adopted boy. There is no reason for discrediting 
the testimony of these witnesses, and I therefore agree with 
the District Judge thatthe 1st defendant gave his consent for 


—_ 


PART IL] THE MADRAS LAW JOURNAL REPORTS. 91 


& second adoption by the- second plaintiff and that he selected 
the 1st plaintiff for that purpose. Excepting the bare denial of the 


ist defendant, there is no evidence worth the name as against the . 


oral and documentary evidence adduced on behalf of the plaintiffs. 


The second question -of fact which was argued by Mr. Rame- 
sam for the appellants relates to the giving and taking of the boy 
in July 1909. I felt considerable doubts during the course. of the 
arguments whether the finding of the District Judge that there 
was no giving and taking is correct. On fuller consideration I 
have come to the conclusion that we must uphold his finding. The 
- District Judge himself says that but forthe fact that in the pre- 


vious litigation this theory of giving and taking was not set up he - 


would have come to a different conclusion. The oral evidence: is 
strong on the point, and it was not seriously shaken in cross-exami- 
nation. There is however one document which is entirely 
inconsistent with this theory of giving and taking in July 1909. 
Exhibit XV is a letter- written to the Ist defendant by the second 
plaintiff's brother dated 30-10-1909. The writer says “As we 
are all satishied as to Chiranjivi Lakshminarayana you would con- 
sider well whether you would send word to his father’s house”. If 
the giving and taking had been completed in July 1909 such a 
letter would be meaningless. Apparently the boy was taken on 
trial, and was kept in the house of the Ist defendant as has been 
done in the case of other boys who were rejected. This document 
coupled with the-omission to state this point in Ex. If the writ- 
ten statement filed by the second plaintiff in the suit of 1911 


throws doubt upon the oral testimony given in the case. On the’ 


whole, though not without hesitation, I have come to the con- 
clusion that there was no giving and taking in 1909. 

The conclusion on facts is that the second plaintiff had the 
consent of the Ist defendant to take the 1st plaintiff in adoption, 
the 1st plaintiff was taken to the family house of the parties with 
a view to the religious ceremonies of Dattahomam being perform- 
ed, and that the 1st defendant subsequently prevented the adop- 
ting taking place, and that the second plaintiff took the boy in 
adoption in spite of this opposition in 1918.. 

The question of the sufficiency of the consent was not 
seriously argued by Mr. Sarma. Even granting for the sake of 
argument that the family was undivided, the first defendant as 
the managing member would a the only person whose assent need 
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be sought for. Further, the other members of the family were 
all minors in 1909. If the family were divided. the 1st defendant 
as the nearest reversioner to the estate of the 2nd plaintiff's 
husband was alone competent to_authorise the adoption, 


On the question whether a consent once given can be ar- 
bitrarily withdrawn before it was acted upon, there is no direct 
authority. There is nothing in the Hindu Law texts on the 
subject. Therefore, before considering the few cases which were 
quoted as containing pronouncements which logically conclude the 
question against the plaintiff, I shall endeavour to examine the 
reason of the rule. 


As a widow ina Mitakshara family is incompetent to act sut 
juris, she can make an adoption only if she is authorised to do so 
by her husband. ‘To this an exception has been engrafted to the 
effect that the absence of this authority can be made good by the 
assent of the sapindas. This power has been given to the sapin- 
das, as they are interested in the property and are expected to see 
that the spiritual welfare of the deceased kinsman is not jeopar- 
dised, Their consent is equivalent to an expression of an opinion 
that the adoption is necessary for the spiritual benefit of the 


. deceased and for securing the secular management of his 


properties, In Sri Virada Pratapa Raghunatha Deo v. Sri 
Brozo Kishore Deo 1 the Judicial Committee speak of .the 


. gapindas as ” councillors and protectors ”° of the widow. An analogy 
‘for this may be found in the consent of the nearest rever- 
- sioner being regarded as evidence that the alienation was for justi- 
- fiable purposes. In the one case, the assent is evidence that the 


widow is not acting capriciously to serve her own ends, and in the 
other that she is not illegally disposing of property solely to 
benefit herself. In both the cases, the assent is presumptive evi- 
dence of the goodness of the act. It is open in either case to rebut 


the presumption. Ii can be shown that the assent to the adoption 
was obtained by fraud, mis-representation etc,, or that it was 


given from interested or corrupt motives (Sri Virada Pratapa v. 
Sri Raghunada 1.) as it can be shown that the consent of 
the reversioner to an alienation was not given bona fide. 
This train of thought precludes me from acceding to the proposi- ' 
tion that mere lapse of time without more, or the death of the 


consenting sapinda, would put an end to the authorisation freely. 
a 1. (1816) I. L. R. 1 Mad. 69. (P. Q.) = 


i 
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and bona fide granted, It is settled that the fact that a consent to 
an alienation was given by a reversioner,who is dead would not by 
itself be sufficient to enable the reversioner entitled to succeed to 


the property to impeach that consent, In my opinion, the same 


reasoning should govern the assent to an adoption. 2 


I can understand the party granting the permission deli- 
_berately revoking it for justifiable reason. Sir James Colville says 
in the case already referred to “ To, authorise an act implies the 
exercise of some discretion whether the-act ought or ought not to 
be done.” Sir Lawrence Jenkins in Bhimappa v. Basava } says 
“that the consent required is a matter, not of form, but of substance” 
and that “it implies an intelligent concurrence on due considera- 
tion.” Some learned Judges go the léngth of holding that the 
assenting Sapinda stands ina fiduciary position to the widow. 
Ramachandra v. Mauljt Nanabhat 2 is apparently based on this 


view. In.Narasimha v. Parthasarathy? Lord Moulton speaks of . 


the authority given to the widow by the husband as being 
equivalent to a power of appointment. It will not be an undue 
stretch of this analogy to ‘characterise the authority vested in the 
Sapindas as a power to consent to the exercise of. the power of 
adoption. In any view, the consent should be given not capriciously 
or from corrupt motives, but on a fair consideration of the circum- 
‘stances which would justify the exercise of the prerogative. In 
Ganesh Rathnam Iyer v. Gopala Ratnama Iyer 4 theix Lord- 
ships of the Judicial Committee pointed out that an assent of a 
sapinda procured by misrepresentation was not -sufficient 
to validate an adoption. This principle would apply mutatis 
mutandis to the power of revocation which a Sapinda may 
exercise. Iam willing to concede that itis open to a party to 
revoke a consent before it is acted upon. -Further if a Court can 
‘pronounce, on the validity of the consent, I fail to see why the 
party himself should not be allowed to reconsider his decision. 
He ĉan review his opinion just in the sime way as tribunals can 
their decisions. It may be, as argued by Mr. Sarma that the 
sufficiency of the reason should not be canvassed by the courts. If 
he acts honestly and puts forward grounds which would satisfy a 
person of ordinary prudence that he was acting to the best of his 
knowledge and belief, it is open to argument that courts should 





1. (1905) I. L B.29 Bom, 400. 2. (1896).1. L, R. 22 Bom. 558. 
8. (1918) L L. R. 87 M. 199. 4; (1880) I. È. R. 2 Mad. 270, 
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Surya- not scrutinize his reasons. At the same time, Iam unable to assent - 
mm to the contention of the learned vakil for the respondents that 
rei where the party professing to revoke the conseņt assigns no 
. =.. reasons, his legal advisers can draw attention tomaterials on which - 

erat his conclusions, might have been based. What the courts are 

concerned with is not what might have operated on the mind of 
the revoking party, but what did influence him. The judgment 


of his legal advisers should not be substituted for the party’s. 


y 


For the above reasons I am of opinion that a Sapinda cannot 
arbitrarily withdraw his consent and that the question is not 
- whether the courts should find a justification for the revocation, 
but whether a justification was offered, In the present case the 
Ist defendant strenuously denied that he gave his consent and he 
has not put forward any grounds in the written statement or in 
his evidence to justify the withdrawal of the consent. It would 
therefore be wrong to permit any speculation regarding what 
might have led the first defendant to act inthe way he did, ‘I 
must hold that he acted arbitrarily in refusing his assent -to the 
factum of adoption, and that this conduct on his part is not enough 
to nullify the consent which was voluntarily and bona fide given 
_ by him. . . 

I shall now proceed to deal with the- few cases that were cited 
in the argument; Mami v. Subbaraya 1, was strongly relied ‘ 
on by the respondents. In that case, the learned J udges 
inclined to the view that a consent lapses with the death of 
the consentor. The reasoning which I have pursued is not 
quite in accordance with this proposition. Iam not saying that it 
is not open to the Sapindas who are alive at the time of adoption - 
to prove that the assent of the dead man was not obtained honest- 
ly. If that was so obtained, I would hesitate to hold that the 
death of the consentor put an end tothe consent. But, I do not 
want to pursue the matter further. Reliance was placed upon, `~ 
the sentence “It must, we think, be conceded that, if a Sapinda who 
has given his consent withdraws it afterwards the widow would 
not be entitled to act upon such consent and it seems to us to be’ 
unreasonable to hold that the consent once given should become 
irrevocable by the death of the Sapinda giving the consent so as to 
override the opinion of the Sapindas who subsequenly became 
entitled to be heard.” I do not think the learned Judge intend- 


T 


1. . (1911) I. L. R. 36 Mad. 145. 
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ed to lay down that the withdrawal can A arbitrary. They had not 
that aspect of the question before them; The observations in 
. Subrahmaniam v. Venkamma t'on which the learned J udges in 
Mami v. Subbaroya ? rely were purely obiter. No question of 


revocation was considered in the earlier case. Attention may 
also be drawn to Nagarampalla Kamesam v. Nagarampalli 


Batchamma-® where attempts seem to have been made to explain 
away the pronouncement in. Mami v. Subbaraya*. See also 
Krishnayya v. Lakshmipathy +, There is no pronouncement of 


the Judicial Committee or of the other High Courts on this 


qnestion. 


In my opinion, it would be opposed to all notions of fair play 
and justice that the party who is clothed with the authority to 
consent to an act should, after giving his deliberate vote in its favour 


be permitted arbitrarily and capriciously to resile from it, I 


therefore hold that the 2nd plaintiff was justified in taking the 


1st plaintiff in adoption, notwithstandihg the demur of the Ist - 


defendant. In this view, itis unnecessary to consider whether 
the will of Subudhi brought about a severance of the coparce- 
nary interests among the members of his family. On a minor 
point argued by Mr, Sarma in the memorandum of objections: 


namely, ground No. T1, I agree with the conclusion of the District - 


Judge.. 


After we reserved judgment Mr. Sarma asked permission to | 


_ argue a new pointoflaw. Although this was not raised in the Court 
below we heard him as the question did not involve the consi- 
deration of any fresh evidence. ‘The contention was that as accord- 
ing to the plaintiff, the share taken by the 2nd plaintiff's - first 
adopted son was self-acquired property and as on the death of that 


adopted son the -property was inherited by the 2nd plaintiff as 


mother, the second adoption was incapable of divesting her of 


that inheritance. Mr. Ramesam repudiated the suggested interpre- ` 


tation of the plaintiff’s case. It is needless to go into this question, 
Granting for argument’s gake that the share taken by the first 
adopted son was his self-acquisition, there is-no warrant-for the 
contention that inheriting mother could not be divested of that 


property by the adoption _which she made subsequently. The 
NS A EE, 


1, (1903) I.L.R. 26 Mad. 627, 685. 2. (1911) I. L. R. 86 Mad. 145.” 
8, (1914) M. W. N. 620. --- - 4. (1916) 80M. L. J. 265. 
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Guniur—Case Vellanki Venkata Krishna Rao v. Venkata Rama 
Lakshmi 1 is authority for the proposition that a mother succeeding 
as heir to her son would be divested by her adopted gon of the in- 
herited property. There can be no distinction in principle between 
property owned as ancestralor which is taken ag self-acquisition. 
The case in Mussammat Bhooban Debia v. Ram Kishore Acharj 
Chowdury 2 related to property which vested in the widow of the 
adopted son. In the present case the first adopted son died 
unmarried. We must therefore overrule this contention. 


For the above reasons, the decision of the District Judge in 
so far as it dismisses the suit of the 1st plaintiff must be reversed 
and his decree should be modified by declaring that the 1st plain- 
tiff as adopted son is entitled to the share decreed to the 2nd plain- 
tiff. The appellants are entitled to their costs inthis and in the 
Court below and the costs will be taxed on the value of the 
property decreed to the 1st plaintiff, 


Ayling, J.:—I agree, 
A. S. V. 


1, (1876) I. D. R. 1 Mag, 174. ` (1865) 10 M, T. A. 279. 
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| PRIVY. COUNCIL. 
PRESENT :— LORD DUNEDIN, LORD SHAW, LoRD SUMNER, 
Sin J OHN EDGE, AND MR. AMBER, ALI. 


Thakur Sri Radha Krishna... Defendant * Appellant, 


Chanderji. ; 
v., PER 

Ram Bahadur and Others ... Plaintiffs Respondents. 
Hindu Law—Debts—Son’s liability for father’s debts—Liability of ancestral 
“joint family property—Claim of right based on a general Rule subject to exceptions 
will not be entertained by Privy Council unless raised in Courts below—Right of 
creditor to proceed against ancestral property of Hindu joint family for father’ 8 
debits—May be waived. by his own election to proceed against his debtor only—Symbo- 

lical possession—Sufficient to interrupt adverse possession. . 
The general rule of Hindu law is that the ancestral property in a joint family 
may be made liable for the father’s debts, unless those debts ara shown to have 


been for an illegal or immoral consideration: but this rule is not always applica- ` 
` blé, e.g. the creditor’s conduct may evidence his intention not ta resort to any 
such right. 


Where therefore it appeared that the interest of the father had been taken in 
execution, but if was sought in the Privy Counoil to extend that interest beyond 
his life on the ground that his sons ware liable under the aforesaid rule : 

Held : that such an argument was no longer open to the attaching creditor, 
as there might have: been an ‘answer to it if it had been raised in the Courts 
below. ` 

Symbolical possession is sufficient to interrupt “adverse possession if the 
adverse possessors ara parties to the proceedings in whioh it is given. 

Juggobandhu Mukerji v. Ram Chandra Bysack 1 followed. . 


Appeal against a decree of the Calcutta High Court, dated 


June 24, 1913, reversing a decree of the Additional Subordinate ` 


Judge of Monghyr. 


The facts of the case sufficiently | appear from their Lordships’ 
judgment. The trial Judge held that the 150 bighas therein 
mentioned, claimed by the defendant as purchaser of the interest 
of Sheo Perkash Misser, were the absolute property of the said Sheo 
Perkash, and that plaintiffs-respondents acquired no title thereto 


- from his sons. He also held that plaintiffs’ suit was barred’ by 


limitation. On both these points his decision: was reversed by the 
High Court who held that all that Sheo Perkash reserved to 
himself and all that the defendant bought was a life interest, and 
that on Sheo Perkash’s death the 150 bighas reverted to the 
joint family. On the.point of limitation they held that symbolical 
possession was given to plaintiffs in the execution proceedings, 





and that as defendant had been made a party to those proceedings 


* Dist and 2nd Jane and 8rd August, 1917. ©: ‘rr 
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this was sufficient to interrupt the 12 years’ adverse possession | 
on which defendant relied. They accordingly gave panes a 
decree for the 150 bighas. Hence.this appeal. 


Dr. Abdul Majid, who appeared for the appellant (the res- 
pondents being unrepresented) submitted that the 150 bighas were 
expressly excluded from the sale at which plaintiffs bought but 
that anyhow the sale to defendant was of the right title and 
interest of the father, and that by purchasing under his decree 
the defendant got a good title not only against the father, but 
against the sons. It is not absolutely necessary they should be 
made parties: their interest is liable for their father’s debts. 
Mayne’s Hindu Law, paragraph , 821; Maddun Thakoor v. 
Kantoo Lall 1, (The Board intimated that this point had never 
been taken before in the ¢ case and that-they must decline to go 
into it). 

- There remains the point of limitation. If any symbolical ` 
possession was given at all, it did not cover this 150 bighas : but 
anyhow, “symbolical possession would not interrupt our adverse 
possession : to do that, actual dispossession was necessary. . 

Mr. Ameer Ali referred to Juggobundha Mitter v. eul Mae 
nund Gossami 2, 

The two rulings on which the Calcutta High Court rely refer 
to lands in the occupation of tenants, as to which s symbolical 
possession was the only possession possible : this is not so here. 


(Lord Summer asked if the point had béen taken: before ? 
Mr. Ameer Ali pointed out that one of the grounds. of appeal in 
the application for a certificate seemed to cover it.) 


It is a question of law. 


~ 


(Lord Sumner:—It is a question of procedure in execution. 
You say symbolical possession was the wrong thing to do : that 
they ought to have taken actual possession.) 

The two cases cited against me do not apply. It has been 
held in Bombay by a Full Bench that symbolical possession is not 
equivalent to real possession under the Civil Procedure Code 
except where the Code expressly or by implication provides that it: 
shall have that effect. Mahadeo Sakharam Parkar v. J anu 
Namji Hatle 3 (Lord Dunedin: That was the case of a judgment. 
ss Seen A ae 


1, (1874) I. R. 1 T A. B21, 2 (1869) 1 I, R. 16 Cal. 530; 
- 8, (1912) I: L. R. 86 Bem: 87g. `i.. - 
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Their Lordships’ judgment was delivered (August 3, 1917) by 

Lord Sumner :—This was a suit to recover possession of 150 
bighas of land in Mouzah Nagdah, in the pergunnah of the same 
name and the district of Monghyr.’ The plaintiffs had acquired 
inter alia such right in that land as could be sold under a decree in 
favour of mortgagees against two members of a joint Hindu 
family, named Rudra Parkash Misser and his younger brother, 
Dharam Parkash Misser, and they alleged this right to be the full 
title to the land. The principal defendant, an idol by his shebaits, 
who were in actual possession by their tenants, claimed in right 
of a judgment creditor of the father of Rudra and Dharam, who 
had bought the land at an execution sale under his decree in 1883, 
and they alleged that the title thus. derived from the father was 
better than any title that could be derived from his sons. They 
also relied on adverse possession. They proved that they had 
held the land by their tenants for many years before the suit, but 
the plaintiffs in reply alleged effective interruption of their posses- 


sion within twelve years before the suit. The Subordinate Judge | 


decided for and the High Court against the defendant ; hence this 
appeal. The respondents did not appear at their Lordships’ bar, 
There were other purties to the suit, but in substance none 
were interested except those above mentioned. 

Pandit Babu Sheo Parkash Misser, who lived at Mirzapur 
Gobardhan, ‘in the district of Monghyr, was the head of a joint 
Hindu family of Zamindars, governed by the Mitakshara law, 
which was entitled to considerable property in Behar. In 1873 he 


executed what has been called, somewhat loosely, a deed of gift in 


favour of his only son, Pandit Babu, Rudra Parkash Misser, then 
a child. There were other members of the family beside Sheo 
and Rudra. By this deed he’ recitéd that among other family 
properties. there was an 8-1nn13 shire in Mouzih Nigdib ind he 
conveyed by gift to his son all his rights and interests in that and 
other properties and then declared that-— 

‘S400 rupees par month ...sball continue to be paid to ma....for defraying 
the expenses of the maintenance of me, the declarant, and for meeting my 
personal expenses and, over and above that, 150 bighas of land by measurement, 
situate in Mouzah Phulwaria, or in any other Mouzah, shall remain in my 
possession and occupancy as ziratland, and the measurement and the demarcation 
of the boundaries thereof shall be made as soon as possibls, and the ssid land 
shall be held by me in my possession as zirat without paying any rent therefor.’’ 

There were other provisions, but it does not seem material 


to consider them on the present~ appeal. 
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No doubt so unusual a transaction might be called in question 
on . various grounds. The appellant did, indeed, suggest that its 


object was to defeat and delay creditors, but, as such a point ought 
- to have been made at the trial, so that the facts might have been 


Investigated, their Lordships declined to entertain it. 


The appellant in the proceedings below made this deed the 


basis of his claim of title, and as the, respondents accepted it as _ 


valid i in the courts below, the only question which arises upon it. 
for their Lordships is one of construction, namely, what was the 
interest in the 150 bighas which. Sheo Parkash reserved to 


himself? It is not necessary to examine what precise right Sheo . 
` Parkash may have had, as head of a joint family, to make such an 


arrangement, although no separation of the family took place nor 
were its properties divided, or to create anew zirat land out of that, 


` which had been theretofore merely part of the zamindari land of 


his family. In the view which their Lordships take it is sufficient 
to answer this one question, That interest continued no longer 


‘than his life; and.determined when he died in 1893 leaving his 


two sons, Rudra Parkash and Dharam Parkash, him surviving. 
Subsequent events made the words“ as zirat land” of some 


importance. Their Lordships think that on the true construction - 


of these words, as used in this connection, they merely mean “ for 
the personal use and maintenance of the declarant himself, without 


paying any rent therefor.” As between ryot and zamindar, and ` 


sometimes as between the zamindar and the revenue authorities, 
questions as to zirat or. zarait lands Involve very different 
considerations. The present case, however, is not one which 
touches a ryot’s claim to be protected against dispossession so long 
as his rent is paid, ora zamindar’s claim to an abatement of 


‘jumma in respect of lands held by him for his maintenance as 


Zirat. In this case the word is‘ used merely to describe the kind 
of interest reserved to the grantor under this particular deed, and 


its interpretation does not affect the general law or custom as to - 
_ziratlands. “The land was never in fact cultivated by Sheo 


Parkash nor had it ever been recognised by village usage as his 


-private land. ‘The deei reserves a certain area, to be thereafter 
particularly set out, for the declarant’s ‘occupation, rent free, as. 


part provision for his personal maintenance, his sons and other 
dependants being otherwise provided for under the general 


l disposition of the family pe porien made by the deed. So used, 


N 
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the term “ zirat’’ ceased to bea description truly applicable to 
these lands after the death of the declarant, nor could third parties, 
who were entitled to his rights alone, found upon this word any 
claim to-rights in the land, which he could ‘never have enjoyed. 
With the determination of his interest this land would again form 
part of the general zamindarl property of the undivided family. 
During the life-time of Sheo Parkash the interest of his son Rudra 


in the 150 bighas would bea vested zamindari interest in. 


reversion. On the father’s death the suspension of his.right as 
zamindar to collect rents from the tenants of it would terminate, 
and as manager and head of the joint family, he would possess 
and enjoy this parcel in like manner as the rest of the family 
property. Such upon the argument presented to their Lordships 
appears to be the true effect of this deed. 

That the interest of Sheo Parkash, tale quale, was lial 
assignable has not been contested, and their Lordships will 
assume it to be so for present purposes. Some years after he 


` executed his deed Sheo Parkash was sued for debt by the- 


- predecessors in title of the present appellant. For what the 
debt was contracted or when does not appear. A decree was 
obtained, and in execution proceedings his right to the 150 bighas 
was sold in 1883 to the decree-holders. They then claimed to 
have this area delimited and obtained an order in 1886, which 
was duly executed in 1888, that a sufficient area of land fit for 
khudkhast should be set out. To these proceedings Rudra 
Parkash and Dharam Parkash were made defendants. Evidently 
Sheo Parkash. had not asserted his right tò have this land set 
apart for his use, and probably, as. was stated below but not 
proved, he had received money payments, which had made any 
demarcation unnecessary. Clearly there was no partition by the 
family. The decree-holders in 1886 got possession of the 150 
bighas as if they had been in the occupation of Sheo Parkash and 
for his interest therein, whatever it might be. Doubtless they 
supposed that interest to have been absolute, and the family may 
have thought so too, but the point does not seem to have been 
raised. Subject to the question of dispossession in 1898, they have 
enjoyed the rents of it ever since. A series of zarpeshgi pattahs, 
mustajiri pattahs, and kabuliyats was produced, and gi es 
established the case. 
Before their Lordships the appellant took this new point. 

Eyen if the interest of Sheo Parkash in the land, which was gold 
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in execution, determined with his life, it was said that the interest 
of his sons must be deemed_to have been sold too, for the ancestral. 
property ina joint Hindu family may be made liable for the 
father’s debts, unless they can be shown to have been for an illegal — 
or immoral consideration. Such rules, however, do not always 
apply: The creditor’s conduct, for example, may evidence his 
intention not to resort to such a right, whereby, after all, one man’s 
property is taken to pay another man’s debt. This is peculiarly 
80 where the form of his proceedings points to an election to seek 
execution against his own debtor’s interest, and no further. In 
the present case there is strong evidence of such an intention. 
The certificate of sale moreover, dated the 10th January, 1884, 
recites that the decree-holder, Krishna Mohan Ghatak, has 
bought “the right and interest of the judgment debtor, Sheo 
Parkash: Misser, to be allotted by division, namely, by a separate 
allotment of 152 bighas of jand...for the purpose of cultivation,” ` 
It does not appear - that he claimed execution at any time against 
the family property generally, The whole of the facts should 
have been investigated at the trial. Certainly their Lordships 
ought not to decide upon a general claim of right, now first raised, 
when there appears to be, to say the least of it,a prima facie 
answer, which might have been completely made out if the: 
appellant had raised the contention in the Courts below. They 
are of opinion that such an argument is no longer open to him. 


In 1889, while Sheo Parkash was still alive, his two sons 
mortgaged the family estate including their share in Mouzah 
Nagdah, to the predecessors in title of the present plaintiffs, After 
his death the mortgagees took proceedings to enforce the mortgage, 
and, among others, made the ptedecessors of the present 
defendants parties to them. In due course a décree was obtained, 
and upon the application for a.sale in execution, it was asked 
that the order should apply to the mortgaged properties “ with the 
zarait lands” (mat arazi zirat). On a formal: objection being 
taken to the addition of these words by the predecessors of the 
present appellant, it was held that the Court was bound to sell the 
mortgaged property as described in the mortgage bond without 
addition. The order thereupon made must be construed as if it- 


applied only to “ Nagdah, original with dependency, all the 


zamindar’s rights, together with che tolas known by district 
names or otherwise, ” following ihe | language of the mortgage, 
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The-sale accordingly took place, and the mortgagees were the 
purchasers. They received a sale certificate that they were 


entitled to “all the zamindari rights in 8 annas pucca of Mouzah 


Nagdah,”’ and, the land being in occupation by cultivating tenants 
under an apparently bona fide title, they received formal posses- 
sion as usual after due proclamation by beat of drum in 1898. 
This interruption, if such it was, of the defendants’ actual 
possession was nct of long duration. Hence the necessity for the 
present suit. Hence also the defence of adverse possession for more 
than twelve years before the suit began. The Subordinate Judge 
held -that in fact the symbolical possession, given under the cir- 
cumstances mentioned, did not apply to the 150 bighas. -He 


construed the order as if it had expressly excluded them, because 


of the deletion from the proposed order of the words “mai arazi 
ztrat.’ Their Lordships think that this cannot be sustained. The 
true construction of the decree depends on what the Courtactually 
ordered, not on what it refused to order. The order for possession 
applied to the 150 bighas because, following the description of the 
mortgaged lands, it extended to the lands in which the mortgagors, 
as zamindars and members of the undivided family, had a rever- 
sionary zamindari right, albeit subject to the interest which Sheo 
Parkash retained for his life. 

In the High Court and before their Lordships it was further 
argued that symbolical possession , would not avail against the 
defendants, but that only actual dispossession would interrupt 
their adverse possession. The High Court, following a decision 
of the full bench in Juggobundhu (Mukerji v. Ram Chandra 
Bysack, 1 held that symbolical possession availed to dispossess 
the defendants sufficiently, because they were parties to the proceed- 
ings in which it was ordered and given. This decision is one of 
` long standing, and has been followed for many years. Their. 
Lordships see no reason to question it or to hold that this rule of 
procedure should now be altered. In the result the appeal fails, 
and. their Lordships will humbly advise His Majesty that it ought 
to be dismissed with such costs as have been incurred by the 
respondents in entering their appearance. 
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IN THE HIGH COURT OF JUDICATURE AT.MADRAS. 
[FULL BENCH.] 


. PRESENT :—Sim JOHN Wanuis, CHIEF JUSTICE, MR. JUSTICE 
SADASIVA ÅIYAR, AND MR, J USTICR KUMARASWAMI SASTRI. 


Kumarappa Reddi _ ... Appellant®* (Plaintiff). 
v. A 
Manavala Goundan l ... Respondents (Defendant). 


Civil Procedure Code, S. 100 (1) (a}=-Custom or usage—Finding as to, if one of 
fact or of law—Interference by High Court in Second appeals, limits of —Mirasidar 
—Right to Thunduwaram—Custom in Chingleput District—Admissions by party to 
the suit, value of —Suit for recovery of Thunduwaram, not cognizable by Small- 
Cause Coutt— Provincial Small Cause Courts Act, Sch. IT art. 183—Second oppeal, 
maintainability of —Civil Procedure Code, S. 102., 

Held by the Full Bench:—The question whether the facts found by the courts 
below establish a valid and binding custom or usage-is a question of law but the 
question whether such a state of facts has been proved by the evidence is one of 
fact on which the High Court, in second appeal, is bound by the Anine of the 
lower appellate court. 


- Kakarla Abbayya v. Raja Venkata Papayya Rao. 1 srerncledl ' Pankaj aia 


. V. The Secretary of State for India 2, Kailas v. Podmahkisor 3, Referred to. 


The express admissions of a party to the suit are strong evidence against him 

and courts will not be justified in ignoring them as of nu importance 
The liability to pay swatantvams, though a well-known incident of the nirasi 
tenure in the Chingleput Distriot, is-not universally prevalent. Where, therefore, 
a tenant denies the rightof a mirasdar to Thunduwaram the onus ison the 


mirasdar to prove that he is entitled to the dues by the custom of the estate or the 
neighbourhood. ` 


Sakkaji Rao v. Latchmana Goundan * Relied on. ~ 
Held further, raversing the decision of the Courts below, that the evidence in 


the case was sufficient to prove the customary right of the se to receive 
Thunduvaram from the ryots of the mirasi village. 


Per Sadasiva Aiyar and Napier, JJ—A suit by a mirasidar for recovery of 
Thunduvaram from @ ryob, is & suit falling within art. 18 of Soh. II of the 
Provincial Small Cause Courts Act. Consequently the decree in such a suit is. 
opan to second appeal though the value of the claim is less than 500 Rs. 


Second Appeal against the Decree of the District Court of 
Chingleput in Appeal Suit: No. 542 of 1911-preferred against the 
Decree of the Court of the District Munsif of Chingleput in 
Original Suit No.-12 of 1910. 


The Second Appeal came on for ee on 20th September 
1916 when the Court (Sadasiva Aiyar and ee JJ.) delivered 
the following 

Judgment :—The plaintiff is the appellant. He brought the 
suit to recover Thunduwaram alleged tobe due to him as miragidar 

* 8. A. No. 1660 0f1916,~ 28rd November, 1917. 


1. (1905) I. È. R. 29 M. 24. 2. (1916) 32 M. L, J.-287, 
B. (1917) 35 O.D. J. 618. i 4, (1880 L L., R. 2°7-149, 


a iti arn ae 
eae 
yt 


oar 


a 


PART IV,] THE MADRAS LAW JOURNAL REPORTS. 105 


by the defendant who is a Government ryot in a mirasi village. A 
preliminary objection was raised by the respondent’s learned vakil 
(Mr. T. R. Ramachandrier) that no second appeal lies as the suit 
_ was of a small cause nature and the value of the claim is less than 
Rs. 500. In our opinion, mirasi tight is an interest in the village 
lands, though it may not now bea proprietary interest therein. 
The Thunduwaram payable to the mirasidar (assuming it to be 
payable) might have once been part of the Kudivaram produce, 
but it is now claimed merely as the fee due to the mirasidar as 
such by custom. Hence it is not of the. nature of “ rent ” (like 
Jodi), but comes under the general expression “dues” in article 
13 of the Provincial Small. Cause Courts Act. 


We therefore overruled the above preliminary objection. We 
are unable to agree with the learned District Judge that the 
plain tiff’s claim to-obtain Thunduwaram (a part of the mirasidar’s 
swathanthram) from the defendant became barred in 1890, 
because the Government refused some time prior to 1878 to recog- 
nize the custom under which-the mirasidar claimed such dues. 
Evidently the learned District Judge has applied article 131 of the 
limitation Act as he states that “there must have been a refusal ” 
(by the defendant to pay the Thunduwaram to the mirasidar) 
“prior to 1878”. The learned Judge then on this sole ground of 
the Government’s disinclination in 1878 to recognize the custom 
in favour of the mirasidar considered that he would be legally 
justified in finding that “there must have been a refusal” (by the 
defendant) “ prior to 1878”. We think that such a finding must 
be treated as one based on no legal evidence and cannot be accepted, 
The recent Hull Bench decision in Seshachella v. Para Chinna- 
samt 1 does not deal directly with the mirasidar’s right to Thundu- 
waram (the question directly in issue in that case being the mirasi- 
dars’ alleged right to eject occupiers of Nattam Poramboke land sites 
held under pattahs). There are, however, passages in two of the 
judgments in that case which relate fo Thunduwaram and which are 
entitled to great respect. Wetherefore refer to them. Mr. Justice 
Ayling says “ there are undoubtedly certain incidents, which have 
been claimed as attaching toit” (the mirasi tenure) “from ancient 


- times, and have to some extent been recognised,” one of such 


incidents being “fhe right to certain fees (thunduwaram) on lands 
granted for cultivation to non-mirasi cultivators (payakatis) by 
1, (1916) I. L. R. 40 M. 410, (P. B.) 
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the Government”. Then the learned Judge says that this right 
also requires to be separately established by the mirasidar and’ 
that he ought to adduce proof of the existence of the custom to pay 


‘such dues, and he refers to Sukkayi Rau v, Latchmana 


Goundan 1, Mr. Justice Kumaraswami Sastri refers to the opinion ` 
of the Collector of Chingleput in 1839 which: admitted the © 
mirasidars’ right to collect-thunduwaram, swathanthrams, ete., in . 
the sheikal lands. In another place, the learned Judge quotes the 


© opinion of the Board of Revenue in 1892 as follows:—“Briefly, the 


system, as it at present exists rests on the claims of -the mirasidars 
to all the waste lands in their villages and tothe levy of swa- 
thantram or fees from payakarees or non-mirasidars who may 
take up land for cultivation: . This claim was fully recog- 
nised in the new settlement carried out in 1876-78 (Vide G. 


= O., dated 15th February 1876; No. 221) and after full con- 


sultation ‘with the mirasidars, a memorial: free (swathanth- 
ram); fixed at an average rate of 2 annas on every rupee 


: of Government assessment, was declared to be leviable by the’ 


mirasidars not only on every field lying waste in each village, but 


algo on all lands now held by the mirasidars themselves and included 


in their pattas, should such land be subsequently relinquished and 


` taken up by a non-mirasidar. The fee claimable on each field 


was duly entered in the settlement registers against every field” 


_ liable to it. ‘The only lands against which fees were not entered ~ 


~ 


were those which had already been obtained by strangers and 
which were held under lease or patta from Government.” Then 
the-learned Judge refers to the Government orders passed on the 
19th October1909 about swathanthrams as follows :--‘ The right 
of the mirasidars to levy a fee at the rate of 2 annas in the rupee of 
the assessment of both dry and wet lands has been recognised by 
Government except in the case of the undermentioned fields which 
are free of swathanthrams so long as they are held under the terms 
of the original grants.’ Next the learned Judge referred to 
SakkjaiRau v, Latchmana Gaundan 1 in which it was held that 
“ where the right was denied there should be enquiry whether 
by custom it prevails on the estate or if there are not sufficient 
instances on the estate to afford grounds for a decision, on similar 
estates in the neighbourhood. á : 

In the result, following the decision in Sakkajt Rau y. 
Latchmana Goundan 1 which was recognised as good law by the- 

1. (1880) I. L, R. 2 M. 149. l : 
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judges who decided the above Full Bench case, we hold that 
where (as in this cage) the tenant denies the right of the mirasi- 
dar to Thunduwaram, the burden of proof is on the mirasidar to 
_ prove the existence in himself- of the right by establishing a 
custom to pay such dues, ' | 

Now the learned District Judge in considering the evidence 


- in this case as to custom has fallen into several material errors. 
He thinks that documents relating to other than the plaint Jands 


which establish the claim of the mirasidar to Thunduwaram are ` 


not of much value. But the decision in Sakkaji Rau v. Latch- 
mana Goundan 1 which states that evidence even as to neighbour- 
ing villages and estates is admissible is clearly against the District 
Judge's view. Then he seems to think that Exhibits H, E and 
K donot relate to plaint lands, ‘but it has been shown that they 
do relate to some of the lands against which no swathanthram 


is shown as due in Exhibit J . It is contended for the respondent . 


that the lands to which those documents refer were ` waste 
lands granted by Government after the year 1878 when an 
arrangement was made between the Collector and the mirasidars 
by virtue of which they were to be allowed Swathanthrams on such 
lands in consideration of their waiving their claim in respect of 
lands already granted by Government and lands taken up by the 
mirasidars themselves and abandoned.. This may or may not be 
so buf we are at present only concerned with the question how 
these documents have been dealt with by the District Judge and 
there is no doubt that he has fallen into an error of fact. Then 
he thinks that the omission in the documents Exhibits ILI to V 
(b) and VII to VIIL (b) of any reference to thunduwaram is strong 
evidence in the defendant’s favour, Most of them are, however, sale 
deeds and it 1s not usual or necessary in such deeds to insert a recital 
that a purchaser should thereafter pay the theervai or thunduwaram 
payable on the lands sold, It is the duty of thé purchaser to do 
so, whether it is mentioned in the sale deed or not. The District 
Judge has declined to give any weight to old documents on the 
* ground that it is admitted that mirasidars had many more-privileges 
in the old days. (Vide para 5), This method of dealing with a 
question of custom is not correct. The evidence covering the 
whole period must be examined, It may be that the earlier 


evidence is not sufficient to establish the custom : it may be that ~ 
ee ee ss" $ 
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F.B. . it is sufficient but that later evidence establishes a discontinu- 
Runwappa ance—all these aspects must be considered which. admittedly has 
P not been done in’ this case. The agreement, Exbibit B, 
Manavala again, is brushed ‘aside by the District Judge asa document P 
Goundan. executed without consideration. If, of. course, we assume that the 
mirasidar has no right to thunduwaram, Exhibit B was executed 
, without consideration. But that is the very point in issue, Anyhow, 
Exhibit B is a clear acknowledgment by the tenant of the mirasi- 
dar’s right to thunduwaram and must be given whatever considera- 
tion it is worthy of in arriving at a conclusion on the’ question of 
the Mirasidar’s right by custom to claim thunduwaram. The 
Diglot Register Exhibit VII read with Mr. Puckle’sreport and; 
the subsequent conduct of the Mivasidar i m not claiming thundu- 
“waram for 16 years before 1905 may afford evidence that the 
Mirasidar had no right by custom to claim thunduwaram 
on waste lands which he had not been cultivating and 
which -had been granted as waste by Government to- 
outside Payakaree tenants and it can even afford evidence that 
he abandoned his customary right so far as those lands are 
concerned. But as'regards those lands in respect of which the 
right to thunduwaram is recognised i in the Diglot Register itself, it 
is for the defendant to prove that the Mirasidar has abandoned 
such customary rights and mere nonreceipt of the dues will afford - 
very weak evidence of such abandonment. There are other 
matters in which the judgment is unsatisfactory, notably the 
statement in para. 4, ine 35 that the defence witnesses deny pay- 
/ ~  ment of thunduwaram. This is not correct, They admit payment 
but seek to explain it away. 

We cannot accept findings based on incorrect’ E as to custom 
amd. mistakes of fact as to the effect of documents. We therefore 
send back the records to the District Judge for fresh findings on 
issues 1 and 2 with reference to the above observations and for 
findings on the 3rd and 4th issues. The time for submission of 
findings will be four weeks from the receipt of records and 10 days: 
for objections. 

[In compliance with the order contained in the above judg- 
ment, the District Judge of Chingleput submitted findings which’ 
are set forth ìn the order of reference to the Full Bench. | 

L. A Govindar aghava Avyar and D. y, Neelamegha Chari 
for the Appellant. - . 

T. R. Ramachandra Aiyar for Respondents, ~ 
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The Court (Sadasiva Aiyar and: Phillips, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH. 


Sadaswa Aiyar, J.—The plaintiff is the appellant. This 
litigation commenced in December 1909 (nearly 8 years ago) but 
I have felt it advisable that tlie whole matter of this second appeal 
should be referred to a Full Bench as some questions of law of 
-more than ordinary importance are involved in its decision. 
Without expressing a final opinion on any of the questions involved 
or as to what should be the final result of the secohd appeal, I 
shall set out the material questions of fact and law making 
provisional coniments here and there. 

_ The suit ‘was brought for recovery of Rs. 168-11-3 being 
the amount of thunduwaram perquisites due to the plaintiff as 
Ekaboga mirasidar of Chittamur village (in the Madurantakam 
Taluk, Chingleput District) from the defendant who is a ryot in 
the village, the thunduwaram being claimed at 15 markals per 
cawni of wet land for the first crop,.74 markals per cawni for the 
second crop and 384 annas, per cawni of dry land. The 
tunduwaram was claimed by the plaintiff by virtue of his:mirasi 
right over the village and also by reason of an agreement, that is, 
a registered muchilika, dated 26th January 1905, Exhibit B, 
executed by the defendant. The District Munsif held (a) that 
- the mirasidar’s right to collect the plaint perquisites ‘fell into 
disuse” about 1870 that “it was too late in the day for him now 
-= toseek its enforcement as a subsisting right on the basis of the 
general custom in the village”; (b) that the defendant executéd the 
muchilika, Exhibit B of 1905, possibly ‘Sn order to help the 
plaintiff in his endeavours to resuscitate the plaintiff’s primitive 
right which had fallen into disruption’? and that it was also 
-possible “that the defendant executed a document under a 
misapprehension as to the exact right of plaintiff to enforce the 
fee at present” and the District Munsiff finally thought that “on 
the whole there was no legal consideration’ for the plaint agree- 
. ment. He therefore dismissed the plaintiff's suit. 

On appeal the learned District Judge (Mr. Booty) held that 


as in the Settlement Register (Exhibit J of 1878), it was recorded — 


that “the lands for which pattas. had been-given by Government to 
payakaris or ’on Dharkast to mirasidars were exempted from 
swathanthram fees” and as the plaintiff had failed to prove that the 
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F.B. plaint Jands fell under the category of lands other than those 
ee exempted from swathanthram fees according to that settlement 
Reddi ` register and as the defendant had probably refused prior to 1878 
Manavala - to pay thunduwaram tothe mirasidar on the strength of the 
“Goundan. statement in the settlement register, “the mirasidat’s right was . 
Sadasiva dead by limitation in 1890,” He further held that the muchilika, ` 
Aiya d. Ex, B of 1905, had absolutely no consideration to support it. He. 
therefore dismissed the appeal. 
When this second appeal first came on for hearing on the 
17th December 1914 before a Divisional Bench of-this Court, it 
was adjourned šine die for the decision of the Full Bench to. 
which the general question of mirasidars’ rights were referred in 
S. A. No. 210 of 1911. The opinions of the Full Bench in that 
case were pronounced on the 17th February 1916 and they are 
reported in Seshachala Chetty v. Chinnasamt (see from page 
447), The present second appeal then came on for hearing before 
myself and Mr. Justice Napier in September 1916. We found 
ourselves unable to accept the finding of the District Judge “that ` 
the plaintiff's claim to obtain thunduwaram’’ (a part of the 
mirasidar’s swathanthram) ‘became ‘barred in 1890.” Then as 
regards the right of the mirasidar to collect thunduwaram, I shall 
_ here quote from my above order of the 20th September 1916 
`  concurređin by Mr. Justice Napier, “Mr. Justice Ayling (in 
Seshachala Chetty v. Chinnasam 1 says “There are undoubtedly 
= certain incidents, which have been claimed as attaching to it” 
(the mirasi tenure) ‘‘from ancient times, and have to sonie extent 
‘been-recognised,” one of such incidents being, “the right to`- 
certain fees. (thunduwaram) on lands granted {for cultivation 
to non-mirasi cultivators (payakaris) by the Government, d Then 
the learned judge says that this right also requires to be separ- 
ately established by the mirasidar and that he ought to adduce- 
proof of the existence of the custom to pay such dues, and he refers 
to Sakkajt Rau v. Latchmana Gaundan *, Mr. Justice Kumara- 
swami Sastri-refers to the opinion of the Collector of Chingleput 
in 1839 which admitted the mirasidar’s right to collect thundu- 
waram, swatantrams, etc, in the Sheilkal lands. In another place, 
the learned judge quotes the-opinion of the Board of Revenue‘in 
` 1892 as follows :——“ Briefly, the system, as it at present exists 
rests on the claims of the mirasidars to all the waste lands in 


1. (1916) I. L. R. 40 Mad, 410=82 M.L, J. Supp. 1, 
3. (1880).L. R. 2 Mad. 149. 
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their villages and to the levy of Swatantram or fees from Paya- F. B. 
karees or non-mirasidars who may take up land for cultivation. a 
This claim was fully recognised in the new settlement carried out TAN 


in 1876—78 (Vide G. O., dated 15th February 1876, No 221) Manavala 
and after full u with the ` mirasidars, a memorial fee Goundan. 
(swatantram), fixed at an average rate of 2 annas on every rupee - tes | 
of Government assessment, was declared to be leviable by the ae 
mirasidars not only on every .field lying waste in each village, but 

_also on all lands now held by- the mirasidars themselves and 

included in“their pattas, should such lands be subsequently 
relinquished and taken up by a non-mirasidar. The fee claimable on 

each field was duly entered in the settlement register against 

every field liable to it. The only lands against which fees were not 

entered were those which had already been obtained by strangers 

and which were held under lease or patta from Government.” 

` Then the learned Judge refers to the Government orders passed 

on the 19th October 1909 about Swatantrams as follows:—“ The 

right of the mizasidar to levy a fee. at the rate of 2 annas in the 

rupee of the assessment of both dry and wet lands has been 

recognised by -Government except in the case of the 
undermentioned fields which are free of swatantrams so long as 

they are held under the terms of the original grants.” Next 

he refers to Sakkaji Rau v. Latchmana Gaundan 1! in which 

it was held.“ that “ where the right was denied, there should 

be enquiry whether, by custom, it prevails on the estate or 

if there are not sufficient instances on the estate to afford 

grounds for a decision, on similar estates in the neighbour- 

hood. ” In the result. following the decision in Sakkaji Rau v, 
Latchmana Gounden 1 which was recognised as good law by the 

Judges who decided the above Full Bench case, we held that 

where (as in this case) the tenant denies the right of the mirasi- 

dar to thunduwaram, the burden of proof is on the mirasidar to 

prove the existence in himself of the right by establishing a custom — 

to pay such dues,” | 


` 
» 


- 


After thus indicating our opinion that the custom of paying _ 
thunduwaram when set up by the mirasidar is one to be proved by ~ 
the mirasidar by adducing proofs of instances of levy of such feés 
in his own estate and similar estates in the neighbourhood, we sent 
back the records to the District Court for fresh findings on issues 
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1 and 2, pointing out some of the errors which, in our opinion, 
occurred in the judgment of the District Judge, The issues 1 and 
2 are as follows ? 


ly ‘Whether the plaint, en Exhibit, B, bears ne 


consideration. | ` 
2. Whether the plaintiff is entitled to the dues claimed even | 
apart from the agreement ? ” j 


On remand, the case was heard in the District Court by 


‘another District Judge (Mr. Venugopala Chetty) and, he recorded 


findings against plaintiff, his material conclusions’ being as 
follows :— | 

(a) In the Settlement Register, Exhibit J of 1878,  gwathan- 
thram fee due to the mirasidar is entered only in respect of some 
fields, namely, Nos. 5, 6, 20, 22, 24, 46; 48 and.129 in the plaint 
B Schedule, (which relates to dry lands in defendant’s patta), 
Against 114 B in that same schedule, the remark in the settle- 


“ ment register is that no swathanthram is due until the land 


was relinquished, that is, until it was given up by the, 
then pattadar and taken up by another, Against the wet 
lands in the A Schedule, ' no swathanthram fee is entered in the 
appropriate column as due to the mirasidar. “The settlement 
register must be regarded as a ‘record of rights showing how far. 
Government was prepared to recognise the claims of the, mirasi- 
dars’ “ The ryots knowing as they did that there was a conflict 
between the mirasidar and the Government, would have naturally 
refrained from paying all the dues claimed by the mirasidar. The 
settlement register coupled with the oral evidence shows that 
there was interruption in the enjoyment of the mirasidar’s right 
to thunduwaram. There is no evidence that the mirasidar has 
attempted to enforce his right in a Court of Law during all these 
years. Under these circumstances, the interruption raises ` a 
presumption against the existence of the custom.” 

(b) Exhibits L and Li of the year 1826 relate to keak 
between the plaintiff's. grandfather and certain maniamdar (not 
sukhawasi tenants).. Though the plaintiff’s predecessor's right to > 
collect’ thunduwaram and other rairasi dues was recognised 
therein, the dispute there was not,between the mirasidar and the 
sukhavasi ryots and the question of the right to collect mirasi 
dues was not formally adjudicated upon by the Court. (Though 

4 1. (1880) I. L.R 2 Mad. 149. 
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the District Judge does not expressly say that these ancient 
documents of 1826 are therefore noi of much value, he evidently 
means to suggest it). - 
(c). The documents Exhibits C2 to,C15 beginning with 1884 
are debt bonds executed to the mirasidar by sukhavasi tenants. 
Some.of them are for arrears of village Adaya income and others 
expressly state that they are debt bonds for arrears of thundu- 
waram, “It is possible that they refer only to lands leased by 
the mirasidar.” “The practice in the case of such lands cannot 
be invoked in proof of a customary right to mirasi dues from 


_ tenants introduced by the Government.” (The reasoning in this 


part of the learned District Judge’s judgment is not quite clear, 
but he evidently means that as the Settlement Register, Exhibit J, 
does not mention the swathanthram fees with reference to most of 
the plaint lands, the defendant's predecessor in title must be 
deemed to have been a tenant imtroduced tothose lands by the 


` Government and a*customary right to collect mirasi dues from 


` 


such lands can only be proved by evidence of payment made 


: specifically for such lands.) 


(å). As regards Exhibits F and G, Exhibit F was a state- 
ment prepared by the then kurnam and the agent of the plaintiff's 
grandfather at the time of the settlement in 1878. Having 
regard to the fact that the Government did not act upon if as is 
clear from the Settlement Register, Exhibit J, not much impor- 
tance can be attached ^to it. As regards Hxhibit G, itis not 
signed by any one and does noi convey any information as to what 
lands are included in it and it is therefore doubtful whether it in- 
cluded also lands not included in the mirasidar’s patta (that is, 


lands for which Government issued pattahs directly to the tenants.) ` 


(e). Exhibits E, Hand K, (two of them executed to the 
defendant himself) no doubt refer to the right of the mirasidar to 
receive melwaram thundu from certain lands in the village. ‘hey 
are of the years 1885, 1887 and 1889, long after the settlemen; 
register, and though in the settlement register Exhibit J, 
swathanthram is nut entered against the lands mentioned in these 
mortgage deeds, the right of the mirasidar is acknowledged in 
these documents, The District J udge, however, held thas there 


was “considerable force in the defendant's argument. that these 


documents are not sufficient to prove a general custom, especial e 
ag they relate only to a small extent of the landg.’’, 
l4 
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(f) As regards B and D series, Exhibit B being the plaint 
agreement executed by the defendant himself in 1905 and the 
otherzExhibits, agreements, taken from other tenants, though at- 
tested by the defendant himself, the District Judge thinks that 
no importance should be attached to fhese documents of 1905 as 
they were “recent,” — 

(g) Then the District Judge refers to some documents on 
defendant's side on which it was argued that the omission to 
expressly mention thunduwaram in those documents was against 
the plaintiff's claim and to the fact that no thunduwaram has 
been collected for several years before suit. (The question 
whether Exhibit B was supported by consideration or not is so 
closely interwoven with the question whether the mirasidar has 
a right by custom to recover thunduwaram that it might be said 
to stand or. fall with it. As regards the rate of the thundu- 
waram, the District Judge decided that if the plaintiff was entitled 
to it at all, he was entitled at the rates claimed by him). 


Mr. Govindaraghava <Aiyar, the learned Vakil for the 
appellant, strenuously contended (a) that he was entitled to argue 
on the whole evidence adduced as to custom just as if it were a 
question of fact the finding on which might be attacked in a 
regular appeal preferred to this Court, (b) that even if he was 
bound to accept particular facts and pieces of evidence which the 
lower Court held to be not established as false or conclusive he 
was entitled to argue that on the facts held to be established and 
the pieces of evidence accepted as genuine by the District Judge, 
the District Judge ought to have foundasa matter of law that 
the custom set up by the plaintiff was established, (c) that the 
learned District Judge ,was mistaken in his statement that 
Exhibit Gis not signed by any one and (d) that he was not 
justified in making a distinction between the right to collect 
mirasi dues from tenants introduced by the Government and 
tenants introduced by the mirasidar and in rejecting the evidence 
indicating the collection of thunduwaram on the mere ground 
that it was not specifically shown that that evidence pater to the 
former class of lands. 

I shall deal now with the first question; namely, that as this 
second appeal relates to a question’ of custom we are entitled to 
consider the whole evidence ourselves including the evidence which _ 
was not believed by the District Judge to be true or genuine, As 


me 
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d a 
I said in the very beginning I do -not intend to deal finally with 
any of these questions as I have considered it advisable that the 
whole case should be decided by a larger Bench. 


In Kakarla Abbayya v. Raja Venkata Papayya Raol Sir.8. 
Subramania Aiyar, Officiating Chief Justice, and Boddam, J. refer . 


to Hanumantamma v. Rami Reddi %, Mirabivi v. Vellayanna’ and 
Vishnu v Krishnan £ (the last of which was decided by a Full 
Bench) as establishing that a finding as to the non-existence of an 
alleged local custom could be revised by the High Coùrt on second 
appeal on the evidence. They then refer to the language of S: 584 of 
the old Civil Procedure Code, [corresponding ta the present S. 1C0 
(a)| which contains the words “the decision being contrary to 
(some specified) law or usage having the force of law.” ‘The 
learned Judges then continue “ This language is so explicit as: to 
render superfluous the seeking for the reason of the provision 
though that is not difficult to discover, viz., that a usage of the 
kind mentioned, being in its nature such as must necessarily affect 
not only parties to the particular litigation and their privies, but 
whole bodies of people, stands on a footing similar to a matter of 
law derived from other sources than usage. The very limited 
scope which is allowed to usages in England, due,to special histori- 
cal causes (See Pollock and Maitland’s History of English Law, 
ist Edition, Vol. 1, p, 163), accounts for questions as to their 
existence being treated as falling under the category .of ques- 
_ tions for the jury. Of course, it is otherwise in this country 
Where from the days of Manu it has been laid down that 

“custom is transcendent law.” It is clear, therefore, both 
upon authority which is binding upon ,us as the opinion of 
a Full Bench and as the right interpretation of the provision 
in question of S. 584 of the Civil Procedure Code, that, though 
‘ the section disallows a Second Appeal with reference to findings 
of facts, yet, the existence or non-existence of a usage having the 
force of law is unaffected by such disallowance. Consequently, 
it is the duty of this Court, when it has to pronounce upon that 
question, to examine the evidence bearing upon it, not only as to 
the sufficiency thereof to establish all the elements (antiquity, 
uniformity, etc.,) required to ‘constitute a valid usage having the 
force of law, but also the credibility of the evidence relied on and 


1. (1905) I.D. R. 29 M. 24=16 M. L.J. 8. 2. (1881) I. L, R.4M 272. 
8. (1885) I L R.8 M; 464. 4,- (1888) I. L. R. 7 M. 8 (F. B) 
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the weight due to ut.” “ Accordingly we heard Mr. Rangachartar l 


upon the evidence in support of the -alleged usage.’ Thus 
according to this decision even the credibility of pieces of evidence 
adduced in support of local usage can ‘be considered by the High 
Court on Second Appeal. In Mahommad Meeran Bibi v. Sheik 


Mahamad Rowther 1, Spencer and Phillips, JJ.; have held that. 

the question whether the parties ina suit are governed by the - 
Hindu or Mahomedan Law is a question of fact and does not. 
-relate to any.usage having the force of Jaw. The parties in’ that 


case were Mahomedan Labbais of the-Trichinopoly District. 
It seems to me fairly arguable with the greatest respect to 
the above decision, that the question whether the local usage 
among these Labbais had the force of a law which made 
their rights of succession governed by the rules of Hindu 
Law comes under,§& 100 of the Code of Civil Procedure 
though the rules of both the Hindu and Mahomedan laws 
always have the force of. law. (The learned J udges refer toa 


. prior decision in Kunhambiv. Kalanthar 4, decided-by Tyabji 


and Spencer, JJ.). The: most recent’ case which I have come 
across in this Court (decided in November 1916 is decided 
in Pankajammal v. The Secretary of State for India 8 by Ayling 
and Seshagiri Aiyar, JJ. .That-related to the custom as to the 


order of succession of trustees of a’ particular Kattalai in the. 
Conjeevaram temple. The following observations, occur: ‘Before 


we send the case down, it fis desirable to advert to the extreme 
contention that was put forward in this Court that in all cases 
where evidence as to custom has been let in, we are bound to 


- weigh such evidence and decide for ourselves upon the materials. 
Mr. Ramachandrier who came in ata later stage of the case 


conceded that this contention is not supported by author ity. The. 


learned Vakil argued that a question whether on the facts as ` 
‘found, the Courts below were justified in saying that a custom ` 


has not been proved isa point on which the High Court is entitled 
to draw its own inference. To the proposition thus advanced we 
see no objection. . But we must point out that ihe value to be 
attached to the evidence let in, its reliability and in a méasure, ita 


relevancy are all matters for the Court below and that the High 
Court would not be justified in weighing the evidence, as if it were . . 


sitting to hear a first appeal.’ “ It = open to doubt: whether the 
1, .(1917) M. W. N. p. 98. Ta, ee 27 M. L. J. 166. 


8. (1916) 82 M. A J. 287 


» 
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expression, ‘ a usage having the force of law’ in section 100 (a) of 


the Civil Procedure Code, should not be confined to the usages of. 


the country or of the community as suggested by Petheram, C. J. 
in Nivath Singh ve Bhikki Singh 1. Customs like pre-emption, the 
law merchant and usages like those referred tain section 11 of 
Act VIII of 1865, seem to have been in the contemplation of the 
legislature. It seems doubtful whether a private right, like the 
one we are considering, falls within section 100 clause (a). However 
that may be, we feel no doubt that the High Court should not be 
called upon to examine the oral and documentary evidence relating 
to a private custom as if it were hearing a first-appeal”’. I must, 
however, say that the decision of this Court in Kakarla Abbayya 
v. Raja VenkataPapayya Rao ? following the Full Bench 
decision in Vishnu v. Krishnan 3 not adverted to by the learned 
Judges who refer to the case in Nivath Singh v.-Bhikki Singh 1 
which seems to have never been followed in this Court as law. I 
shall now refer to a very recent decision of the Privy Council in 
Palaniappa Chetty v. Daivasikamony Pandarsannadhi £. There 
a custom of granting permanent leases of the property of a 
particular temple was set up. Their Lordships of the Privy 
Council say at page 13: ‘‘It has, however, been pressed on behalf 
of the appellants that there are two findings one by the Munsif 
and one by the ‘Subordinate Judge, who agrees with: him 
that the ancient custom relied upon has been proved, and that, as 
that is an issue of fact, it must be accepted. No doubt, two 
findings apon question of pure fact must be accepted, by this Board, 
but questions of the existence of an ancient custom are generally 
questions of mixed law and fact ; the Judge first finding what were 
the things actually done in alleged pursuance of custom, and then 
determining whether these facts so found satisfy the requirements 
of the law. This latter is a question of law—not fact’ I think 
that this ċase gives to the expression “local usage’ a much -wider 
meaning than Sir C. Petheram, C. J. was inclined to allow in 
the case of Nivath Singh v. Bhikki Singh 1. I shall now turn 
to the case of Kailas v. Padmakisor 5 decided in April 1917. 
Here Mookerjee, J. reviews the authorities, dissents from Kakarla 
Abbayya v. Raja Venkata Papayya Rao*and Vishnu vy. 
Krishnan 3. and sums up as follows:  “‘ But this does not 
1. (1885) I. L. R.7 All. 649 (F.B.) g. (1905)'I. L. R. 99 M 24, 


3. (1888) I. L. R. ‘7, M. 8 (F.B.) 4. (1917). 88. M.L. J. pages 1 at 18, 
ö (1917) 25 0. L. J.° 618. 
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entitle the High Court in Second Appeal to determine 
whether the evidence of the existence of the alleged usage 
is or is not credible, though the High Court is competent to 
determine, whether the usage, proved by evidence to exist, does or 


- does not possess the force of law. The substance of the matter is 


that while the question whether a given state of facts established 


a binding custom or usage is a question of law, the question 


whether such a state of facts has been proved by the evidence is 
a question of fact.” In this conflict of authorities. in view of the 
facts that Vishnu v. Krishnan 1 was decided, by a Full Bench of 
this Court consisting of four very learned Judges (Turner, -C. J., 
Innes, J., Kindersley, J., and Muthusami Aiyar, J.) and was 
followed in Kakarla Abbayya v. Raja Venkata Papayya Rao 2 


and having in view the fact that this question of mirasi rights is - 


reaching its final stage, I think that not only the mere questions 
of law (namely, whether the High Court in Second Appeal can go 
into the credibility of the evidence, whether it can consider the 
weight to be given to the evidence which is believed by the Lower 
Appellate Court and whether the evidence taken as a whole is 
legally sufficient to establish the custom and the legality and bind- 
ing force as law of the custom &c.,) but even the decision of the 
whole matter might be left to a larger Bench. 


The Appellate Side Rules of the High Court, page 3, Rule 2 
says “ The following matters shall ordinarily be heard and decided 
by two J udges,” and then among the ‘matters are mentioned 
“ appeals from the decree of a Civil Court ” which I take it in- 
cludes a Second Appeal. So, a Second Appeal is treated as one of 


the “matters” to be heard by a Bench of two Judges. Then it . 


says “provided both Judges agree that the determination involves 
a question of law, they may order that the matter, or the question 
of law, be referred to a Full Bench”. I think that this empowers 
us to refer not only a question of law but the whole “matter” of 
the Second Appeal to a Full Bench. If a question of law alone is 
referred, then Rule 3 (page 4) would apply and the “ matter ” (or 
the case) would ultimately come back to us. 

I have thus dealt with the contentions (a) and (b) of- Mr. 
Govindaraghava Aiyar. As regards contention (c) about the learned 
District Judge’s alleged mistake in his statement that Exhibit G 
is not signed by any one, Mr. Govindaraghava Aj yar has not 

1. (1888) I. L. R.T M.3. 2. (1905) I. L.R, 29M 24, 


`N 
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printed the whole of Exhibit G and I think it is better to leave 
it to the Full Bench to decide whether they. would allow him to a. 


Á- 


have it printed in order to prove his contention. pune 
. i l : V. 

As regards the- last contention (d), I think there is ‘much Manavala 

force in his argument that the District Judge ought not to have sae 


rejected the evidence afforded by Exhibit C series on the ground = Badasiva 
: . ; i Aiyar, J. 
that such evidence is valueless unless it was shown to specifically 
relate to lands granted by Government. I am also inclined to 
hold that the Government’s non-recognition in the Settlement 
Register of the murasidar’s right to collect swatantrams from 
such lands cannot be said to detract in any appreciable manner 
from the weight of the other evidence relating to the mirasidar’s 
right by custom tocollect such dues having regard to the history 
of the mirasi tenure rights and to the fact that the Government 
has been trying to gradually restrict such rights. I might also state 
' that as at present advised (assuming that this Court is entitled to 
weigh the evidence,), I should be inclined to hold that the learned 
District Judge has not-given sufficient weight to Exhibits E, H, 
K, B and the old legal records Exhibits L and LI. (I would 
accept the rate of thunduwaram found by the District Judge if the 
plaintiff is held entitled to collect thunduwaram). Iam inclined 
further to doubt very much the soundness of the view of the District 
` Judge that even as regards the plaint lands, fields Nos. 5, 6, 20, 
92, 24,46, 48 and 129 which are specially mentioned in the 
` Settlement Register itself as liable to pay Swantantram fee to 
the mirasidar, the custom. set up should be held ‘to be not proved 
because the custom is not (in the learned Judge’s view) proved as 
regards the other lands also’ and because there has been an 
interruption for several years. However, as I said, I would, 
having regard to the difficulty and importance of all the questions 
involved, refer the whole matter to a Full Bench. 


_ Phillips, J :—This suit was remanded for a finding on several Philips, J. 
issues the most important of which is issue No. 2 ‘whether the 7 
plaintiff is entitled to the dues claimed even apart from the 
agreement.” The dues claimed consist of what is. called tundu- 
varam, and the plaintiff alleges that, as mirasidar, he is, according 
to custom, entitled to levy those dues from.the defendant. 'The 
District Judge has tried the issue and has found that no custom 
has been proved to exist under which the plaintiff is entitled tọ 
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make this claim. This finding isa finding on custom and it is 
now sought to impeach it upon the ev idence. 

No doubt, a question -of the existence of a custom j 18 “& 
question of mixed law and fact, and under section 100 of the 
Code of Civil Procedure, a second appeal may lie to 


the High’ Court on the ground that the decision is con- 


trary tolaw or to some usage having the force of law. The 
question of custom has been repeatedly considered and it has been 
held that the question of the mere existence of a.custom is a 
question of fact (Vide Hwureehur Mookerjee v. Judoonath 
Ghose 1, and Syud Ali v. Gopal Doss ?) and this has also been 


_ the view of the’ Judicial Committee in Muhammad Kamil v. 


Imtiaz Fatima > and in Anant Singh v. Durga Singh 4, In 
Ramratan Sukal v, Nandu 5 it was held. by the Judicial Com- 
mittee that, “no’ Court “of . econd Appeal cari entertain an appeal 


“upon any question as to the soundness of findings of, fact 


bythe Court of First Appeal, and if there is evidence to be 
considered, the decision of the Court, however unsatisfactory - 
jt might be, if examined, must stand final.” In Ramgopal 


- y.” Shamskhaton 6 this principle “was ` approved, although ‘it 


was held that in that particular case, which related to a 
custom, the facts found need not be questioned, but the sound- 
ness of the conclusions from them was ‘in question and that - 
was a matter of law. In Mohesh .Chunder Dhal v. Satrughan. 
Dhal 7 it was held that the question of the existence of a custom of 
lineal primogeniture as the rule of succession was a question of fact.’ 
In Kunhanbi v. Kalanthar 8 it was held by this Court that “whe-. 
ther an alleged custom can be enforced at all or whether it is un- 
certain, irregular or unreasonable and as such ought not to be 
recognised is a question of law, but the question whether the custom 
exists and if it exists, it applies to.a particular person or set of per- 
sons is a question of fact,” and this seems to me to correctly describe 
the principle laid down by the Judicial Committee in the above 
cases. In the present case, the question that has tobe decided is 
whether the plaintiff is entitled to ‘collect tunduvaram from the 


defendant, the right claimed being based upon an alleged custom.- > ` 
‘The existence of this custom in certain places has been held to be: 


1, - (1888) 10 W. R. 153. -@,. (1870) 18 W; 420. | 
8, (1909) I. L. R. 3L All 657. 4. (1910) I. L: R. 32 All. 863. 
6. (1891) I. L. R. 19 Cal. 249. 6. (1892) I. L. R. 20 Cal. 98 


7. (1901) I. L. R. 29. Cal. 848, 8. (1914) 27 M. L, J. 166. ` 


+ 


- 


~~ 
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true and the right has been held to rest in certain mirasidars as 


such. . The Full Bench decision in Seshachela Chetty v. 
_Chinnasami 1 has recognised this customary right of levying ` 
tunduwaraim but the Court was of opinion that its existence in | 


any particular case was a matter of proof, When, therefore, it is 
not a question as to whether a certain set of circumstances forms 
a custom having: the force of law, but where the question is 
whether a custom which has already been recognised by Courts 
as having the force of law exists in a particular locality or 
between particular parties, it seems to-bea question of fact, 
and if the matter were res integra I should feel inclined to hold 
that the present finding of the District Judge to which -excep- 
tion has been taken, is a finding of fact with which this 
Court cannot interfere in second appeal. In Kakarla Abbaya 
v. Raja Venkata Papayya Rao 2 however, it was held that 


when the finding was as to an alleged local custom, the. 


finding could be examined in Second Appeal anda conclusion 
arrived at. The decision was based upon the decisions in 
Hanumantamma v. Rami Reddi 8, Vishnu v. Krishnan + and 
Mirabivt v. Vellayanna Šin all of which cases a question of 
custom has been considered by this Court in Second Appeal, but 
in Which the contention had not been put forward that such a 
question could not be raised in Second Appeal. In Kakarla 
Abbayya v. Raja Venkata Papayya Rao ? this Court went, as 


it seems to me, considerably further than the dictum laid down 


by the Privy Council in Ramgopal v. Shamskhaton 6 which was 
that the facts found need not be questioned but the question of the 


soundness of the conclusion arrived at wasa matter of law, for ` 


“it held that where the existence or non-existence of a usage having 


the force of law was in question “it is the duty of this Court to ~ 


examine the evidence bearing upon it, not only as to the sufficiency 
thereof to establish all the elements (antiquity, uniformity, etc.) 


required to constitute a valid usage having the force of law, but - 


also the credibility of the evidence relied on and the weight due to 
jt.” If this be accepted as correct law, a court in Second Appeal 
would be bound to examine the whole evidence relating to an 


alleged custom and to see what weight is to be attached to each 


particular portion of it, and decide whether the evidence was-reliable 


ae a ee i en ne ERS 
1, (1916) I.L.R. 40 M, 414. 2. (1905) I.L.R. 29, M. 21—16 M.T.J. 8, 
8, (1881) I. L. R. 4 M. 272. 4, (1888) I. L. R. 7M. 8, 


6. (1888) I. L. R.8 M, 414, 6, (1893) I, L. R, 20 Oal, 13 (P. O.) 
p5 . 
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and witnesses worthy of credit. This appears to be somewhat in- 
consistent with the usual understanding thatin a finding of fact 
upon the evidence, the Lower Appellate Court’s decision is final ; 


and in Kailas v. Padmakisor 1, Kakarla Abbayya v. Raja Venkata 


Papayya Rao * has been expressly dissented from. In a recent 


case in Pankajammal v. The Secretary of State for India 8 


another Bench of this Court remarked that the contention put 
forward that, in all cases where evidence as to custom had been 
let in, the Court was’ bound to weigh such evidence and decide 
upon the materials was not supported by authority but apparently 
the decision in Kakarla Abbayya v. Raja Venkata Papayya 
Rao 2 was overlooked. The learned Judges proceeded to say 
that the question whether, on the facts as found, the Courts 
below were justified in saying that the custom had not “been 
proved was a point on which the High Court was entitled to draw 
its own inference, and that is in accordance with the 
abovementioned dictum of the Privy Council in Ramgopal v. 
Shamskhaton 4. In Palamappa Chetty v. Daivasikamoney 
Pandara Sannadhi5 the Judicial Committee also remarked 
that ‘‘ questions of the existence of an ancient custom are generally 
questions of mixed law and fact, the Judge first finding what 
were the things actually done in alleged pursuance of 
custom, and then of determining whether these facts “$0 
found satisfy the requirements of the law. This latter 


‘ig a question of law—not fact’. If we apply this principle to the . 


present case it would appear that the finding that the custom of 
levying tunduwaram does not exist as between plaintiff and 


defendant is a finding of fact. In view, however, of the decision 


in Kakarla Abbayya v. Raja Venkata Papayya Rao 2 I agree 
that it is advisable that the question should be submitted to a 
Full Bench, and, as my learned brother wishes to refer, not an 
abstract question, but the whole of this case, I concur. 

L. A, Govinda ‘aghava Aiyar and D. V. Neelamegha 
Chariar, vakils for the Appellant. 

T. R. Ramachandra Avyar, vakil for the Respondent, ~- 

‘The Court delivered the following 

Judgments : Chief Justice :—As regards the question of law 
referred to us I am of opinion that the decision in Kakarla 


1. (1917) 25 O. L. J. 618. 2. (1905) I. L. R. 29. M. 24. 
3. (1916) 32 M. L. J. 287. 4. (1692) I. L. R. 20 Cal. 99. 


5. (1917) 38 M. L. J I. 
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Abbayya v. Raja Venkata Papayya Rao t must be overruled. 
In the cases to which Sir Charles Turner was a party the Court 
no doubt examined the evidence in detail to see if-it was 
sufficient to support the custum, but in no case did they 
interfere with the findings except in Mirabivi v. Vellayana 2 and 
thereafter referring to the findings they observed that the question 
before them was “whether there is evidence on which such custom 
could reasonably have been found to exist”. They came to the con- 
clusion that the evidence was not reasonably sufficient to support 
the custom. No question of the limits of the Court’s right of inter- 
ference in second appeal was raised or decided in these cases. As 
regards Kakarla Abbayyav. Raja Venkata Papayya Rao 1 
' Iam unable with great respect to agree with the observations of 
Subramania Aiyar, J. as to the effect of the words “ usage having 
the force of law” in that section. This section has a long history 
going back to the days of the Sudder Court. Act XVI of 1853 
gave a special appeal to the Sudder Courts from any decision passed 
on a regular appeal in any of the Subordinate Civil Courts “ Ist 


on the ground that the decision hath failed to determine all 


material points in difference in the cause, or hath determined the 
same or any of them contrary to law or usage having the force of 
law”. Under that section, as under this, where one of the material 
points in the case is the existence of a custom, that, as the Privy 
Council has recently laid down, is a mixed question of fact and 
law;and the Sudder Court was only entitled to interfere if the 
Subordinate Court had determined it “contrary to law or usage 
having the force of law”, and not, also, ag in ordinary 
appeals, on the ground that the Subordinate Court had determined 
the point contrary to the weight of the ‘evidence. The words 
“usage having the force of law’’.in the section appear to me to be 
little more than words of amplification, and in any view not to 
give the Court any larger powers of interference with findings as 


to custom in so far as they are findings of fact, than with any . 


other findings of fact. This section was reproduced in the successive 
codes of Civil Procedure with alterations that in no way affect its 
scope so far as the present question is concerned. The more recent 
decisions of Ayling and Seshagiri Aiyar,JJ. in Pankajammal v.The 


Secretary of State for India 8, and of Mookerjee and Beacheroft 
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JJ. in Kailas v. Padmakisor 1 where all the cases are exhaus- 
tively reviewed, take the same view. 


Even so, I am of opinion that the finding of the District 
Judge. that the, custom is inapplicable to this estate cannot be 
accepted. He does not find that there has been i in law a disconti- 


nuance of the custom, but uses the fact that swatantrams are not 


proved to have been paid for a long time as evidence against the ex- 
istence of the liability. He gives no effect to the record in the 
Settlement Register of 1878 that the lands in B schedule were liable 
to pay swatantrams. This isa streng instance of the assertion of the - 
right on the estate and entitled to,great weight, while on the other 
hand the refusal of the Settlement Officers to register the swatan- 
tram as payable in support of the lands in A schedule.is not conclu- 
siveas they had no authority to determine the question. As regards 


` Exhibits E, Hand K. the District Judge finds that: they indicate a 


right to tunduwaram even in suiit lands against which no swatan- 
tram is entered in the register but observes they relate only to a 
small extent of land. Lastly we come to the documents Exhibit B - 
in which the defendant agrees to pay swatantrams and Exhibit D 
series to the same effect which were taken from the other tenants. 
These are strong admissions against interest, and the District 
Judge was not justified in dismissing them as of no importance 
because they are recent. The liability to pay swatanirams ig a 
well known incident of mirasi tenure in Chingleput; but, ag it is 
not universally applicable, it has been held by the Full Bench. in 
Sakkaji Rau v. Latchmana Gaundan 2 that it is for the mirasidar 
to show that he is entitled to enforce it “by the custom of the 


estate or the neighbourhood.” The above findings of fact by the 


District Judge are in my opinion sufficient to raige a presumption 
in the plaintiff’s favour which is not rebutted by any other findings, 
and I would reverse the decrees and decree the suit with costs 
throughout. 


Sadasiva Atyar, J -i confess that I have felt great hesitation 
in arriving at a conclusion on the quéstion whether in Second 
Appeal the High Court has got a right to itself examine the evid- 
ence with reference to which the finding of the District Judge on 
the issue of custom was given. On the one side, there are the deci- 
sions of this Court in Hanumanttamma v. Rami Reddi 3, Vishnu 











1. (1917) 25 Cal. L. J. 618. + 2. (1880)-I. L, R. 2 M. 149, 
È 8. (1881) I. L: R.4 M. 273, 
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V. Krishnan land Mirabivi v, Vellayanna 2 where, several 
learned Judges of this Court (including Sir -Charles Turner, 
C. J. and Muthusami Aiyar, J.) have assumed as indispu- 
table that this Court has got sucha right. I agree with 
Sir S. Subramania Aiyar, (Officiating Chief Justice) in Kakarla 
Abbayya v. Raja Venkata Papayya Rao 3, that “it is 
impossible to believe that the learned J udges who de- 
cided? those cases “overlooked go obvious an objection.” In 
Kakarla Abbayya v. Raja Venkata Papayya Rao, Sir S. Subra- 
mania Aiyar (Officiating Chief Justice) and Boddam, J. directly 
decided that whatever may be the English law, where a question 
of “usage having the force of law ,” is concerned, the High Court 
in Second Appeal ought to have and has the power to consider 
even the oral evidence as regards facts, incidents and instances on 
which the parties relied in the lower Courts to prove or to disprove 
the alleged usage. The tendency of recent decigions in this Court 
has been to follow the Calcutta decisions. In Kailas-v. Pad- 
makisor t, that very learned Judge Sir Ashutosh Mukerjee who 
was one of the Bench which decided the cage very exhaustively 
deals with the question and I shall extract from that judgment 
the material conclusions arrived at therein, 

(1) “The question of the existence of an alleged custom is a 
question of fact”. 

(2) The finding of the lower Appellate Court “ig hable to 
attack on the ground that irrelevant evidence has been received”? 
“or that relevant evidence has been excluded”. l 

(8) “also on the ground that there is no evidence of the 
alleged custom” or “that the finding is based on legally insufficient 
evidence ” “or that “the facts found do not constitute evidence of 
the alleged custom ”. : | , 

(4) also “on the ground that legal principles or tests have 
been erroneously applied or that the Court has not correctly 
appreciated the essential attributes of'a custom”, “or has 
overlooked the distinction between a custom and a usage”. 

. (5) “consequently, the guestion whether the facts found 
prove the existence of the essential attributes of a custom js a 
question of law which may be discussed in second appeal. 

I am naturally very loth ‘to differ from the opinion of Sir S; 
Subramania Aiyar, J. especially as he gives very cogent reasons 


1. (1888) I. L. R. 7 M. 3. , 2, (1885) I. L. R. 8 M. 464, 
8. (1905) I. L. R 29 M. 24. 4.. (1917) 25 0. L. J. 613. 
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for his conclusion in Kakarla Abbayya v. Raja Venkata 
Papayya Rao 1 but I think that there are certain dicta St their 
Lordships of the Privy Council which are more binding upon me. 
In Ramgopal v. Shamskhaton 2 their Lordships quote their own 
decision in Ramratan Sukal v. Nandu 8 and lay down as regards 
construction of sections 584 and 585 of the old Civil Procedure -Code 
(re-enacted practically in the same terms in the new code) that 
“it has now been conclusively settled that the third Court cannot 
entertain an appeal upon any question as to the soundness of find- 
ings of fact by the second Court; and if there is evidence to be 


_ considered, the decision of the second Court, however unsatisfac- 


tory it might beif examined, must stand final.” Now, the find- 
ings as to instances of usage, as to the genuineness of documents 
put forward-as regards-usage and the credibility of witnesses. are 
clearly findings of fact, But as pointed out by their Lordships 
of the Privy Council themselves in Palaniappa Chetty v. Daiva- 


sikamani Pañdara Sannadhi 4 the Judge’s findings as to “what 


were the things actually done. in alleged, pursuance’ of custom” 
may be findings of fact but whether the facts so found satisfy the 
requirement of,the law isa question of law. The decision in 
Kakarla Abbayya v. Raja Venkata Papayya Raol is not 
expressly referred to in Pankajammal v. The Secretary ofe State 
for India 5.: Mr. T. R, Ramachandra Aiyar who appeared in 
the latter case assures us that (Kakarla Abbayya v. Raja 
Venkata Papayya Raol was in the minds of the learned 


l Judges who decided the latter case and that it was quoted 


to them. Of course I accept his statement. The position laid 
down in Kakarla Abbayya v. Raja Venkata Papayya Rao }, 
namely, that the evidence can be gone intoin detail in the High 
Court in Second Appeal is characterised in the judgment in 
Pankajammal v. The Secretary of State for India as an 
“extreme contention.” -The learned judges proceed to say~that 
“ the value to be attached to the evidence lét in, its reliability- and 
in æ measure, its relevancy are all matters for the Court below.” 
They again indicate their inclination to the view that the usage 
having the force of -law mentioned in S. 100(a@) of the Civil Pro- 
cedure Code should be confined to the usages referred to by Pethe- 


1, (1906)-I. L. R. 99 Mad. 24. 2, (1892).I. L. R. 20 Cal. 98 
8. (1891) I. L. R. 19 Oal. 249, 4, (1917) 88M Ls, J 1-at p. 18, 
5. (1916) 38 M. D. J. 287. 


Pad 


\ 
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ram, C. J. in Nivath' Singh v. Bikki Singh 1. While the reliability 
of evidence let in is for the lower Appellate Court, I think (with 
the greatest respect) that the value to be attached to the evidence 
(provided it is ‘not mere “ opinion” evidence) supposing it is 
accepted as true-and the relevancy of evidence are questions to be 
considered by the High Court also. If notwithstanding uncontra- 
dicted. instances ranging over a long period and recognised judi- 
cially in several cases, the lower Appellate Court finds against the 
existence of a proper custom on the ground that in its opinion 
the instances are insufficient in number, the High 
Court is clearly entitled to hold that on the -facts found by 
the lower Appellate Court, the custom is legally established. As 
regards the observations of Petheram, C, J. in Nivath Singh v. 
` Bikki Singh! . they have been expressly overruled by their 
Lordships of the Privy Council in Ramgopal v, Shamskhaton 2. 
However, as I said already, I feel (though after some hesitation) 
that I should follow the principles laid down in Kailas v. Padma- 
kisor ® in preference to the conclusions in Kakarla Abbayya 
v. Raja Venkata Papayya Rao4 as the former decision seems to 
_be more in consonance with the dicta of the Privy Council in 
Ramgopal v. Shamskhaton 2and in Muhammad Kamil v. Imtiaz 
Fatima 5 and in Anant Singh v. Durga Singh 6. 


In the present case, accepting the facts as found, I agree _ 


with my Lord that they do satisfy the requirements of the law 
as to the existence and validity of the custom. Iam inclined also 
to hold that we are entitled under section 103 of the Civil 
- Procedure Code to go into the genuineness of the documents in 
Exhibit C series (except C 1), the District J udge, in my opinion, 
having not given a finding about the genuineness of these 
documents (except C 1) and I would find that they are genuine, 
They strongly corroborate the other evidence as to custom. 


Further, the document Exhibit B executed by the defendant 
ig a clear admission of the existence of the custom in 1905 
and of defendants’ liability to pay thunduwaram according to that 
custom, Their Lordshps of the Privy Council in Chundra 
Kunwar v, Chaudhrr Narpat’ Singh 7 quoting from English 








1, (1888) I L. R.7 All 650, 2: (1892) 1 L, R. 20 Cal. 98 at p. 99. 
8. (1917) 25 0O. L, J. 618 4, (1905) I. L. R. 29 M. 24. 
- 5. (1909) I. L. R. 31`AlL 557: 6. (1910) I. L, R. 92 All. 363. 
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cases state “ What a party piasel admits to be true may. 
be reasonably. presumed to be so”. “The express admissions of a 
party to the suit are evidence, and strong evidence against him.” 

No explanation was given by the defendant from the box as to his 
admission in Exhibit Band “unless and until he explains such 


admission” “the fact admitted must be taken to be established” (page 


195) The lower Courts merely argue in a circle when they find 
that Exhibit B has noconsideration because the liability by custom 
to pay thunduwaram ‘is not established. Further the lower Courts 
have ignored the consideration that as regards the right to 7 
thunduwaram, the mitasidar has a far less heavy burden to . 
discharge than when he lays claim to Natham Poramboke lands 
etc. (See judgments in the Full Bench case in Seshachala Chetty v. 
Chinnasami 1, 

I therefore agree in reversing the lower Court’s' decrees and 
‘allowing the appeal - as proposed by. my Lord. - 

Kumaraswami Sastri, J:— I agree with the conclusions 
arrived at by my learned -brother eadasive Aiyar, J. and have 
nothing useful to add. 

A. V. V. 


IN THE HIGH COURT -OF JUDICATURE AT MADRAS, 


PRESENT :—Mr.- Justice Seshagiri Aiyar and Mr, Justice 
Bakewell. 


Thema and another ... Appellants* ( Plaintiffs). 


V. 
Kunhi Pathuma and another ... Respondents (Defendants). 


Customary Law—South Canara—Kuzhikañam lease—Lessee in possession 
after expiry of the lerm—Right to iinprovaments— Possession of lessee, nob adverse 
— Notice to quit, if necessary. 

Under the customary law of South) Canara, as in Malabar, a Kuzhikanam 
lessee is entitled to remain in possession of the demised land after the expiry of 
the term, until he is paid the value of his improvements. Such Possession is not 
adverse to the lessor or persons claiming under him, Where a kuzhikanam tenant 
continues in possession after the expiry of the term awaiting the payment of 
compensation, he is not entitled to a notice to quit unless he is holding over as a 
tenant, with the consent of the landlord. 


Second appeals against the decree of the Subordinate J ùdge ` 


. of South Canara'in A. S. Nos. 50 and 51 of 1916, preferred 


against the decrees of the District Munsif of Kasargod, in O. 8. 
Nos. 426 and 427 of 1914 respectively. 


———_— ——_— ee 
*§. A. Nos. 1604 and-1506 of 1916. 20th Maroh. 1917 
1. (1916) I, L. R. 40 M. 410 at p. 478, 487 and 522, 


PART V, | THE MADRAS-LAW JOURNAL REPORTS, 129 


The Karnavan of a tarwad which owned the suit properties 
granted a kuzhikanam lease of the same for a term of 15 years 


commencing from 6-8-1885, in favour of the predecessor-in-title - 


of the first defendant. The first defendant continued in posses- 

sion of the suit properties even after the expiry of the term. On 
` 22-7-1914 plaintiff, a subsequent usufructuary mortgagee of the 
suit lands, brought two suits for recovery of possession of the said. 
lands alleging that on 7-3-1914 he had given notice to the first 
defendant to quit and offering to pay him the value of his im- 
provements. The suits were decreed by the first court but on 
appeal the Subordinate Judge reversed the decrees and dismissed 
the suits on the grounds that they were barred by limitation and 
that the notice to quit was not a reasonable notice. Plaintiff 
appealed, . 

J, L. Rozarto for the Appellants. 

C. Madhavan Nair for the Respondents. 

The Court delivered the following 

Judgment :—The Subordinate Judge is wrong on both the 
points decided by him. There can be no question of adverse 
possession in favour of the defendant, because tinder the custom- 
ary law of Malabar, the Kuzhikanom lessee is entitled to remain 
in possession until he is paid the value of the improvements. 


In this respect, the law isthe same in South Canara : 
Daramma v. Mariamma 1. It is true that S. 5 of the Malabar 
Compensation for Improvements Act does not in terms apply 
to South Canara but as was pointed out in Kummatha 
Vittil Kutti Kuthali v. Rev. Antoni Goveas 3, that section only 
embodies the customary law of Malabar and South Canara. 
Consequently on the expiry of the periol fixed, the tenant does 
not become a trespasser. The decision in Subravett Ramah v. 
Gundala Ramanna 8. quoted by the Subordinate Judge has no 
application to Malabar Kuzhikanom tenants. We must therefore 
hold that the defendant has not acquired a title by prescription. 


On the question of the reasonableness of the notice to quit, 
we think that under the law, a tenant who remains on the land 
awaiting the payment of the compensation to him is not holding 
over as a tenant. S. 5 of the Malabar Compensation Act says that 
he is entitled to remain on the land, notwithstanding the fact that 

1. (1898) 24 M. L. J. 897. a. (1913) M. W. N. 389. 

3. | (1909) T. L. R. 38 M. 260. . 
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the tenancy has determined ; therefore his possession is not by- 


virtue of a tenant’s right, but because there are monies due’. ` 


to him which have to be ascertained and paid. In the present 
case the period of lease was fixed, and on the expiry of that 
period, the tenancy came to an end.- We have not been 
referred to any.evidence showing that the landlord assented to 


othe continuance of the tenancy. Mr. Madhavan Nair strongly 


relied upon a decision of this court in S. A. Nos, 771 to 773 of 
1914. In that case it was found that the tenant made a yearly 
payment. Moreover the period of the tenancy was not fixed. 
We do not think that decision compels us to hold that when & 
period is fixed and there is no subsequent assent by the - landlord, 
the quondam tenant is entitled to any notice. 

Such suits should be regarded as practically suits for redemp- 
tion. The court should on ascertaining the value of the improve- 
ments fix a time within which the compensation will have to be 
paid and pass a decree RENAE surrender on the expiry of that 
period. 
We reverse the decree of the lower Appellate Court, direct 
it to get the improvements re-valued, to a fix a time for payment 
and to pass @ decree for surrender on the expiry of that period. 
The tenant in possession is bound to give credit to the plaintiffs 
for the rent reserved. This will be done in taking the accounts, 
Costs will abide the result, 

A. V. V. l 


i—i 


PRIVY COUNCIL. / 


PRESENT: — LORD BUOKMASTER, Sik JOHN EDAR, 
MR. AMEER ALI, AND SIR WALTER PHILLIMOBE, BART, 


[On Appeal from the High Court of Judicature at Madras.] 


Sri Sethuramasvamiar and others ... Appellants* 
Cr : 
Sri Merusvamiar and others ... Respondents. 


Hindu Law—Granis for charitable purposes—Private eharities— Devolution 
of the right of managemeni—-Rule where the grant ttself is sileni. 

The general rule of Hindu law is that the right of management of private 
eburities passes to the natural ‘heirs of the original grantee, and if there is no 
other arrangement or usage and no scheme settled by the Court, will be exercised 
by the managing members of the family before partition or in turn by the several 
heirs after partition. 


* 18, 16 and 17th July, and 28rd Ootober, 1917. 


~ 
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But this rule does not apply (1) when there is an express provision to the 
contrary in the original grant, or (2) when there is@ sufficient indication in the 
surrounding circumstances of the cage that a devolution of fhe management to the 
heirs of the original donee is inconsistent with the founder’s purpose. 


A Hindu sovereign granted certain lands to 8. his guru or spiritual precap- 
tor, some without condition, and others for specified religious purposes.+ The 
original guru's descendants in regular succession filled his offica and enjoyed and 
managed the lands. The Raj was escheated. The then guru, who was the first 
to leave more than one son, subsequently died leaving three sons. The eldest of 
the three was installed as guru. Thereafter one of his younger brothers sued for a 
sharo in the non-religious properties and in the management of the religious 


properties. 

- Held, that as regards the non-religious properties there was nothing to take 
their descent out of the ordinary rule of inheritance, and that plaintiff was enti- 
tled to partition : but that aa regards the religious properties it was the founder’s 
intention that they should be administered by the gueu as head of a mutt, an 
office not divisible among the members of & family, and this being so, the Indian 
Courts had no jurisdiction to settle a scheme, tha only object of which would be 
to take away the sole power of management from the eldest son. 


Jafar v. Aji 1, and Trimbak v. Lakshman 3, approved. 

Appeal-from a decree of the Madras High Court, dated August 
18, 1909, affirming a decree of the Subordinate Judge of Tanjore. 
= The facts of the case are sufficiently stated in the judgment 
of their Lordships and in the report of the High Court proceed- 
ings in Sri Sethuramaswamiar v. Meruswamiar 3. The first 
tespondent sued his elder brother (the appellant) and his younger 
brother (the second respondent) and others on the allegations that 
the three brothers formed a joint family governed by the Mitak- 
shara, that the properties in suit were joint family properties, 
and that he was entitled on partition to one-third share of -such 
‘properties except those devoted to religious and charitable pur- 
poses, as to which, he was entitled equally with his brothers to 
take part in the management. Appellant resisted the claim,con- 
tending that succession was governed . by primogeniture but that 
anyhow he alone was entitled fo manage the properties devoted to 
religious and charitable purposes. The Subordinate Judge decreed 
the suit and his decree was confirmei on appeal by-the Madras 
High Court (Wallis and Sankaran Nair, JJ.) 


Hence this appeal. 

Sir Erle Richards, K. C:, and J. M. Parikh for appellant, 
` submitted that the High Court had erred in construing the docu- 
ments relating to the grants as sannads. The grants were made 





1. (1864) 2 Mad. H. O. R. 19. a. (1895) I. L, R. 20 B. 495, 
`. B. (1909) I. L. R. 84 Mad, 470, 
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orally : the documents in question were merely the Raja’s orders 
to his officials. The properties in suit were given to the Guru 
from time to time to maintain the dignity of his office: they 
were not given to him personally, but as holder of an office. The 
first defendant, who is the guru for the time being, is exclusively’ 
entitled: the plaintiff has no right to partition. The case as to 
the religious properties is even stronger: such properties are 
always held by the mutt and managed by the head of the mutt,” 
i.e, one man, ‘There ig no question of ownership in this case: 

it is a matter of management, and plaintiff has no right to 
interfere. 


“Tt is admitted that the office of guru devolves by primo- . 
geniture, and this is material as showing that the property. of 
the family devolves in the same way, There is a custom of 
gaddinashini, (installation) and this also points to primogeniture. 


Thakur Nitipal Singh v. Thakur Jai Singh Pall, Garu- 
dhwaja Parshad Singh v. Saparandhvaja Singh 2. Mayne’s - 

As to the action taken by the Government: on the escheat of 
the Tanjore Raj with reference to properties like those in suit, vide 
Secretary of State for India in Council v. Kamachee Boy 
Saheba 3. 

The fact that plaintiff accepted a fixed monthly allowance 
tends to show that he was excluded from enjoyment as a co-parce- 
ner of the property which he asserts to be joint: it negatives. 
his right to partition: Rat Raghunath Bali v. Rai Maharaj . 
Balı £. | l 

The religious properties were given to the original guru for 
specified purposes, He was then the “head of a mutt which he 
had founded, and for over a century the properties have gone 
with the mutt and been managed by the head thereof. The 
headship of a mutt is impartible, and the property under the / 
management of the head is therefore impartible. Trimbak v. 
Lakshman 5. Mayne’s Hindu Law, paragraph 439. 

Plaintiff does not allege that he has any right to be head of 
the mutt, and cannot therefore claim any share in the manage- ~ 
ment. 

1. (1896) L. R. 28 I. A.147, 151, 12,186. 2. (1900) L. R. 971. A. 238, 250; 


3. aie 7 M. I, A. 476. 4. (1885) L. R. 12-I. A. 1132, 115. 
& (1898) I.L R. 20 Bom. 495, 500, 501. 
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-The cases relied on by the High Court are distinguishable. 
In Nubkissen Mitter v. Hurrichundun Mitter 1, the question was 
as toa family idol: it was a private endowment. The endow- 
ment here was a public one, made by sovereign ruler, and the 
“rules as to the management of pee endowments do not apply, 
Trimbak v. Lakshman 2. 

In Ramanathan Chetty v. Murugappa Chetty 8, and Thand- 
avaroya Pillai v. Shunmugam Pillai 4, it was admitted that on 
the death of the last sole trustee the office devolved on his heirs, 
so these cases cannot be authorities here; moreover, the question 
there was as to the management of a temple, while here it is as 
to the management of properties connected with a mutt. . 

If the Court had jurisdiction, a scheme. providing for 
equal rights of management by all the coparceners would be 
detrimental to the interest of the charities themselves. 

[Their Lordships intimated that they desired.to hear respon- 
dents’ Counsel as to the religious properties only], 


De Gruyther, K. Cand Kenworthy Brown, for respondents. . 


submitted that the grants of the religious properties were made to 
Setubhava personally, subject to a charitable charge, and that the 
succession was governed by the ordinary rules of Hindu Law. 

Lahar Puri v. Puran Nath 5; Gyana Sambandha Pandara 
Sannidht v. Kandasami Tambiran §, 

There was here no mutt or religious institution at all. The 
installation of the first defendant by other mahants was simply 
an honour paid to him: it has no legal significance. 


Even if there is a mutt now there is no evidence that it 


existed at the time of the grants. The properties were at one 
time managed by the Court of Wards, which could not perform 
the duties associated witha mutt. Both Courts have held that 
the properties are not attached tothe mutt. They are family 
properties charged with a religious trust, and pass tothe grantee’ S 
heirs, - 

Mayne’s Hindu Law, paragraphs 438, 439. 

Reference was also made to Ramanathan Chetty v. Murug- 
appa Chetty 8 affirmed in Ramanathan Chetty v. we 
Chetty '. 


ot a 


1. (1818) 2 Morley’s D. 146. 2. (1895) I. L. R. 20 Bom. 496, 500, 601. 
8. (1908) I. L. R. 27 Mad. 192: 13 M. L, J. 8 

4. (1908) I. L R.82-Mad. 167 : 19 M. L, J. 59. 

5. (1915) I L R. 43I. A. 115. 6. (1886) I.L.R. 10 M. 875 at pp. 886, 387. 
7. (1906) I. D. R. 38 I. A. 189=I. L.R. 29 M. 288=16 M. L. J. 265, 
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Sir Erle Richards, K. O. in reply, referred to Sathianama. 
Bharati v. Saravanabagi Ammal land submitted that the first 
defendant was in possession and that it was for plaintiff to prove 
his title to a share in the management. 

Their Lordships’ judgment was delivered (Oct. 23, 1917) by. 

Sir Walter Phillimore:—The plaintiff in this suit is the 
younger brother of the first defendant, and the nature of his claim 
is two-fold, < 

He alleged, first, that there were certain EN family pro- 
perties, of which the first defendant had been manager, and of 
which he now desired his share. 

Secondly, that there were certain properties devoted to chari- A 
table and religious purposes, and therefore not available for division, — 
in the management of which he was entitled to share, and for 
which he desired that there should be a scheme of management 
settled by the Court, 

The second defendant is another younger brother having the 
game interest as the plaintiff; and the other defendants are widows 
entitled to allowances during their lives. 

The properties, both non-religious and religious, were granted 
at various times by the then Rajah of Tanjore to the ancestor of 
the parties, one Setubavaswami. They descended to his son, and 
that son. having no natural children, to an adopted sop, and then 
to his adopted son, Rama Sethuswami, who died, leaving three 
natural sons, viz., the plaintiff and the first and second defendants. 

At the time of the death of Rama Sethuswamirin 1886 his 
three sons were minors. The first defendant came of age in 1890, 
and the plaintiff somewhere about the year 1894. He made a 
demand of his rights in 1901 and brought his action in 1904. 

There is no dispute as to the circumstances in which the 
original ancestor received the grants of land from the Rajah of 


‘Tanjore. He was a holy man, who, somewhere about the year 


1739, was brought from a mutt or religious institution at Mans 
nargudi to Tanjore, and was constituted by, the Mahratta Ruler 


of Tanjore his guru, or spiritual preceptor. His descendants in 


regular succession became gurus to the Rajah as long as the Raj 
remained, and were installed by the Rajah for the time being 
with certain ceremonies, one of the most important being the 
placing of the new guru on the gadt. There was also a religious 


RE NE S a a 
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‘ceremony, in which the head of the mutt at Mannargudi and 
certain other heads of Mutts took part, to which reference will 
_ be made later on, l 


When Ramasetuswami, the father of the parties, died the 


| “Raj had escheated ; but after the usual relegious ceremony had ` 
taken place, the man claiming to be the adopted son of the last 


Rajah installed the first defendant with the accustomed ceremony ; 
vand there is no doubt. that the first defendant‘ is the guru of the 
man who installed him. é 


The contention on behalf of the first defendant is that the 
office of guru is hereditary by way of primogeniture, and that 
- the non-religious lands were given to the guru for the time 
being to‘maintain the dignity of his office, and are therefore 
impartible, 

The contention for the plaintiff is that these lands were 
granted to the original guru,.no doubt as a reward for his 
services, but to him personally and his heirs, and not as an 
appanage or endowment of the office of guru. 


Shortly after the escheat of the Raj in 1855, enquiries were 


directed by the Government with a view of ascertaining whether | 


the properties enjoyed by Rama Sethuswami were service lands, 
that is, land enjoyed or endowments of offices held by servants or 
ministers of the Rajah, which would escheat upon the termination 
of the Raj, or whether they had been. bestowed as personal 
grants ; and a report was made which was acted upon by the 
Government to the effect that these non-religious properties were 
not service lands but personal grants, and consequently had not 
escheated. Thereupon new inam grants in confirmation of the 
original grants were made by the Government to the father of the 
parties. 


The original grants of the non-religióus lands show no indi- 


cation that they were made by way of endowment of an office. - 


The utmost that can be said on behalf of that contention is that 
the grantee is sometimes described as a Royal Priest, But this 
_ is mere description. 


_ The confirmation grants of the non-religious lands describe’ 


them as the personal inams of the grantee to be held by 
him as his absolute property to hold or dispose of as he thinks 


proper, subject fo the quit rent. In ome of the grants the 
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inam is said to be tax free and hereditary, and that on failure 
of lineal heirs it will lapse to the State. g ; 

There is nothing in these documents, or in any of the other 
circumstances of the case, to take the descent of the non-religious 
lands out of the ordinary rule of inheritance. This is what has 
been decided in favour of the plaintiff by the Subordinate Judge, 
and in the High Court of Judicature of Madras upon Appeal ; and_ 
their Lordships see“no reason to differ from this conclusion. They 
arrive without hesitation at the result that the appeal of the first. 
defendant against this part of the decision in n the Courts of India 
‘fails. 

Both Courts have also decided in favour of the plaintiff on 1 the 
other claim, and have directed that there should be.a scheme for 
the management of the religious and charitable properties, to be 
settled in due course. This part of the case has given their Lord- 
ships more difficulty. i 

No scheme has, so far, been settled, but there is no doubt as 
to the lines on which the scheme would proceed, It would, as 
asked by the plaintiff, provide for equal rights of management by 
the plaintiff, and the first and second defendants and their 
heirs, either by giving the management to each in rotation, or 
possibly by dividing the charities and assigning the management 


of some to one and of the others to the others. 


This will be the nearest approach that can be made to the 
ordinary partition which is granted at the request of any one of- 
the co-parceners of Hindu family lands : 

The objects for which these properties were given are descri- 
bed in the deeds as being for the purpose of perpetually conducting 
a food chattrum near the tomb of the holy man Meruswami, and 
in one case for the purpose of making an agrahar by building: 
houses round about the holy place. 

With regard to what are called private charities, such as en- 
dowments for the support of the family idol, the law, as laid down 


- by various decisions in India, and apparently accepted in one case 


by the Privy Council (Ramanathan Chetty v. Murugappa 

Chetty 1), is that, if there is no contrary provision in the original 

grant, the right of management passes to the natural heirs of the 

original grantee, and, if there be no other arrangement or usage 

and no scheme settled by the Court, will be exercised by t the 
{. (1903) I. L. R, 27 M. p. 192; (1906) L. R. 88 I A. p. 189. 
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managing member of the'family before partition, or in turn by 
the several heirs after partition. 


But their Lordsbips’ attention has not been drawn to any 
case in which these decisions as to management have been applied 


to lands which constitute the endowment of such a charity as - 


those in question in this suit, ` 

The case most nearly in pointis Thandavraroya Pillai v. 
Shunmugam Pillai 1, but it does not decide this question and 
does not seem to have come up before the Privy Council. 

It is unnecessary, however, to decide whether there is a 
general rule for the devolution of the management of charities of 
this class because, in their Lordships’ view, there is sufficient indi- 
cation in the documents and in the surrounding circumstances of 
this case that a devolution of the management to the heirs of the 
original donee is inconsistent with the purposes of the founder 
when he created the endowments. 

The grants of the religious or charitable lands made by the 


Mahratta Rajah to Sethubavaswami, which take the form of | 


orders to his officers, describe them as being for the purpose of 
inam and for the purpose of perpetually conducting or establish- 
ing the defined charity; and they proceed ‘to ‘state that for this 
purpose they had been given to the Royal Priest, Setubavaswami, 


Having regard to the donee’s position and the way in which 
these grants are set forth, it would be difficult if there was nothing 
else to guide the Court to determine whether these grants were 
made to the person or to the office. But the deeds of confirmation 
of the religious lands made by Government in 1865 are of assist- 
ance. They are ina different form from that used in the con- 
firmation grants of the non-religious lands. Hach is described as a 
title-deed granted to the manager for the time being of the charity, 
which is then described. By the deed the title of the manager is 
acknowledged, and the inam is confirmed to him and his succes- 
sors. There is no personal name, and itis only from external 


evidence that it can be determined that the grant was to Ramasetu- 


swami, the father of the parties.. 

Taking, as their Lordships do, the view that it was not, 
‘intended by these confirmation deeds to-vary the previous rules as 
to the descent of the religious lands, any more than it was intend- 
‘ed to vary the previous rules as to the descent of the non-religious 
` L. (1908) I. D. R. 89 M. p. 167. 
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lands, these confirmation grants afford evidence as to the nature 
of the tenure, as it was commonly understood at the time. These 
lands, then, had been held, and were to be held in future; by the 

particular office-bearer grom time to time. That office-bearer is, ~ 


~ in their Lordships’ opinion, to be found in the head of the mutt, 


or institution founded when the original guru was induced by the 
Rajah to migrate from Mannargudi. He would be one-person, 
not several, and the first defendant is the present head. 

It is in evidence that the installation ceremonies which are 
believed to have occurred upon the succession of each new guru 
were of a double character, The induction, as it may -be called, 


-by the Rajah tò the office of Royal Guru with a seat upon the 


gadi was preceded by a religious ceremony in the nature-of an 
ordination or institution in which the Mohunt, or head of the 
parent mutt, placed the first defendant in the seat of headship, 
other heads of mutts taking part in this ceremony, and, certain 
religious rites following. 

It is in evidence that the defendant, as the head of the 
mutt thus constituted, performs in person, or by deputy, certain 
religious rites, has given initiation to some people, no doubt not 
many, and has on some, not very frequent, occasions given 
religious instruction. He is thus pointed out as the natural head 
and administrator of religious charity ; and the office of head of 
the mutt and administrator of the charity have been associated 


from the first. 

The headship of a mutt is not a matter of partition. Indeed, 
the plaintiff admits that he has no claim to share init. This’ 
being so, it appears to their Lordships that the intention of the 
founder must be deemed to have been that his religious charities 
should be administered’ by the man who was head of the. mutt, to 
which office the eldest son of the previous holder would naturally 


succeed, the office being indivisible among the members of the 


family, and the principles to be applied being those laid down in - 
the case of Jafar v. Aji 1; and further approved in Trimbak v. 
Lakshman 2, This being so, there was no jurisdiction in the 
Indian Court to seltle a scheme, the only object of which would 
be to take away the sole power of management from the eldest 


son. 
This part of the appeal therefore succeeds. 


1, (1864) èM. H.C.R 19. . 9. (1895) I. L. R. 20 Bom. p 549. 
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‘Their Lordships think ‘that the plaintiff should have his P.O. 
costs inthe Court of First Instance, as he there recovered:a very Sri 
substantial part of his claim, viz, his right ‘to share inthe- Sethurema. 
inheritance, and to have partition, if he desired, of the non-religious v. 
lands ; but they think that there should be no costs of the appeals- TN 


to the High Court and to His Majesty in Council. swamiar, 


C 


Their Lordships will therefore humbly recommend His Sir Walter 
Majesty that the decree of the High Court of Judicature of Pheer ie 
Madras be varied, in so far as it confirmed that part of the decrée > <7 ~° 
of the lower Court, paragraph 8, which ordered that a scheme be 
settled for the due management of the religious and charitable 
properties, and so far as as it ordered the first defendant to pay 
the costs on appeal of the plaintiff and second defendant ; and that 
the decree of the lower Court be varied by striking out paragraph 
8, and that there be no costs of the appeal to the High Court or, 
to His Majesty in Council. 


Solicitors for appellants:—Chapman Walker and le 


Solicitor for respondents :— Douglas Grant, 
APE: 
Key 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Sapasiva AIYAR AND MR, JUSTICE 
SPENCER. 
Sivanupandia Thévar and others ... Appellants * (Plaintiffs), 
Ü; i , 
Meenakshisundara Vinayaga Visaka- Respondent (Defendant.). 
. perumal Sethurayar A vergal minor 
Zamindar of Urkad represented by 
` M. R. Ry. Krishna Row Avl, 
Manager in charge of the estate 
under the Court of Wards. 


~ Madras Estates Land Act, Ss. 8 (11), 40 (8),fa) and Sch. A, el. (4)—Commu- 
tation of rent—''Preceding ten years,” mode of computation of—“‘ycar,” meaning 
of—Swamibogham, if ‘rent’—Consolidated rent agreed to, by landlord and tenant V. 
—Objection by tenant that illegal cesses were included, if mainiainalle—Ref usal to Meenakehi- 
commute rent, by Revenue Court—Appeal— Por um—Interference by High Court sundara 
in second appeal. ‘Vinayage 
The term ‘‘preceding ten years” in S. 40 cl. 8 (a) of the Madras Estates Land 
Act means the ten years preceding the year in which the court actually determines 
the amount of the commuted renéand not the ten years preceding the year Fin 
whioh the suit is instituted. - The ‘year’ which is contemplated by the section is 


* 9. A. No. 1074 to 1084-0f 1916. Tth March, 1917. 
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neither the fasli nor the calendar year but the year for-which the landlord is enti” 
tied either by custom or by contract, to claim rent. 


Swamibhogam comes within the definition of ‘rent’ in S. 8 (11) of the Estates 
Land Act and is not acess. Wherea fixed grain paitam (rent) has been agreed . 
to as between landlord and tenant, it is not open to the tenant to ask for a deduce. 

„tion on the ground that certain illegal cesses were included therein. The transac. 
tion under which the pattam was so fixed will be treated as an arrangement of 
compromise between the landlord and the tenant by which both parties gave 
up their respective claims to insist upon ihe actual measurement of the gross 
produce each year, by which the landlord gave up his claim whether enforceable or 
not, to recover certain cesses and by which both parties finally agreed that the 
rent shall be a consolidated quantity of grain thereafter. 


Where @ Revenue Court tefuses commutation an appeal lies to the District . 
Collector under Sch. A, cl. 4 ‘of the Estates Land Aot and not to:the District Court 
and therefore no secord appeal lies to the High Court from such refusal. 

Second appeals against the decrees of the District Court of 
Tinnevelly on A. S. Nos. 186, 187, 188, 191, 195, 196, 205, 206, 
e210, 222, and 226 of 1915 preferred against the decrees of the 
court of the Honorary Deputy Collector of Tinnevelly in Summary 
Suits Nos. 121, 122, 123, 126, 131, 182, 141, 142, 146, 158 and 
162 of 1914 respectively. ~- 


T. R. Venkatarama Sastri for T, R. Ramachandra Aiyar 
and S. Ramaswami diyar for the Appellants. 


V. Ramesam for the Respondent, 
The Court delivered the following 


& 

Judgments :—Sadasiva Awar. J.-—These eleven second 
appeals have arisen out of suits brought by the tenants 
of the Urkad estate to have their rents, which had been 
mostly paid in grain and partially in cash, consolidated and 
commuted to-a definite money rent under S. 40, Cl. 1 of 
the Madras Estates Land Act. One or more or all of -the 
following six questions arise for decision in these second appeals. 

Firstly, whether the lower courts were right in construing 
S. 40, Cl. 3 (a) of the. Estates Land Act to mean that the Collector 
in making the determination as to the proper money rent should 
bave regard to the average value of the rent actually acctued due to 
the Jandholder during the 10 years preceding the year of the 
determination of such commuted rent or whether the true mean- 
ing of that section is that the Collector should have regard to 
the average value of the rent during the 10 years preceding the. 
enstitution of the sutt. Iam clear that according to the true 
construction of the language of the section, it means the ten years. 
preceding the year when the Collector determined the amount 
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of . the commuted rent by hig decision in the suit. I think that 
it is unreasonable to hold that an average rent of ten preceding 


-years was intended (ordinarily) to come into force not im- - 


mediately after the 10 years but with a break or interval 


“occupied by the period during which the suit was pending. 


t 


Mr. Venkatarama Sastriar mentioned some inconveniences 
which would be felt by the courts (Cijginal and Appellate) 
in the trial of such suits if his interyzetation of the section, 
(namely the ten years preceding the institution of the suit) was 


` not accepted. I donot think that those inconveniences are of 


such a serious nature as to override what I consider to be the 
plain meaning of the clause. It has further to be remembered 
that this average of 10 years is only to form one of the considera- 


‘tions for the fixing of the commuted rent and that the court is 


at liberty to take other . facts also into consideration where the 
circumstances are peculiar, (such as where some of the ten years 
are extraordinary years). I think that, in the decision of these 
cases relating to commutation of rent in second appeal, we ought 
not to interfere with the digcretion of the Lower Courts except on 
very clear grounds as the whole question of commutation permits 
of andis intended by the legislature to be governed by the 
experience of Revenue Officers and by equitable considerations 


_ (some of a rough and ready character) permitting of’ the use of 


large discretion and practical sense. 


Then the 2nd contention of the appellants is, that the 
year mentioned in the clause means the calendar year beginning 
with the isi January and not the fasli year. as taken by the 
Lower Courts. I am unable to find that this contention was 
raised in the Lower Courts, and I do not think that it is raised 
even in the grounds of the second appeal to this Court. 
However, I may shortly state that neither the calendar 
year nor the fasli year as such, is intended by this clause but 
the year for which the landlord according to custom or contract 


is entitled to claim rent, in other words, the year of the lease.’ 


The 8. 3, Cl. 59 of the General Clauses Act (X of 1897) applies 
only as stated in the beginning of the section itself ‘ where there 
is nothing repugnant ‘in the subject ‘or context.” I think it is 
very clear from the. subject and context of section 40 of th 
Madras Estates Land Act that the year mentioned therein 
means the yearly period for which’ rent is claimable as 
between the landlord and tenant and not the calendar year 
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which would break up the yearof the lease into two. In the 


present suits, the year of the lease happens to be the fasli year. 


- Then the third question argued related to the point whether - 
the landlord is entitled to claim a small cash, Swamibogam rent 
of 7 fanams per kottah of lands. .The word ‘swamibogam ’ itself 
implies that it is the landlord’s perquisites as owner of the land 
(in other -words, profits which he is entitled to get from- the 
tenant who occupies his land) and it clearly comes within the 
definition of rent found in 5. 8 CL 11. Ido not think it ig 


_ open to us to indulge in mere speculation and to infer that be- 


cause the landlord gets half the net grain-profits (after m aking 
certain deductions) as grain rent, the cash rent or swamibogam 
cannot also form part of the rent, but itis-a “cess” having 
nothing to do with rent. 

The fourth question that we have to consider is veal y the most 
important question in these cases, namely, whether when a fixed 
grain pattam had been agreed upon between the landlord and he 
tenant in respect of the lands (in one case 7 years before suit and 
in ‘other cases 20 years before suit) the lower courts ought to have 
made a deduction from that pattam rent in order toascertain what 
may be called the real grain rent which is commuted under 8. 40. 
This deduction i is claimed by the appellants on the ground that the 
pattam so agreed upon included some cesses-and dues declared to 
be illegal in the case of waram lands. : . 

I think that the very word “pattam” clearly means “rent” ` 
and even though the pattam might have been fixed after conside r- 
ing the claims of the landlord to certain dues which are not legally 
recoverable, we must treat the transaction under which the 
patiam was so fixed as due to an ‘arrangement of compromise 
between the landlord and the ‘tenant by which both parties gave 
up their respective claims to insist upon the actual measurement l 


` of the gross produce each year, by which the landlord gave up his 


claim, whether enforceable or not, to recover certain cesses and by - 
which both parties finally agreed that the rent shall be such and 
such a consolidated quantity of grain thereafter. In such a case, I 
think itis. not only very inconvenient but it is also not 
permissible to allow- either party to go behind that arrangement 
and reopen it by contending that the rent ought to be higher or 
jower than the rent then fixed. I think I am fortified in this view. by 
the & case in Jeeatoollah Parmanick v. J a Narain koy i 1, 


wv 
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~ 
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where Mr. Justice Ainslie says at page 18,‘The attempt which 
is now made. to break up. the total rent into its elements 
and take exception to some of them on the ground that they are 
illegal cannot’ be permitted.” The present case is- stronger 
than Jeeatoollah Paramanik v. Jogendra Narain Roy! as 
the details by which the total fixed rent was “made up 
seem to have been specified in the contract in that case, 
whereas we have had no such details in writing before us, 
It is complained that the Deputy Collector did not allow such 
details to be brought up in the evidence of witnesses. Sofar as I 
could see, it seerns to have been allowed by the Deputy Collector 
to be brought out in the evidence of P. W. 11 who prepared a 
statement showing those cesses so far as the waram lands are 
concerned, As regards D. W. 1 he said in answer tō court, ‘'.In 
fixing the grain rent whether all items such as kaval, kankanam, 
‘pichai, kalvaivari which are set apart either for the landlord or 
the ryots or for common expenses when produce is divided were 
_ taken into consideration or not, T do not know. I was not pre- 
sént when the grain rent was fixed.” He could not therefore have 


given any evidence as to whether the grain pattam was fixed with ` 


reference to the inadmissible cesses also or not. I think therefore 
that no importance could be attached to the Deputy Collector's 


- not having allowed questions to be put to the witness about these 


` details. | 
The next (5th) contention in these appeals relates to the 
- commutation prices fixed by the lower courts at Rs. 9 per kottah. 


That price was based on the taluq office reports, The objection © 


to that price is based on the ground that the price of grain prevail- 
ing at the zamindar’s village granary was the price which ought 


-to be considered. The lower courts adopted the Taluq office - 


prices as the plaintiffs did not prove that -they were higher 
than the village prices, the Taluq office prices . being. based 
on the bazaar prices. Having regard to the evidence which 
shows that about 4 annas per kottah might be required tO 
transport the grain to the bazaar from the village and also 
considering that: it is always understood that the price at 
the village of the parties is invariably less than the price prevail- 
ing in the bazaar of the nearest town, I think that a deduction 


1. (1874) 29W.R 12. 
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from the bazaar prices of at least 4 annas per kottah ought to be . 
allowed. I would therefore allow such a deduction as regards the 
price. p 

Then the last point argued was whether the lower courts 
were justified in refusing to commute the rent as regards some of 
the lands involved in 8. A. Nos. 1077 & 1083 of.1916 on the 


ground that the tenants of those lands had not got themselves 
‘recognised as pattadars by the landlords and hence those lands 


could not be said to be in their holdings having regard to the 
definition of holding in section 3 clause 3 of the Madras: Estates 
Land Act. (Section 40 allows the ryot to sue for commutation only 
in respect of lands in his “ holding”). Mr, Ramesam for the 
respondent took a preliminary objecton to our considering this . 
point. That objection is that when the revenue court has refused ' 
commutation, an appeal lies to the Collector (see column 6 (a) of 
Schedule A to the Madras Estates Land Act against serial No. 4) 


and that therefore the appeals filed to the District Court on that 7 
- point and the second appeals filed to this court against the District... 


Judge’s decision on that same point are both incompetent.” 


I think I must accept the validity of this preliminary objection 


and therefore express no opinion on the soundness of this (sixth) 
contention. 


In the result subject to the modification as regards the price 
of grain these second appeals must stand dismissed with costs, 


Spencer, J:— Iagree. On the first point I would add that I 
think that if the legislature had intended that the years to be 
taken as a basis forthe calculation of rent should be the ten 
‘years preceding the institution of the suit, it would have said so 
in section 40 as it did in`Ss, 31 and 387, and that in the absence 
of such words the Lower courts were not wrong in considering 
what was the rent in the years next preceding the determination 
of the rent. On the other points I have nothing to add, as I 
entirely agree with the views taken by my learned brother. 


A. V. V. 


5 
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a THE HIGH COURT OF JUDICATURE AT MADRAS, 
[ORIGINAL CIVIL J URISDICTION. | 
PRESEN’ :—MR. Justice Coutts TROTTER. 


The Clan Line Steamers Ltd. .. Plaintiffs * 
v. 
The Municipal Council of Cocanada. ... Defendants. 


Madras District Municipalities Act (IV of 1884) S. 538—Profession tax, levy 
of—Carrying on business within the municipality, what constitutes—Question of 
fact. 

The plantifis, the Olan Line Steamers Ltd., were an Incorporated Company 
having their registered office and head place of business in Glasgow. They owned 
a line of steamers which plied between English ports and the Hast calling among 
other places at Madras. and at Cocanada in the Godavari District. The agents 
for tħe ' Clan Line’ in Madras were Messrs. Gordon Woodroffe and Oo. Under 
an arrangement with Gordon Woodroffe and Co. Messrs. Riplay and Oo., of Cooa- 
nada acted forthe Clan Line Stavmers Ltd., and received pryment by etalon 
- The defendants were the Muninipal Council of Cocanada, a District Municipality 


constituted under the Madras District Munivipalities Aot of 1884. Under S 53, 


of the Act the defendants levied a profession tax cn the plaintiffs on the ground 
that the latter carried on business as & company and as shipowners within the 


Municipality. The plaintiffs paid the tax under protest and sued to recover the l 


“game. The facts found at the trial were these. Cocanada was mostly an exporting 

. sea-port and hardly any cargo was discharged there. If by chance any cargo did 
go to Cocanada it was discharged from the plan ships int» lighters provided by 
the holders of the bills of lading Ripley and Go., did not handle the cargo though 
they might occasionally collect freight and transmit it to Gordon Woodroffe and 
Co. In the matter of booking space in the outgoing ships for cargo to be 
embarked at Cocinada, Messrs. Ripley and Co. had no controlling voice but could 


act only with the previous authorisation of Gordon Woodroffe and Co. ` Most of 
. the arrangements for shipment from Cocanada were made by the Cocanada 


merchants with Gordon Woodroffe and Co., either directly or through shipping 
brokers at Madras. Sometimes the Cocanada shippers applied to Ripley and Co., 
to get them space onthe Clan ships and their applications were forwarded to 
Gordon Woodroffe and Go., who generally sent whut was called an engagement 
form through Ripley and Co., to the intending shippers. That form contained the 
acceptance and completed the contract. If time was short, Gordon Woodroffe and 
Co. telegraphed to Ripley and Co,, instractions as to what amount of room was 


available for the proposed shipper. On receiving the authorisation, Riply and Co. 


issued a shipping order to the shipper who thereupon took the goods to the ship 
and obtained the mate’s receipt and in due course, a bill of luding signed by 
Ripley and Co , for the master. If the goods put on board were ina slightly 
damaged condition the shippers obtained clean bjlls of lading on signing 
indemnity forms addressed to Ripley and Co, Ripley and Co. collected freight 
_and disbursed the Clin ships, a large portion of the disbursements consisting in 
payments for stores supplied to the ship ünder contracts made by Gordon 
Woodroffe and Co. with the suppliers at Cocanada, Held, that the business of 
making shipping contracts for the Clan Line Steamers Ltd., with the Cocanada 


Merchants was substantially carried on at Madras, t that the activities of the 


plaintifis at Cocanada did not amount to a carrying on of business in the said 
place within the meaning of the authorities and that the levy of profession tax 
*0 S. No 219 of 1917. 4nd November 1917, 
18 
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by the defendants being illegal, the plaintiffs wore antitled to a decree for the 
amount of the tax they had paid to the defendants 
Cases on the subject reviewed. 

Civil suit No. 219 of 1917 in the ordinary Original Civil 
Jurisdiction of the High Court. 

D. Chamier and Dr. Pandalar Pout by Messrs, King | 
and Partridge for the Plaintiffs. 

_ Messrs. Venkatasubba Row and OROA for the 

Defendants. 

The Court delivered the following - s 


Judgment :—This is a case of considerable general importance 
and accordingly although the sum of money involved is not large- 
it has been brought as a test case to this court. The plaintiffs 
the Clan Line Steamers Ltd., are a company incorporated under, 
the English Companies’ Act having their registered office and 
their head place of business in Glasgow. They own a line of 
steamers which ply between English ports and the Hast calling,’ 
among other places, at ports in Southern India, among them 
Madras, and Cocanada onthe Coromandel coast in Godaveri 
District. The defendents are a District Municipality constituted 
under the Madras District Municipalities Act of 1884, and they 
have demanded a profession tax from the plaintiff company. The 
tax has been paid by the plaintiff company under protest and 
they now sue to recover it.- The claim is for three instalments: : 
bat I need only concern myself with the third which was 
demanded on the 18th January last and paid on the 30th, the 
other two being time barred. The tax is leviable under S. 53 
of the statute on every person who within the municipality 
exercises any one or more of the arts, professions, trades, or 
callings specified in Schedule A. Schédule A, Class T will cover 
the plaintiff Company either under (1) as carrying on business as 
a company or under (ii) as shipowners, if they can be said~ to 
carry on business within the municipality at all. 

The question is ultimately one of fact, but the facts must be 
examined in the light of their legal significance, and this has been 
discussed in a number of cases in England. I need not concern 
myself with the few Indian cases that were cited, because they do 
not profess to add anything to the principles derivable from the 


-English authorities. Before going to those authorities I will state 


the broad outlines of the facts of.this case. I shall have to go into 
them in greater detail hereafter. The agents for the Clan Line 


= 
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in Madras are Messrs. Gordon Woodroffe and Company. It is not 
disputed that the Clan Line carry on business in Madras ` and 
they in fact pay profession tax to the Madras Corporation. It is 
said that they also carry on businéss in Cocinada tbrough a firm 
of Messrs. Ripley and Co. Ripley and Co. are a firm of merchants 
at Cocahada, and for the past eleven years they have had an 


arrangement with Gordon Woodroffe and Co., as representing the’ 


-Clan Line whereby they disburse the Clan Steamers at Cocanada, 

. negotiate with the shippers for shipment of their cargo on Clan 
boats and receive payment by commission. The question is 
whether their- activities at Cocanada, to use a non-committal 
phrase, constitute a carrying on of business there by the Clan 
Line within tHe meaning of the authorities. — i 


These authorities fall into two classes which I may call for 
the sake of brevity, the tax cases and the jurisdiction cases. As 
pointed out by Cotton, L. J.. in Erichsen v. Last 1 there is a clear 
distinction between the two classes of cases, a distinction: which I 
shall endeavour not to lose sight of, but I do not think that the 
jurisdiction cases must be wholly rejected. It seems to me that 
‘they contain enunciations of principle which can.be applied at least 
mutatis mutandis to the other class of cases. The first case is 
Erichsen v. Last 1 itself. The question there was whether a 
foreign telegraph company established at Copenhagen was liable 
for income tax in the United Kingdom as exercising a trade within 
the United Kingdom. The Company had Cables- with terminals 
at Newbiggin and Peterhead worked by employees of the Company 
at Newcastle and Aberdeen respectively, ‘It had a London Office 
where messages were received for transmission via Denmark to 
various places abroad. It was held that they carried on a business 
in the United Kingdom and I think the gist of-the decision is 
contained in the following passage from the judgment of Brett, 
L.J.: “Ishould say that wherever profitable contracts are 
habitually made in England, by or for foreigners, with persons in 
England because they are in England, todo something for or 
supply something to those persons, such foreigners are exercising 
a profitable trade in England, even though everything to be done 


by them in order to fulfil the contracts “is done abroad.” The - 


next case is Werle and Co. v. Colquhoun 2, Werle and Co. were a 
French firm of wine merchants, in fact the proprietors of Veuve 








1. (1881) -8 Q. B, D. 414. 2.' (1888) 20'Q. B. D. 753. 
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Clicquot Champagne and the question was whether they carried. 


«on business in England-through their agents Fenwick Parrot and 


Co, in I*renchurch street. The ground of the decision was clearly 
sth's: that contracts for the purchase of wine were miade by 
‘Fenwick Parrot and Co. in England though they were trans- 
“mitted to Werle and Co., to be executed from France. Lord Esher, 

M. R. says thus at page 760: “ Upon the authority of that case, 
(viz, Erichsen v. Last) 1 if authority is required, but certainly on 
the facts of the present case, I have not a doubt that here there 

was a trade carried on in England where the contracts were 
made. The making of contracts*m such & case as the present is 


. the whole substance and essence of the trade, and so the appellants 


exercised a business in England”. Fry, L.J., af’ page 761 says 
“ They do not make merely an occasional contract through these 
agents, but they are in the habit of making contracts through them, 
Those contracts are so made in England. Now, pausing there, it 
appears to me that a most important part of the business of a 
champagne merchant was exercised by the appellants through the 
intervention of their agents within the United Kingdom.” ‘There 
was a distinct finding in that-cise that the agents did not merely 
make themselves the channel for the transmission of orders which - 
could only be accepted by the principals in France but actually 
concluded contracts binding on the principal. This is clear 
from what Lord Esher says on page 758: “The agent is, if he 
can, to obtain orders for the purchase of the wine.at the fixed 
price. It is suggested that he had no authority to receive these 


_ orders as contracts, but that all he could do was to forward them 


to Rheims for acceptance there, It seems to me that the 
inference is irresistible to the’ contrary.” The next case is 
Grant v. Anderson and Co% That was a jurisdiction case, 
the question in which was whether a” writ against a. Scottish 
firm could -be served upon their London agent. In it appears 


_ clearly. the distinction between the tax cases and the juris- 


diction cases which I take to be broadly this: that a person 
is liable to be taxed if he carries on business within the jurisdiction 
but he can only be sued if he.can be said to have a place of 
business within it. At the same time the J udges both in the 
Divisional Court and in the Court of Appeal clearly intimate that 
in their opinion the state of things in that.case did not amount 





1, (1881) 8Q.B.'D. 415 ` 2. (1892) L. R. 1 Q. B. 108, 
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‘even to carrying on business in London apart from the question of < Clan Line 
having a place of business there. There the defendants had an race 
agent named McCallum with a London office. He. obtained Municipal 
_ orders for them in London which he transmitted to Scotland to Counoil of 
his principals to accept or not as they chose. Lord Esher says at os 
page 116: “If he gets an order which they accept, he gets a com- 
mission, but if they do not accept it, he gets no commission. When 
he gets an order he his no power himself to accept it; all. he has 
to do is to send it-on to Scotland, that the defendants may say 
whether ‘they will accept it or not, and in most cases, if they do 
accept it, they deal directly with the person giving the order ”. A . 
little later he says: “His business isto obtain orders which are in 
law-and in fact mere proposals.” Grainger dæ Sons v. Gough 1 
was another case of a French champagne merchant, in this instance 
Roederier and Sons. This was a tax case. The decision again 
went on-the broad ground as to whether contracts were made for 
the sale of Roederier’s wine in England. See Lord Herschall at 
page 334 and Lord Watson at page 340, and specially the . observa- 
tions of Lord Herschall at page 335: “In the first place, I think 
there is a broad distinction between trading with a country and 
carrying on trade within à country. Many merchants and manu 
facturers export their goods to all parts of the world, yet I do not . 
suppose any one would dream of saying that they exercise or carry a 
on their trade in every country in which their goods find cus- v 
tomers. When it is said, then, that in the present case Eng- 
land is the basis of the business, that the wine was to be consumed . 
here, and thatthe business done would remain undone but for 
the existence of the customers in England, I cannot accept this 
as proof that Mr. Roederier carries on his trade in this country. It 
would equally prove that every merchant carries on business ‘In 
every country to which his goods are exported....... ee nesseeees AOW 
does a wine merchant exercise his trade? I take it, by matin or 
buying wine and selling it again, with a view to profit. If all 
, that a merchant does in any particular’ country is to solicit orders, 
I do not think he can reasonably be said to exercise or carry on 
his trade in that country. What is done there is only ancillary 
to the exercise of his trade in the country where he buys or 
makes, stores, and sells his goods.” La “ Bourgogne” 2 was a 
jurisdiction case, but in as much as it decided that the defendants 





4. (1896) L. R. A., © 326, © 2. (1899) L. R. AsO. 482, 
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had a place of business in England, it is obviously a case that can 
be relied upon by the present defendants for the less wide pfo- 
position that the business was carried on within the jurisdiction, if 


the facts are truly analogous to the facts of the present case. A , - 


French steamship company were lessees of an office in London of 
which they paid the rent where they established a certain Fanet 


~~ 


with the title of Agent-general. In that capacity he secured freight ` 


and passage engagements, collected freight and transmitted it tO 


the Company, paid dues and forwarded and delivered goods 


carried by the Company. It was held that the business that was 
carried on by him was the business of the Company. The Dunlop 
Case 1 was a very peculiar case and was a jurisdiction case. A 
foreign firm took a stand at the Crystal Palace Cycle show and 
installed in charge of it an agent to exhibit there goods and take 
orders for them. It was held that during the show the company 
had a place of business in England. Again the chief test applied 
was whether or no contracts were concluded binding upon the com- 
pany at the stand. In Lowell and Christmas Ltd. v. The Commis- 
sioner of Taxes 2 the appellants carried on a business of provision 
commission agents having produce consigned to them from New- 
Zealand which they sold on commission. They made advances 
through New Zealand Banks to the consignors of the produce 
against the security ofthe shipping documents. They kept a 
salaried servant in New Zealand who made an arrangement with 
the shippers as to the produce they would send and fixed the 
amount of the advance that was to be made. It was held that the 
business was not carried on in New Zealand but that the 
business was the selling on commission in the London market. 
This is a strong case, because the appellants actually kept a 
salaried servant devoting his whole time to their affairs in the 


country where the tax was sought to be levied. The reason for the — 


decision I conceive to be that Messrs. Lowell and Christmas were 
not themsélves purchasers of the goods but only agents to sell on 
commission. It is difficult to see how it could be argued that there 
was not a making of contracts by the Company in New Zealand. 
There were at least the contracts involved in the advances made 
against the shipping documents which musi have entailed 
on the New Zealand shippers -the obligation to repay any sum 
by which the price realised by the produce in London might 
fall short of the advance made against it. I take it tha 


1. (1908) 1K. B. 842. 2. (1908) L. R. A. 0, 46. 
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their Lordships must have held that the transactions regarding the 
advances were so subsidiary and ancillary to the main business of 
salein London that it was right to regard the company as substan- 
tially carrying on their business in London and nowhere else. 


I regard the decision as a clear indication that it is the duty ofa - 


court to look at the question, broadly and in substance rather 
than fix on some small incident in the conduct of the business and 
say “here is a feature of your business which involves your entering 
into some contracts within this jurisdiction, therefore you carry on 
business here.” Saccharin Corporation Ltd, w. Chemische Fabrik 
Von Heyden Akteen Gesellschaft ı does not assist me not merely 
because if is a jurisdiction case but because, as ‘is apparent 
from the judgment of the Lords Justices, it turned entirely on the 
weight to be attached to different parts of the evidence in the case. 
One important feature of it was that the agent apparently had in 
his possession and control stock of his principal’s goods of which he 
could dispose without consulting them. Actiesselskabet Dampskil 
“Hercules” v, Grand Trunk Pacific .Railway.? only decided 
that if the directors of a company transact their financial business 
within the jurisdiction it does not avail them that their railway 
undertaking is situatedand carried on outside it. O’ Kura & Co. 
Lid. v. Forsbawa Jernverks Aktiebolag 3 is a jurisdiction case, 
but there is one passage in the judgment of Buckley, L.J. which’ I 
think has an important bearing on the present case. In that 
case the defendants were a Swédish Corporation who employed in 
London as agents the firm of O. & J. Svedburg. C. & J. Svedburg 
were the London branch of C. & J. Svedburg at Stockholmin 
Sweden. At page 720the learned Lord Justice says: “ Whenever 


they (i.e, C. and J. Svedburg) sell the defendants’ steel they do so 


expressly ‘as agents and after submitting the inquiry to their 
Stockholm house who in turn obtain from the defendinits the price 
and terms upon which they are prepared to sell.” When the 
agents in London have obtained the price and terms they submit 


them to the buyers, and if the buyers accept them, they then - 


sign the contract as agents for the defendants. The agents have 
never sold any steel manufactured by-the defendants except as 
agents and in the manner indicated. They have no control over 
the way in which the defendants do their business and have no 
general authority from them with regard to making contracts,” 
It is clear that the learned Lord Justice was not considering the 


1. (1911) 2K. B. 616. ; 2. (1911) (1912) 1 K. B. 292, 
. 8, (1914) 1 K. B. 716. 
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question as to whether they had a place of business merely but 
as to whether they were carrying ona business, for he says at 
page 713: “If the acts relied on in this case amount to a carrying 
on of a business, there is no doubt that those acts were done at-a 
fixed place of business.” Therefore the sole question for deter- 
mination was whether that which took placé amounted to a carrying 
on of a business in London and the decision of the Court of Appeal 
was -that it did not. In The Thames and Mersey Marine 
Insurance Co. v. Socteta-éc. Lloyd Austriaco 1, the decision was 
adverse to the foreign firm on very strong facts. The following 
observations of Buckley, L. J., seem to me to have some bearing 
on the present question: “The test in each case is to find the 
answer to the following question, does the agent in carrying on 
the foreign corporation’s business make a contract. for the 
foreign corporation, or does the agent in carrying on the 
agent’s own business sell-a contract with a foreign corpora- 
tion ?” | 

These being the principles by which I am to be guided, the facts 
of the present case must be examined. I-had before me two wit- 
nesses, Mr. Stroutts, the manager of the shipping department of 
Gordon Woodroffe and Co., and Mr. Hunter, a partner in the firm of 
Ripley and Co., who is in charge of their Cocanada business. They 
have placed the whole df the relevant facts and documents before the 
Court, and their evidence, as one would expect, is not challenged 
in any respect. I do not think any question arises with regard to 
cargo discharged at Cocanada. As a matter of fact hardly any 
cargo is discharged at Cocanada as it is almost exclusively an 
exporting town. If by chance any cargo does go'there it is 
discharged from the ship into lighters provided by'the holders of 
the bills of lading andit is not handled by Messrs. Ripley and 
Co, They may occasionally collect freight and transmit it to 
Gordon Woodroffe and Co., but I do not think itis in evidence that 
they actually have done so, and Mr. Venkatasubba Row did-not 
invite me to draw any conclusion in his favour from anything 
that took place in regard to cargo discharged at Cocanada. The 
whole discussion ranged round the course of business with regard 
to cargo shipped at Cocanada. Ripley and Co. made the arrange- 
ment toact for the Clan Line steamers with Gordon Woodroffe 
and Co., some ten years ago, and the letters evidencing that 


_arrangement have been put in. They are themselves fairly large 


1. (1914) 111 L. T. 97, “ 
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shippers. They get commission on their own shipments and a 
smaller commission on other people’s shipments, In the important 
matter of -booking space in outgoing ships for cargo to be embarked 
at Cocanada it is abundantly clear that they have no controlling 
' voice whatever, Most of the arrangements for shipments are mide 
by the Cocanad& merchants with Gordon Woodroffe and Co., in 
„Madras either directly or through_ shipping brokers in Madr, 
* Sometimes the Cocanada shippers apply to Ripley and Co., to get 
them space on a Clan Line Steamer. Ripley and Co. haveno autho- 
rity to give space even fora box of cigars without the previous au- 
thorization of Gordon Woodroffe and Co. If application is made to 
them for cargo room they forward it to Gordon Woodroffe and Co., 

at Madras, and Gordon Woodroffe and Co, gercrally send what is 
called an engagement form to the intending shipper. If time 
is short, Gordon Woodroffe and Co, telegraph to Ripley and Co., 

‘Instructions.as to what amount of room is available for the 
proposed shipper. The course of business is clearly seen from 
a specimen letter “dated the 30th August 1916 relating to SS. 
Maclachlan. On receiving authorization from Gordon Woodroffe 
and Co., Ripley and Co. issue a shipping order to the shipper, 
Armed with this he takes his goods to the ship, obtains the mite’s 
receipt and in due course the bill of lading. The bill‘of lading 
is signed by Ripley and Co., for the Master. Occasionally it 
happens that goods are put on board in a slightly’ damaged 
- condition. The shippers are of course anxious to obtin clean 
bills of lading and can only do so on signing indemnity 
forms. These are addressed to Ripley and Co., and a specimen was 


put in of a firin of Vavasseur and Co.,Ltd., dated the 2nd May 1917, 


They also collect freight and disburse the ship, Most of the course. 
of business is clear from the specimen account dated the 15th 
September 1917 relating to that voyage of the Clan Stuart. With 
regard to the disbursements a large portion of them: consists in 
payments for stores supplied to the ship. 

The evidence regarding these stores is that contracts are 
made by Gordon Woodroffe and Co., with the suppliers at Cocanada 
for certain rates for each article in the Schedule. Ripley and Co. 
have nothing to do with the formition of those contracts. When 
the ship arrives off Cocanada the Captain specifies what quantity 
he wants of each article. The goods are put on board by the 
contractor and Rip'ey and Co. pay the bill according to the 
scheduled rates in the contract, 
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Three points have been taken for the defendants. The first 
is with regard to the booking of'cargo space. It is said that in 
those cases: where the shipper applies at Cocandda to Ripley and 
Co., for cargo space and ultimately gets from them a shipping 
order that constitutes a making of a contract by the Clan Line at 
Cocanada. It is said that the fact that Ripley and Co. cannot 


. make the contract without the express authority of Gordon 


Woodroffe and Co., is not to the point, and that the fact remains ° 
that they do make the contract, That contention seems to be 
disposed of by the observations of Buckley, L.J. in O’Kura and Co., 
Ltd. v, Forsbacka Jernverks Aktiebolag 1 which I have already 
cited. Even apart from that, I think the course of business here 
shows clearly that in the vast majority of cases the real contract 
is made direct with Gordon Woodroffe and Co., at Madras by 
means of an engagefftent form and that the shipping order is a 
mere piece of office machinery to carry out the contract contained 
in the engagement form. In the occasional case where the ship- 
per applies so late as to necessitate telegraphic communication to 
Madras I think that Ripley and Co, are and are recognised to be 
mere conduit pipes to obtain the assent of Gordon Woodroffe and 
Co., to the proposal of the shipper ; and I do not think that Ripley 
and Co. can in any real sense be said to make a contract with the 


| shipper. : 


The next point relied upon was that Ripley and Co. signed 
the bill of lading and it is said that as they signed the contract 
of affreightment, that is conclusive of Da The bill of 
lading is no doubt evidence of the contract of affreightment 
and in most cases it is practically conclusive evidence 
of it;, but it is never perhaps, and certainly very frequently 
not, the contract of affreightment itself, See per Lord Bramwell 
in Sewell v. Burdick 2 and Scrutten on Charterparties and 
Bills of Lading, Article 3. It is not the contract of affreight- 
ment where there is a charterparty : nor I think where there is 
any antecedent document undertaking the carriage of the goods, 
In this case it is clear shat the real contract of affreightment is 
contained in the engagement form or in the telegram of authoriza- 
tion in the exceptional cases where there is no time to sendan 
engagement form. Iam therefore of opinion th» there is nothing 
in the fact that Ripley and Co. sign the bills of lading to warrant - 


4, (1914) 1. K. B. 714. 2. (1884) 10 A. O. 74 at p. 105. 
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- the deduction that the Clan Line carry on business at Cocamada. 
The modern practicé of having bills of lading signed by the local 
agents rather than by the Captain is one of commercial convenience, 
it having become evident that the commercial side of the ship’s 
business can be better transacted in an office with a proper clerical 
staff than by the Master. But suppose that this case had arisen 
in the old days when the bills of lading were signed by the Masier 
who is unquestionably the agent of the ship-owners if the conten- 
tion on this point for the Municipal Council were sound, it would 
follow that the Shipping Company transacted business within the 
meaning of the taxing statutes at every port of call at which the 
Master of the ship gives bills of lading. ‘Such a conclusion to my 
mind is commercially too absurd to besaccepted, 


The last contention on behalf of the municipal council is a 
? highly technical one and is based on that unfortunate section 5 of 
the Indian Contract Act. The argument is this: Suppose an 


intending shipper to forward through Ripley and Co. a request for. 
cargo space to Gordon Woodroffe and Co, at Madras; Gordon os 


Woodroffe and Co. send an engagement form to Ripley and Co, ati 
Cocanada, to hand on to the shipper. That-form contains the 
` acceptance and completes the contract, And it is argued that as 
the contract only becomes complete when the acceptance reaches 
the shipper, the contract is finally made at Cocanada, because 
Gordon Woodroffeand Co. could recall that at any. moment before 
it reached the shipper: Ripiey and Co. acted entirely under their 
orders, aud therefore the posting of the engagement form at 
Madras to Ripley and Co., was not an irrevocable acceptance 
of the offer. The first thing I have to say about this is thai 
there is no evidence that that has ever actually been done. Mr, 
Stroutts says that the regular thing is to post the engagement 
form to the shipper direct and he knows of no instanca where i in 
fact it was sent through Ripley and Co, Mr. Hunter says that he 
can recall no actual instance, either, but he says quite frankly 
that he is not prepared to say that it never hippanel and that 
if Gordon Woodroffe and Co, did send an engagement form filled 
in with the name of a particular shipper at Cocanida he would ag 
a matter of course hand it over to the shipper, Apart from that 
question of fact I think the argument though superficially ingenioas 
is really unsound. If such a.transaction took place I think the 
only possible inference is bhata saipper who kaws that Ripley 
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and Co, have no authority to accept or reject until they hear from 
Gordon Woodroffe and Co., must be taken to hand Ripley and Co., 


his request to be forwarded to Madras for acceptance or rejection © 


there and not for acceptance or rejection at Cocanada. I think he 


may be regarded as selecting Ripley and Co., as a mere channel. 


for ascertaining whether or no Gordon Woodroffe and Co. have 
accepted his offer in Madras. In any case I think that even if 
this case did occasionally happen once ina way and did amount in 
odd instances to a contract being technical] y in-law concluded in 


Cocanada, I ought to take ‘the broader view in obedience to the 
authorities and look to see where in substance the business of 


making contracts of the Clan Line was catried on and controlled. 
‘That was clearly in Madras and I must hold thatthe Clan Line- 


-, does not carry on the business of ship owners in Cocanada. That 


conclusion is not affected by the fact that Ripley and Co, put the 
name of the Clan Line on their office paper and describe them- 


~ 


. 


selves as its agents. More than one case shows that this is an 


immaterial factor, ` l i 
There must be jučgment for the plaintiff for Rs. 50 and 


taxed costs. I will certify for two Counsel and cosis of filing 


sult at Cocanada, 
A, V. V. 
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Civil Procedure Ccde, O. 21, Rr.~71, 84, 86—Sale in execution of the right to 
have a reconveyance within a spectfied-day— Deposit of 25 per cont—Balance no i 
paid within 15 days of sale—Re-sale after the cupiry-of the period jor ticomat 
—Period of reconveyance elapsed pending the period of 15 days —Right to claim. 
the deficiency in the re-sale—Scope and Construction o f O. 21, Rr T4, and 83, 

Where a judgment debtor had conveyed properties to another with a covenant 
that if be paid the. sale amount before the 8ist August 1914, the properties should 
-be reconveyed to him ard the right of the judgment-debtor under such agreement 
was put up for auction in execution of the decree and gold on the 25th August 
1914, and the auction purchaser paid the deposit of 25 per cent under O. 21, R. 84 


~ but failed to pay the balance within the- 15 days and consequently the right of 


‘the judgment-debtor was put up for re-sale after the 81st August 1914 (the last. 
-* L. P. A. No. 42 of 1917. . g 16th October .1917. 
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date for reconveyance) and fetched 4 very low price, the first auotion purchaser 
is bound to pay the deficiency in the sale price at the re-sale under O. 21, R. 71, 
of the Civil Procedure Code. , 

Per The Chief Justice. (Ayling J. concurring). The Judgment-debtor’s 
right to a reconveyance on the payment of a fixed sum before a stipulated 
day oan be the subject of an effectiva sale in execution, even if the sale takes 
place less than 15 days before the stipulated data, though under O. 21, 
R. 85, the purchaser has 15 days to pay the balance, and the gale is not final 
until confirmed after not less than 80 days of the gale. These provisions were 
made alio intuitu and were not intended to have the effect of rendering the 


properties not liable to bé gold under the above circumstances. The Court auction 


purchaser could if necessary have procured the -concurrence of the judgment- 
debtor in making the tender of the amount for reconyeyance, .without prejudice 
to the question of the confirmation of the sale and in that case would have been 
entitled to a charge on the property so released. 

Per Kumaraswami Sastri, J: The reasonable construction to place on rule 71 
is that the re-sale should ba within a reasonable time after the first gale and the 
property re-sold should substantially be the same and that any difference will not 
matter, if the difference in the condition of the propetry or the title thereto is one 
which would occur in tho ordinary course of things having regard either to the 
natura of the property or the transactions in respect theraof having legal force 
at the date of sale or was brought about by the first purchaser’s default. » 


Appeal under clause 15 of the Letters Patent against 
the Judgment of the Honourable Mr. Justice Oldfield, dated - 7th 
February 1917 in A. A. O. No. 91 of 1916 preferred against the 
order of the District Court of Nellore, dated 31st J anuary 1916 
in C. M. P. No. 108 of 19.5 in E. P. No. 55 of 1914 (GC. 8 
No. 187 of 1912 on the file of the High Court in the Exercise of 
its Ordinary Original Civil Jurisdiction). 

[The facts are fully stated in the J udgment of Mr. J ustice 
Kumaraswami Sastri.] ` 

_ - K, Srinivasa Atyangar and S, Varadachariar for the 
Appellant. 

The Hon, The Advocate General (S. Srinivasa Aiyangar) 
for the Respondents, 

The Court delivered the following 

Judgments :—The Chief Justice:-—Under Order 21, rules 84— 
86 of the Code of Civil Procedure on the default of a purchaser at 
a court-auction either in making the deposit or paying the balance 
of purchase money within the specified period the property is to 
be resold; and under Order 21, rule 71 any deficiency in price 
which may occur at the re-sale together -with the expenses attend- 
ing the re-sale, as certified to the Court, are recoverable at the 
instance of the decree-holder or the judgment-debtor under the 
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provisions relating to the execution of a decree for the payment — 
of money. By his failure to complete his purchase the purchaser | 
commits a breach of contract and is answerable in damages to the. 
Court or the persons on whose behalf it sells, wz. the decree- 
holder and the judgment-debtor. These damages estimated by the 
ordinary rule consist of the deficiency if any in the price obtained 
at the re-sale as compared with the price at the first sale together 
with the expenses of the re-sale ; and the rule provides a summary 
method of recovering these damages in execution by the Court at 
the instance of either of the parties interested, the decree-holder 
or the judgment-debtor. This isa statutory provision intended 
to minimise the hardship resulting from the purchaser’s default, 
and I see no reason why the Court should refuse to give effect to 


“it unless the defaulting purchaser would be substantially prejudic- 


ed. This was the case in Baijnath Sahar v, Moheep Narain 
Singh 1 where he had been induced to bid for the property 
as unincumbered by the fact that“ the incumbrances’ were not 
mentioned in the proclamition of sale and the re-sale was on 4 © 
proclamation in which the incumbrances were mentioned. In 
such a case the difference between the two prices could not be 


regarded as a fair measure of damages, as the purchaser. who 


afterwards defaulted must obviously have made a higher bid than 
he would have done if he had known of the incumbrances. If 
the learned Judges in Baijnath Sahat v. Moheep Narain Singh 1 
and Kali Kishore Deb Sirkar v. Guru Prosad Sukil 4, intended 
to lay ‘down a more stringent rule I am with great respect 
unable to agree with them. . ` 


There was no circumstance of this kind in the present case. 
The efforts, in which the Legislature joined, to sive ‘the ancient 
Zamindari of Kalahasti from being sold in execution having finally 
failed, a taluk, of the North Arcot District, was attached and 
brought to sale atthe instance of a judgment-creditor. The 
taluk had been conveyed to a Mahant for six lakhs of rupees with 
an agreement for reconveyance if the money was repaid before a 
stipulated date, the 31st August 1914, The sale in execution to 
the respondent took place on the 25th August 1914 only a few 
days before the stipulated time for repayment to the Mahant, and 
the respondent was no doubt aware of this when he bid, as he 
would not have bid more than five lakhs for the judgment-debtor’s 
J. (1889) I. L. R. 16 Cal. 635. 2. (1897) I. L. R. 36 Oal.99. 
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interest without satisfying himself of the terms of the agreement 
for reconveyance mentioned in the sale proclamation, and in any 
cage he must be taken to have had notice of it. The case for the 
appellant is that he was 4 man of straw employed by the Mahant 
to get the property knocked down to him as the highest bidder 
and make the necessary deposit with the money supplied by the 
Mahant in order to keep out genuine purchasers and to ensure that 
the specified date should be allowed to go by without repayment 
and the right to a reconveyance be lost; but all this has not been 
gone intoand it is unnecessary torely onit. On the 25th of 
August, the date of the sale, the respondent made the necessary 
deposit of Rs. 1,72,500 which entitled him to a delay of 15 days 
to complete the purchase, vide Order 21, rule 85. On the 
completion of the 15 days he defaulted, and it became necessary 
` to re-sell. By that time the 31st August 1914 had gone by, and 


the purchaser would no longer have a clear right to a reconvey- 


ance from the Mahant on payment of six lakhs, and could only 
rely oh the positions that the transaction was really a mortgage 


or that the tender had been made before the specified date and- 


refused. Now it is quite clear that what was put up to sale: and 
purchased by the respondent on the 25th August included the 
right to get back this taluk from the Mahant on payment of six 
lakhs before the 31st August, and if he chose to purchase the 
judgment-debtors’ interest and let the day go by, Iam clearly of 
opinion that he is the person to bear the resulting loss. The other 
view as regards this part of the case appears to be that the 
judgment-debtor’s right to a reconveyance on payment of a fixed 
sum before a stipulated day, which might be a most valuable 
_ right and in this case is said to have been worth much more than 
the five lakhs which the respondent agreed to pay for it, cannot be 
‘made the subject of an effective sale in execution, if the sale takes 
place less than fifteen days before the stipulated date, as under 
Order 21, rule 85,'the purchaser has fifteen days to pay the balance 


and the sale is not final until confirmed after not less than thirty 


days. These provisions in my opinion were made alio intuitu and 
were not intended to have that effect. He could, if necessary, 
have procured the concurrence of the judgment-debtor in making 
the tender to the Mahant without prejudice to the question of the 
confirmation of the sale, and in that case would have been entitled 
to a Charge on the proper ty so released. In any view he got what 


h 


_ Venkata- ` 


chellamayya 
Garu 


v. . 
Neelakanta 
Girjee. 


The Chief 
Justice. 


Venkata- 


chellamayya 


Garu 

Vv. - 
“Neelakanta 

Girjee 


The Chief 
Justice 


~ 


Ayling, J. 
Kumara- 
swami 
Bastri, J. 


o 


160 THE MADRAS LAW JOURNAL REPORTS.. [VOL. XXXIV- 


he bargained for, and I can see no reason why he should not incur 
the ordinary consequences of failing to complete his bargain. 

It is quite clear, and has not been disputed before us, that at 
the re-sale consequent on the respondent’s~default, the judgment- 
debtor’s right, ‘title and interest in the same properties was brought 
tosale. It was, however, no longer possible to put up a right to 
reconveyance on payment before the 3lst August 1914 as that 
date had gore by; but the nature of the judgment-debtor’s interest 
was represented as favourably as possible in the proclamation as 
it alleged that the transaction with the Mahant was a mortgage 
and also that the agreement for the reconveyance still subsisted 
because, it alleged, the Mahant had fraudulently gone away from 
his residence to avoid receiving the tender of six lakhs which the 
judgment-debtor made before the stipulated date. In this case 
the sale and the re-sale were both duly held and were of the 
judgment-debtor’s interest as it existed at the date of the sale 
and re-sale respectively, and the depreciation which occurred 
in the meantime was one for which the respondent was 
exclusively responsible, In these circumstances I see no reason 
why the deficiency should not be recovered from him under the 
Code. It was scarcely disputed before us that he would have no 
answer to a suit for damages, and I see no reason for refusing to 
give effect to the plain language of the Code. I concur in the 
order proposed by Kumaraswami Sastri, J. 

Ayling, J.:—I concur. 

Kumaraswami Sastri, J.:—This Appeal arises out of an 
application by the decree-holder to recover from the auction pur- 
chaser the loss arising from a resale held in consequence of his 
default. Certain villages forming part of the Kalahasti Zamindari 
were brought to sale in execution of a decree against the Zamindar. 
The villages had been conveyed by the Zamindar_ to one.Raja . 
Bahadur Narsingar Gyangirji of Hyderabad for six lakhs of Rupees ’ 
by a deed dated 4th August 1908. The Zamindar got an agree- 
ment toreconvey bearing the same date if the sum of six lakhs was 
repaid by the 31st August 1914. The sale proclamation specified 
the two documents as also other documents not material for the 
purpose of this Appeal. The Zamindar’s interest in the property 
conveyed was described as “ the right of obtaining a reconveyance 
under the reconveyance agreement dated 4th August 1908 executed 
and given to the defendant by Raja Narasingar Gyangirji Garu resid- 
ing at Hyderabad and all the other rights and interest possegsed 


` 


t 
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by the defendant in these villages.’ The sale took place on the 


25tb August 1914 and the respondent who was the highest bidder 
was declared the purchaser for six lakhs and ninety thousand rupees. 
He paid Rupees 1,72,500 the deposit required by Order 21, rule 
84 of the Code of Civil Procedure. Rule 85 gave him 15 days for 
the payment of the balance but he failed to pay the sum and 
complete the purchase. 


There was so far as I can see no. excuse for his not paying the 
balance. It is not shown that there was any irregularity in the 
proceedings that led up to the sale or that any circumstances exist- 
ed on the date of sale which would justify the purchaser in 
refusing to complete the purchase. He'knew perfectly well what 
he was purchasing and the risks he ran. There is no warranty 


of title in sales by Court in execution of decrees and as Order 21, - 
- Tule 91 only applies to cases where there is no saleable interest. So 


long as the judgment-debtor has any interest however small in 
the -property the purchaser cannot except in cases where he would 
have right to set aside the sale on the ground of material irregu- 
larity under Order 21, rule 90 avoid his purchase. 

Order 21, rule 86 provides for a re-sale in case the purchaser 
makes default in paying the balance of the purchase money within 


the time limited by rule 85. The defaulting purchaser is under 


rule 71 liable to pay the deficiency in price if any and the same 
on being certified by the - officer holding the sale is recoverable 
from the defaulting purchaser under the provisions relating to 
the execution of a decree for the payment of money. 


. Owing to the respondent's’ default the property was put up 
for re-sale. Both Mr. Justice Oldfield and Mr. Justice Bakewell 
agree in holding that the same villages were put up for sale the 
second time and this is not disputed before us. When the pro- 
perty was purchased by the respondent at the first sale there were 
only six days within which six lakhs had to be paid in pursuance 
of the agreement to-reconvey dated 4th August 1908. This 
period elapsed within the 15 days allowed to the respondent to pay 
the balance of purchase money and it is clear that no re-sale was 
possible within the period when the six lakhs was payable. At the 
date of the fresh proclamation’ rendered necessary by rule 87 
before re-sale the position of the Zamindar, the judgment-debtor 
in relation to the villages advertised for sale became altered, 
Whereas prior to the 31st August 1914 he’ was entitled to a 
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| reconveyance on tender or payment of six lakhs, he could after 


that date in the absence of proof of tender in time only get a re- 
conveyance if he was able to show that the transaction evidenced by 
the sale deed and agreement to reconvey of the same date was in Jaw 
a, mortgage and not a mere sale with an agreement to repurchase. 
It was alleged by the Zamindar that he did make a tender within 
the 31st August which was improperly refused, but as this allega- 
tion has not been enquired .into by the District Judge, I shall 
proceed on the footing that no such tender was made. 

The proclamation for re-sale had to mention the state of facts 
as they stood on the date when it was settled by the Court. There 
is nothing in the Code requiring that the proclamations of sale and- 
re-sale should in all respects be identical and having regard to the 
duty of the Court to give intending purchasers correct information, 
it is difficult to see how mention of a material alteration in the 
circumstances between the first and second proclamations could be 
avoided. ‘The second proclamation therefore contained a state- 
ment to the effect that tender of six lakhs was made and was im- | 
properly refused, that the transaction evidenced by the deed of 
sale and agreement to repurchase dated 4th August 1908 was a ° 
mortgage, that Gyangirji has only the right to recover six lakhs of 


rupees and that the property was sold subject to the right. 


It is difficult to see how these statements could be prejudicial 
to the first purchaser. ‘their tendency was if anything to induce 
persons to purchase for a higher price, as a bald statement after 
the 31st August 1914 that the property was agreed to be recon- 
veyed if six lakhs were paid before the 31st August 1914 would 
be useless. The only .person to complain would be the second 
purchaser if the allegation as to the tender and the effect of the 


_ sale and agreement to reconvey were not correct but he has raised 


no objection and the sale to him has been confirmed. = 
The chief contention raised by the learned Advocate General 
for the respondent is that in order to attract the provisions of Order 
91, rule 71 what is sold at the re-sale should be in all respects the 
identical property that was sold the first time, identical not only 
with reference to the description and area of the property sold but 
also with respect to the interest of the judgment-debtor therein, and 
that consequently the sale at which his client purchased being the 
right of the judgment-debtor to get a reconveyance on tender of six 
lakhs without reference to the nature of the transaction ‘evidenced 
by the sale-deed arid agreement to reconvey (which was a clear and 
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good title), the re-salé of the properties in which the judgment- 
debtor’s interest was only the right to obtain a reconveyance 
on proof that the transaction was only a mortgage—a fact which 
the subsequent-purchaser had to prove at his risk, was not a 
re-sale contemplated by rule 71. Reference has been made to 
Baijnath Sahat v. Moheep Narain: Singh 1, Kali Kishore Deb 
Sarkar v. Guru Prosad Sukul 4, and Gángddas PAESE v. Bat 
` Suraj 3. 

In Baijnath Sahai v. Moheep Narain Singh 1, the first 
proclamation of sale contained no statement as to the encumbrance 
on the property put up for sale while the proclamation for re-sale 
set out the encumbrances. It was therefore clear that the pur- 
chaser at re-sale would have paid considerably less than the first 
_ purchaser who purchased the property on the assumption that it. 
was unencumbered, and the deficiency of price was attributable 
not to the first purchaser's default but to the misdescription in the 
first proclamation. In Kali Kishore Deb Sarkar v. Guru Prosad 
Sukul 2, the defaulting purchaser had applied to set aside the sale 
under 8. 313 of the Civil Procedure Code and the finding was that 
there was a material misdescription in the sale proclamation, In’ 
the first case the learned Judges observe that a change.in the nature 
of the property by diluvian and the like causes beyond the control 
of anybody might not relieve the defaulting purchaser from liabil- 
ity. Their observations as to the effect that S. 293 of the 
Act of 1882 applied only to cases when the same property was 
sold under the same description at both sales must be read in the 
light of the later observations as to. the change in the property 
by causes beyond the control of the parties. 

I do not think that it was intended to lay down as an inflexi- 
ble rule that if a few trees on the land fell down or a portion was 
washed away between the dates of saleand re-sale there could be 
no re-sale so as to make the defaulting purchaser. liable for the 
. deficiency. The observations in Kali Kishore Deb Sarkar v. 
Guru Prosad Sukul 2 as to the effect of correctly stating in the 
proclamation of re-sale what was incorrectly set out in the first 
proclamation are obiter and with all respect I fail.to see why the 
correction of errors at least of such as would in- the ordinary 
course enhance the value of the property at the second sale should 
be a valid ground of objection. 


a La 
-~ 1. (1889) I. L. R. 16 Cal 586. 2. (1897) I. L. R. 25 Cal. 99. 
8. (1911) I. L. R. 86 Bom. 329. _ 
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The general rule no doubé is that it is the property which 
was sold on the first occasion that must be put up for sale but 
this is subject to the property remaining identical. If owing to 
natural causes or causes attributable to the defaulter, there should 
be any change either in the property or the wording of the sale 
proclamation, there is nothing inthe Code to release the defaulting 
purchaser from his liability under Order 71. ~- 

Gangadas Dayabhai v. Bat Suraj 1 was a case where. it 
was admitted that the first proclamation did not state either 
fairly or accurately the property to be sold. The property was 
described as that of A in the first sale and as that of B in the 
second. ` : 

Sooruj Buksh Singh v. Sree Kishen Doss? cited by the 
vakil for the appellant is more in point. In that case a 


"purchaser at a Court sale declined to complete the purchase on the ` 


ground that the property bad been sold the next day in execution 


of another decree by a party who had a previous mortgage on the 


estate, The property was subsequently re-sold. and he was asked 
to pay the difference. The  Sudder Ameen held that the first 
purchaser was not liable under S. 254 of Act VIII of 1859 which 
is substantially the same as Order 21, rule 71 of the Act of 1908 
but his decision was reversed by the High Court on the ground 
that he had purchased something though perhaps less than -what 
he had expected and that if he chose to bid he was bound to 
complete his purchase. From the facts as set out in the judgment 
it appears that the decree obtained by the mortgagor was in force 


_ at the date of sale which, unless discharged before the sale fixed 


for the day after the first sale, would entail the consequences 
that the property would pass under a, title paramount to that of 
the first purchaser and that the re-sale was after the sale in execu- 
tion of the mortgage decree when no title remained in the 
judgment-debtor. 
Time runs and with it follows change, The provisions of 
Order 21 of the Code of.Civil Procedure as to re-sale in case the 
balance of purchase money is not paid necessitate a delay of at 
least one and a half months from the date of the first sale. The 
reasonable construction to place on rule 71 is that the re-sale’ 
should be within a reasonable time after the first sale and property 
re-sold should be substantially the same‘and that any difference 


1. (1911) 1. L. R. 86 Bom. 829. 
3. (1811) 6 W. R, p. 126 (Miscellaneous rulings. 
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- 
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will not matter if the difference in the condition of -the property. 
or the-title thereto is one which would occur ‘in the ordinary course 
of things having regard either-to the nature of the property or the 
transactions in respect thereof’ having legal force at the date of 
sale or was-brought about by the first purchaser’s default. 

It has been argued that the provisions of rule 71 are summary. 
in their nature and so should receive a very strict interpretation. 
Rule 71 only enacts the rule that the measure of damages in 


- cases when a purchaser.commits default is the difference . between 


the price at which he agreed to purchase and the price realized. at 
a re-sale. I do not think the rule prevents the defaulting purchaser 
from raising such objections as are competent to him under 
Order 21 of the Civil Procedure Code to raise. It is a principle of 
natural justice that a person should be-given an opportunity of 
showing cause before an order adverse to him is passed and though 
Rule 71 does not expressly provide for the issue of a notice to the 
defaulting- purchaser it is the duty of the Court to give him notice 
and to hear and decide on his objections before it orders execu- 
tion to issue against him. In all the cases decided’ under the. 


old and the new Code the defaulting purchaser did appear and.: 
raise objections which: were adjudicated upon by the Court and he; 
_ was held by the Calcutta and Madras High Courts to have a right - 


of appeal. I need only refer to Sworuj Buksh Singh v. Sree Kishen 
Doss, Baijnath Sahat v, Moheep Narain Singh, 2 Kali Kishore 
Deb Sarkar v. Guru Prosad Sukul 8, as Buksha Sahib v. 
Venkatachala Mudali $ 


I do not, chevatorss see any good reason for placing an unduly - 
restricted interpretation on Order 21, rule 71. Having regard to- 


the fact that there isno warranty of title in the case of sales by 
Court (the maxim Caveat Emptor applying) and that the 
purchaser cannot avoid the sale so long as the judgment-debtor has 
some interest however small in the property the objections which 
the defaulting purchaser can urge are practically confined to those 
which can be urged in an application to.set aside a ‘sale under 
Order 21 and proceedings under rule 71 are neither more nor less 
summary than proceedings under Order 21 to set aside a sale, 

It was also argued that it was the duty of the judgment- 
debtor or the decree-holder to keep the title alive between the 
period of sale and confirmation and that as no tender was 


1. (1866) 6 W.R. Mis. 196. 9. (1889) I. I, R. 16 Gal: 68%. s% 
3. (1897) I. L. R. 25 Cal. 99. 4, (1895) LL.R. 18 Mad. 489=5 M.L.J. 236. 
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made of 6 lakhs the defaulting purchaser i is not liable. As the 
sale was only of the right, title,and interest ` of the judgment- 
debtor subject to the conditions in’ the agreement to reconvey on 
repayment of 6 lakhs, it is clear that the person to pay the 6 lakhs 
was the purchaser, the price he pays being estimated with. 
reference to the existing liability on the property. There 
was under the terms of the proclamation no duty onthe decree- 
holder or judgment-debtor to pay 6 lakhs. l 


With reference to the argument that the defaulting purchaser 
had no legal right to tender 6 lakhs as he acquired no title on the’ 
31st of August, the last date for the tender, I think the auction 
purchaser has an interest on the property which -would make any 
tender by him valid. The position of a person between the date 
of sale and the date of confirmation is not that of & person 
who has only an agreement to sell in his -favour. S.. 


65 of the present Code unlike S. 316 of the old Code 


vests title in him from the date when the property is ‘sold’ 
and not from the time the sale becomes absolute. It is no doubt 
true thatthe sale is liable to beset aside either by payment under 
Order 21, rule 89 or, for irregularity or want of title under _ 
Order 21, rules 90 and 91, but it does ndt°follow that a person 
who under Order 21, tule 84 has been “ declared to be the pur- 
chaser” by thé officer conducting the sale has no interest. in the. 
property sufficient to prevent a forfeiture or preserve the title from’ 
destruction. The observations of their Lordships of the Privy 
Council in Bhavani Kunwar v. Mathura Prasad Singh 1, as to 
the rights and duties of an auction purchaser as from the date of 

 Iamof opinion $ that no valid grounds exist in the present case 
for not making the defaulting purchaser hable for the logs arising. 


from the re-sale. I would allow the Letters Patent Appeal, and 
“set aside the order’ of the District J udge with costs i in this and the 


lower ‘Court, The. District J udge will ‘dispose ‘of the application 


: of the appellant with regard to „the deposit -paid by the respondent 


aecording to law. 
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1% (1912) I. L. K. 40 Cal. 89 at 103. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN. WALLIS, Culsr JUSTICE AND MR. 
` JUSTICE SADASIVA Å!YAR, i - 


Nynam Veetil Mayan Kutti ... Appellant * (Plaintiff). 
Y., Ld 

Valappilakath Kunhammad ... Respondents . (Defendants 
and others Nos. 1 to 6 and 9 to 17). 


Malabar Law—Decree for ejectment of tenant on payment of compensalton— 
Execution of decree, barred—Fresh suit for ejectment, if maintaimable—Cause of 
action—Merger of, in decree. i 

A landlord who obtains a‘decree for ejeotment against a Malabar tenant on 
payment of compensation ‘but allows execution of the decree to become barred by 
limitation, cannot institute a fresh suit for ejectment. 

Kutti Ali v. Chindan 1, dissented from. Vedapurathi v.-Vallabha Valia Baja ? 


referred to. 

`: Per Chief Justice :-—Ordinarily when a man has a cause of action and brings 
a suit upon it, thas cause of action is merged in the decree, transit in rem judi- 
catum ; and then his remedy is in‘exeoution, and if he does nof enforce hia remedy 
and allows it to become barred his rights are gone. 


. Second Xppeal against the decree of the District Court of 
South Malabar in A. S. No. 143 of 1916 preferred against the 
decree of the Court of the District Munsif of Ponnani in O, S, No. 
400 of 1914. p 

G. Madhavan Nair for the Appellant. — 

. M. N. Krishna Atyar for the Respondents. 

The Court delivered the following 
l Judgment :—The Chief J ustice :—This case raises a question 
of considerable importance and interest, namely, what is the 
effect of a plaintiff, who obtains a decree in ejectment in Malabar 
directing payment of compensation, allowing that decree to become 
barred. The question is whether he is entitled to maintain 
another suit, as it is contended, upon his title, a proposition which 
is. supported by reference to the decision of Kuti Ali v. Chindan 1. 
Now .the ordinary principle is that, when a man has a cause of 
action and brings a suit ` upon it, that cause of action ig merged in 
the decree, transit in rem judicatum; and then his remedy is in 
execution, and if he does not enforce his remedy and allows it to 
become barred, his rights are gone. When q lessor gues to eject 
a lessee he has to prove that: there was in eXistence’a lease and a 
_ determination of that lease. That is his cause of action, and if he 








#8. A. No, 152 of 917. ` “Q1sb December, 1917. 
- 1. (1900) I. L. R. 23 M. 629. ~ 2. (1902) I'L. R 25 M. 300. 
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getsa decree and allows that decree to become barred, it seems to me 
that, on general principles, hig remedy is gone, I do‘not with great 


‘respect, quite understand what is meant in Kutti Ali v. Chindan 1 


by saying that he will still be allowed to sue on title, The suit on | 
title, I take it, is a suit.to eject the defendant ons the ground that — 
he was a trespasser. Even if it could be said that the effect of a 
decree in ejectment was to determine the tenancy and convert the 
tenant into a trespasser, that would not apply to the present case 
where the tenant has a statutor y right to continue in possession after 
decree until he is paid for his improvements. Further, the decision in 

Kutti Ali v. Chindan 1 seems difficult to reconcile with the subse- ` 
quent decision of a Full Bench of fiye J udges in Veđapuratti v. 
Vallabha Valiya Raja 2,in which it was held, overruling some 
earlier cases that, wherea mortgagar brings a suit for redemption 
and allows the decree for redemption to become barred, his rights 
are goneand he cannot bring a subsequent guit for redemption, I 
do not see any reason why the same doctrine is not applicable to 
the case of lessor and lessee. Lastly, as regards the Malabar 
tenancies, Ithink that the provisions of Ss, 5 and 6 of the . 
Malabar Compensation for Tenants’ Improvements Act, -strongly 
support the view I have taken’ and show that it was the 
intention of the legislature that these matters should be dealt With | 
in execution. §, 5 provides that, notwithstanding the deter- 
mination of the tenancy, the tenans is entitled to remain in posses- 
sion until ejectment in execution of a decree or order of Court. 
S. 6 deals with the form of the decree in ejectment and the deter- 
mination of compensation, and the decree is to direct tha; “ on 
payment by the plaintiff into Court of the amount so found due `: 
and also the mortgage money (if any), the defendant shall put the 
plaintiff into possession of the land with the improvements thereon,” 
which is very like a decree for redemption. Sub-section (3) dealg 


. with compensation for subsequent improvements and re-valuation, 


if necessary, of the improvements at the time of ejectment, Sub- . 
section (4) provides that “ every matter arising under S. (8) shall 
be deemed to be a question relating to the execution of a decree 
within the meaning of cl, (c) of S. 244 cf the Code of Civil Procedure,” 
It seems to me a fortiori that the payment of the compensation 
which is assessed in the suit by the decree is still more & matter, 
or at least as much a matter, relating to execution and ig intended 
to be dealt with as such. Ag I understand the scheme of the Act, 
1. (1900) I. L. R. 28 M. 699, 4, (1902) I. L. R. 35 M. 800. 
I 


Cai 


PART VL] - THÁ MADRAS LAW JOURNAL REPORTS. 159 


it is that it leaves the decree passed under the Act for ejectment - 


on payment of compensation to be governed by ‘the law of limita- 
tion with regard to the execution of decrees, and that it was not in- 
tended to interfere with the general principle, that a man who 
sues on his cause of action and obtains a decree and allows that 
decree to become barred has no further remedy, With great 
respect, I am not prepared to follow the decision in Kutti Ali v. 
Chindan lin this case. The, Second- Appeal is dismissed with 


costs. 

Sadaswa Atyar, J.:—Whena plaintiff has obtained in one guit 
based on some legal title, a decree for the reliefs which he wag 
entitled toas against a defendant and has allowed that decree to 
become ' barred, he cannot in my opinion, be allowed to bring 
another suit for obtaining the very same relief against the very 
same defendant, though on a different basis, if the latter ground of 
claim is founded on a right or title which existed and could have 
been relied on as a basis of relief when the first suit was brought. 
If he had failed in the first suit on the basis on which hexhad 
brought it, he might be entitled to claim the same relief in a 
second suit on another basis, if this latter basis could be, treated 
as affording a different cause of action. 


In Chowakkuram Keloth v. Karuvalote Parkum 2 the provi- 


= sions of S, 6 of the Malabar Compensation for Tenants’ Improve- 
ments Act and the decision in Vedapuratti v. Vallabha Valiya 
Raja 8, do not seem to have been considered and brought to she 
attention of the Court. I do not therefore, with great respect, feel 
bound to follow the decision in Uae Kelothv. Karuvalote 


Parkum 2, 
A. V. V. 


2 6 een 


1, (1900) I, L. R, 28 M. 629. 2. (1914) 29 1. ©. 559, 
i 8. (1902) I. L.R, 25 M. 309, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MB. JUSTICE SHSHAGIRI AIYAR AND. -MR. 
JUSTICE NAPIER. 
Avaran Marakarakath Kizhakkekath Apina (Plaintiffs). 


Kemalutti and another ; > 
V. i a 


 Pulikkalakath Puthiakath Muhamad Respondents (Defendants ` 


alias Ahammad and others. Nos. 1-to 8), 

Landlord and Tenant—Forfetture—Darial of title, what ccnstituies—Tenancy 
for life, of liable to forferture—Power of Courts to grant relief against forfeiture for 
denial of title—Transfer of Atoneni Act, S. 111 (g) --Principle of, if applicable fo 
agricultural leases. 


In a suit to eject a “tenant for life on the ground that the latter had forfeited 
his right by denying the title ofthe landlord, it was found that the only act ` 
relied on by the plaintiff as 2 denial of his jitle was the insertion of a recital ina 


sale-deed executed by the defendant of properties other than those comprised in 
the lease, that he was the absolute owner of the properties forming the subject. of 


the lease. 


Held, that there was ae in the circumstances of the case, such a direct and ` 


unequivocal denial of the tenancy as would, in law, work a forfeiture and that the 


suit was, therefore, not maintainable. 
Per Seshagirt Iyer, J.:—Hiven in the case ofa tenanoy for life,a denial of 


the landlord’s title by the tenant entails a forfeiture of the tenancy. Assuming ` 
that Courts have power to relieve against forfeiture in such a case that power will ` 


not be exercised unless the tenant proves thai the donial was occasioned by the 


fraud or mistake of the landlord or by accident and that he was himself neither _ 


careless nor negligent. 
Per Seshagiri.Iyer, J. :—(Napier, J. dissenting}: The principle embodied in 
S. 111 (g) of the Transfer of Property Act applies to agricultural leases. 


Se@ond Appeal “against the decree of the Court of the’ 
Subordinate Judge of South Malabar at Calicut in A. S. No. 1380 


of 1916 preferred against the decree of the Court of the District 
Munsif of Parapanangadi in O. 5. No, 3 of 1915. : 


K. Kutti Krishna Menon for Appellants. 
K. P. Govinda Menon for Respondents. 


The Court delivered the following 
Judgments :—Seshagira Atyar, J.:—Thigs is a ‘suit for 


-ejectment bya landlord on the ground that the tenant had for- 


= 


feited his right by his denying the-title of the plaintiff. The - 


District Munsif held that the act complained of did amount toa 
disclaimer of the landlord’s title and decreed possession. On 
appeal the Subordinate Judge agreed with the District Munsif 
that there was a disclaimer but held that as the lease was granted 
TSA N. 686 of 1917. Btk Deoomber 1917. 
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for the lifetime of the lessee, ‘the disclaimer had-not the effect of 
putting an end tothe tenancy and that the suit was premature. 
He dismissed the suit upon that ground. 

There are two questions for consideration in this Second Appeal. 
The first is, was there a disclaimer of title, secondly, whether the 
tenant has not forfeited ‘the tenancy as the lease was for the 


lifetime of the tenant although he did deny the landlord’s title. 


I shall dispose of the second point frst. 


The cases quoted by-the Subordinate Judge have not much 
` bearing upon this second question. I fail to see why the. denial of 
title during the continuance of the period of tenancy should not 
work a forfeiture of the right. The Transfer of Property Act no 
doubt has no application in terms to this tenancy which is an 
agricultural one. But, the principle of S. 111, clause (g) is applicable 
to this case. Under the second sub-section of that clause it is enacted 
_ thatthe lessee renounces-his character. as such by setting up the 
title of a third person or by claiming title for himself, Mr. Jus- 
tice Sadasiva Aiyar in Abbakka v. Seshamma l points out. that 
under the Common Law of India a favourable construction should 
be placed upon the conduct of the tenant before he is adjudged to 


have forfeited his tenancy. Iam prepared to accept this view in ` 


dealing with agricultural leases, but, I can see no justification for 
the view taken by the Subordinate Judge that leases for a term will 
enure for the full length of it notwithstanding the denial of title 
by the tenant. ‘Therefore, if I come to the conclusion that there 
has been a disclaimer of title by the tenant I would take a-differ« 
ent view of the case. Isuggested in the course of the argument 
that even if there was a disclaimer, Courts may have power.to 
relieve tenants from forfeiture. Many authorities were not cited 
on the question at the bar, but on considering the matter fully, I 


am not satisfied that if there is a denial of title, there is power in. 


the Courts to relieve against forfeiture. Under the English Law 


there are at present still classes of cases which can be relieved. 


against (a) for non-payment of rent the Common Law Procedure 
Acts of 52 and ’60 and 5.4 of the Conveyancing Act of °92 
provide for relief. (b) In cases of breaches of other conditions 
and covenants, the Conveyancing Acts of ’91 and ’92 declare 
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have not exhausted the equitable jurisdiction of the High. Court to 
relieve a defaulting tenant from forfeiture. Lord Esher in that 
case says, that in cases which are not provided for by the legislature, 
equity will come to the aid of the party only in three cases, viz. 
fraud, accident or mistake. Then he proceeds to say that even if 
any of these elements are found, there will be no relief if the tenant 
had acted with great carelessness or negligently. The learned 
Master of the Rolls does not refer to the cage of denial of title as 


one of the relievable cases, and I have not been able to find any 


authority in which relief was granted by Courts where the tenant 
had denied the landlord’s title. Mr. Justice Sadasiva Aiyar in the - 
case to which I already referred seems inclined to the view that 
all cases of forfeiture can be relieved against. Even accepting 
this broad proposition as being espacially applicable to Indian 
conditions, I would require that where there has been a denial of 
title the tenant must prove in the language of Lord Esher that 
that denial was occasioned by the frauc, mistake or accident of the 
landlord and that the tenant himsef was neither careless nor 
negligent. In the present case no attempt has been made to prove 
that the tenant has been misled. Therefore if I am driven to the 
conclusion that there has been a disclaimer of title, I would have 
decreed possession. 
But, L am not satisfied that the Courts below are right in 
holding that there is a disclaimer of title. The disclaimer is said 
to be contained. in Exhibit J. That is an assignment of jenm 
tight by the defendant to a third party in respect of properties — 
which undoubtedly belong in jenm to the defendant. In the 
course of describing the properties assigned and in excluding 
certain properties from the deed of assignment the defendant says . 
that the excluded property belongs to him in jenm. It is true there 
is in this case an assertion of jenm right in respect of property now 


- sought to be recovered, but the assertion is not addressed to the 


landlord, nor is that assertion followed up by transferring the 
particular property to a third party. There is no surrender of 
possession fo a person claiming adversely to the jenm. It is only 
an incidental statement ina document which was intended to 
convey some other property. The question now is whether this 
incidental reference can amount to a denial of title. In the 
-Transfer of Property Act the language is ‘ in casé the lesses 
renounces his character as such by setting upa title in a third 
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person or by claiming title in himself’. In this case he did not Avaran 
set up the title of a third person nor did he renounce his character cer 
as tenant. In ordinary parlance the expression ‘renounce’ would ira 
connote that some act is done to the knowledge of the landlord  KRemalutti 
which was calculated to convey tc him the impression that the = pvp. 
tenant repudiated his title. The English authorities to which I ‘kath 
shall presently refer seem to bear out the view that a casual _ PORER 
reference like the present one will not have the effect of renuncia- Seshagiri 
tion-of title. As was pointed outin Prag Narain v. Kadir Bakhsh Ł, Aiyar, J. 
the denial must be unequivocal and some act tending to the giving - 

up of the relationship of tenant must have been committed. The 
authorities in England are to the-same effect, In Doe dem 

Graves v. Wells 2, Lord Denman, Chief Justice, seems to suggest 
that there must be a betrayal of the landlord’s interest and that 
the landlord should be placed in a worse condition, before he can 

insist upon forfeiting the tenant’s lease. In Doe dem Di Mon v. 
Parker 8, it was held that a payment to a third person was not 
sufficient to put an end to the tenant’s lease. Doe d. Gray y. 
Stanion 4, Doe d. Pittman v. Sutton č, Doe dem Williams and 
Jeffrey v. Cooper § may be quoted in support of the same view. 
In Mr. William’s book on Ejectment (2nd Edition), page 56, the 
law is thus stated: ‘‘In order to constitute a disclaimer some- ' 
thing musi be done by the tenant which amounts toa direct 
_ repudiation of the relationship of landlord and tenant, and is neces- 

sarily inconsistent with that relationship.” NIn Woodfall on 

Landlord and Tenant, the statement is: “In order to make either 

a verbal or written disclaimer sufficient, it must amount toa 

‘direct repudiation of the relationship of landlord and tenant, or to 

a distinct claim to hold possession of the estate upona ground 

wholly inconsistent with that relation, which by necessary impli- 

cation ig a repudiation of it.’ The same proposition is stated 
-in Cole on Ejectment also, page 41. In my opinion the collateral 

reference in a document intended to convey some other property 

is not enough to constitute a disclaimer of title. The principle is 

well settled that a tenant cannot acquire title by prescription 
_ dgainst his landlord so long as he does not, to the knowledge of 

the landlord, repudiate the tenancy tinder which he held possession. ` 

Consequently the statement ina document executed to a third 


1. (1918) I. G, R.86 A. 145. 9. (1839) 10 Ad. and El. 427, 
3. (1820) Gow. 180. 4, (1836) 1M. and W. 69. 


6. - (1841) 9 Car. and P. 706. 6, (1840) 1 Man. and G., 135. 
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party cannot ordinarily have the effect of starting adverse posses- 
sion in favour of the tenant. The landlord therefore is not put 
in a worse position than he was when he let the property to the 
defendant. I therefore hold that there has been no denial of title. 
I would dismiss the Second Appeal. But, having regard tothe 
conduct of the defendant, I do not think he is entitled to any costs 
in this Court. 


Napier, J. :—T'wo questions have been raised in this Second 
Appeal, the first, whether the alleged denial of title by the defendant 
operates to terminate his interest in the land and the second, 
whether, if there is a forfeiture, the Courts have power to relieve 
against it, The first question only has been considered by the 
Lower Appellate Court, and the view taken by the learned Judge 
on his reading of some decision; of this Court is that no denial of 
title by a person in the position of the defendant could not have 
that operation. I agree with the appellant that the learned Judge 
has misappreciated the effect of those decisions. But that. does 


_ not dispose of the quession. 


It’ must be premised that there is no statutory law under 
which a denial of title by an agricultural lessee acts as a forfeiture, 
It is argued, and the argument is founded on several decisions of 
this Court, that the analogy of the Transfer of Property Act 
should be applied although such leases are specifically exempted. 
I: have, speaking for myself, pointed out in another case* the 
danger of this method and, where statutory provision. is absent, 
have preferred to seek another basis, namely, the English Law of 
Property. In doing so, we should in my opinion always bear in 
mind the difference in the origin of tenures and also the conditions 
peculiar to land tenures in this. country. 


-e 


I entirely agree with my learned brother that the only 
denial which we have to consider in this case is that contained in 
Ex, J, and this denial is certainly not made in any transaction 
dealing with the property, the subject of this suit, and is not ` 
addressed to the landlezd. That is the state of facts as to the 
denial. The tenancy in question arises in a rather peculiar 
manner, Claims were made to this property, and other proper- 
ties by the plaintiff and the defendant and a suit ensued. Their 
respective rights were settled by a razinama decree, under which 





$ [Appayya Chetty v. Mchammad Beari (1916) 29M. L.J. 381, 386. Rep ] 
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this property was “to be held by the 2nd and 8rd defendants 
until the death of both of them on Verumpattom right -under the 
plaintiff without being surrendered.” , The defendants should pay 
a rental of Rs. 2 per year, and on the death of the defendants, the 
paramba should be taken possession of by the plaintiff or her repre- 
sentatives. The result of this decree was to create the relationship of 
landlord and tenant between the plaintiff and the defendants, the 
tenancy being one for the joint lives of the defendants. The 
defendants have certainly in Ex. J, declared that they held the 
property in jenm right, but they have not granted any lease in- 
consistent with their life-tenure, nor have they repudiated that 
_ tenure directly to the landlord. 


‘It appears from an examination of the English cases that 
forfeiture for denial of title is based on two different principles 
when applied to two different classes of tenancies. The first is 
with regard to tenancies from year to year. ` In Doe D. Graves v. 
Wells 1, Denman, (L. C, J.) points out that with regard to tenures 
from year to year the words ‘forfeiture’ and ‘disclaimer’ are wrong- 
ly applied and that where a landlord brings an action to recover 
possession from such a tenant the evidence of a disclaimer of the 
landlord’s title by the tenant is evidence of the determination of 
the will of both parties, by which the duration of the tenancy, 
from its peculiar nature, was limited ; and viewed in this light, he 
held that a verbal assertion that the fee was in the tenant even 
though made to the landlord's agent, was nota sufficient indica- 


tion of the desire of the tepant to put an end to the tenancy in 


that meré words could not operate to affect an interest in law. 


The origin of the doctrine as applying to tenancies not ter- 
minable at will, is to be found in 3 Bacon's Abridgment, p. 196, 
Estate for Life and Occupancy :—“ Another, way of forfeiture in a 
Court of Record, is, by claiming a greater estate than he had by the 
feudal donation, or by affirming the reversion to be in -any other 
person than his lord. ‘This seems to be grounded on a rule in the 
old feudal law, that if a vassal denied that he held the feud of his 
lord, and it was proved against him, such denial was & forfeiture.” 
And then come the words explaining the limitation of this doc- 
trine—“ But, as by the feudal law the vassal was to be convicted 
of this denial, so in our law these acts which plainly amount toa 
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Manan . denial, must be done in a Court of Record, to make them a 


forfeiture ; for such act of denial appearing on record is equivalent 
and equally conclusive as a conviction upon solemn trial ; 
and all other denials, that might be used by great lords for 
trepanning their tenanta, and for a pretence to seize their estates, 


by our law were rejected, for such convictions might be made by _ 


such great lords where there was no just cause ; but the denial of 
the tenure upon record could never be counterfeit,. or be abused 
to any injustice; and therefore this notorious and solemn act of 
the tenant was retained as a just cause of forfeiture by our 
law.” . That is the origin of the doctrine of forfeiture by denial, 


and it is hardly necessary to point out how unequivocal and direct 


a denial must be to come within the mischief of this doctrine. 


The modern application of this doctrine isto be found stated 
in Woodfall’s Law of Landlord and Tenant, 19th Edn., page 431. 
‘In order to make either a verbal or written disclaimer sufficient, 
it must amount to a direct repudiation of the relation of landlord 
and tenant or to a distinct claim to hold possession of the estate 
upon a ground wholly inconsistent with that relation, which by 
necessary Implication is a repudiation of it? This statement of 
the law is.taken word for word from the judgment of the Court of 


_ Exchequer in Doe d Grey v. Stanton 1, and was quoted as the 


basis of his judgment by a very eminent Judge, Fry J, in Vivian 
v. Moat 2. 
It is clear therefore that a mere alieno of title which does 


“ not amount to repudiation cannot work forfeiture, and it is to be 


noted that in the Transfer of Property Act, this distinction has 
evidently been borne in mind, for the only disclaimers which 
operate under S. 111 cl. (g) are in cases where ‘ the lessee renoun- 
ces his character as such by setting up a title in a third person or 
by claiming title in himself.’ It seems to me that both the 
words repudiation and renunciation require something a great 
deal stronger than a mere assertion not communicated to the 


‘Jandlord. It is impossible to lay down a hard and fast rule; but 


to my mind a very good test to apply would be, whether the 
assertion would operate as a starting point for adverse possession 
against the landlord (Vide Doe d v. Williams 8, where Lord 


. Mansfield applies this test) and viewed in this light, the assertion 


will not come within its mischief. 


1. (1836) 1 M. & W. 695 at 708. 2. g 16 Ga. Dra 
8. (1777) 2 Cowp. 622=98 Eng. Rep. 127 


“ef 
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I am, therefore, of opinion that there was no denial of the 
title within the mischief of the doctrine. That being my conclu- 
sion on the first question, I do not think it necessary to enter into 
a consideration of the other point; whether a forfeiture for denial 
of title can be relieved against. I- agree with the result of my 
learned brother’s judgment. 

A.V. V. 


+ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE SESHAGIRI AlyAR AND MR. 
J ŪSTIOE NAPIER. 
- Tirumalai Muthuveera Parama- Appellant” (1st Defendant.) 
` giva Venkitaswami Naicker É 


Ù. ai - 
Muthusamy Pillai and another. Respondent (Plaintiff and 2nd 
a Defendant). 

Transfer-of Property Act, S. 12—Right of mortgagee to recover expenses incur 
red in protecting morigagor’s title, by separate suit—Minor—Step-mother, if 
entitled to act as guardian—Liability-of minor on a bond executed by guardian for 
proper purposes.” l , g 

A mortgagee in possession instituted criminal proceedings against his tenents 
who cut off and carried away the crops on the land asserting the title of a strang- 
eras owner. The mortgagor died leaving an only minor son and the stepmother 
of the minor acting as his guardian executed a bond in favour of the mortgagee 

„undertaking to pay the expenses of the criminal prosecution. It was found tbat, 
the expenses incurred in the criminal proseoution were necessary and that the 
mortgagee acted as a prudent owner in incurring them. In a separate suit on the 
bond against the minor son‘of the mortgagor, it was contended on his behalf that 
suit was not maintainable by reason of 8.72 of the Transfer of Property Act, 
that the step-mother was not a guardian of the minor and had no power to bind 
him and that no decree could be given against the minor personally or against his 
estate. - - 2 

Held, (1) that S. 72 of the Transfer of Property Act was no bar to the suit, as 
the terms of that section were merely permissive and did not make it obligatory on 
the mortgagee to add the expenses incurred by him to the mortgage money and to 
insist on being paid those sums before redemption; Bavanna v. Balagurivi l, dis- 
sented from ; : 

(2) that the step-mother of the minor was competent to actas his guardian 
in the absence of nearer relations; and . - 

(3) that though the minor could not be charged with personal liability, his 
estate was liable for ‘he debt due under the bond. 

Indar Chunder Singh v. Radha Kishore Ghose *, distinguished. Swbramania 
Iyer vy Arumuga Chetty 8, Duraisami Reddi v, Muthial Reddi 4, Krishna Chettiar 
v. Nagamani Ammal >. Relied on. 





* S. A. No, 1135 of 1916 i 25th October 1917, 
1. (1898) 9 M: L. J 177. 2. (1892) T. L, R.-19 O. 607. (P.C.) 
8, (1902},I. L. R. 26 M. 330. 4, (1908) I. L.'R. 81 M. 458. - 


6. (1915) I. L. R. 89 M. 915, 947, 
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Second appeal against the decree dated 29th February 1916 
of the Court of the Temporary Subordinate Judge of Madura in 
A. S. No. 10 of 1916, preferred against the decree of the Conrt of 
the: Addl. District Munsif of Dindigul in O. S. No. 824 of 1918. 


K, Jagannadha Atyar and K` Balamukunda AURS for 
Appellant. 


A. Krishnæswami Aiyar for Respondent. 


The Court delivered the following 

Judgments :— Seshagiri Atyar, J—The plaintiff obtained a 
usufructuary, mortgage from the father of the 1st defendant in 1906. 
He was in possession for three years. After that period, the tenants 
whom he had let into possession colluded with one Sekhomoni 
Ammal, a neighbouring Zamindarini and carried away the crops 
on the land without paying the landlord’s share. Thereupon the 
plaintiff instituted criminal proceedings against the tenants and they 
were convicted. For the expenses incurred in conducting the cri- 
minal proceedings the second defendant who is the step-mother of the 
lst defendant executed a document, which is styled a vartamanam, 
in December 1909. The present suit is brought against both the 
defendants on that document. The 1st defendant denied the right 
of the 2nd defendant to be his guardian, and contended that the 
criminal litigation was not conducted bona fide and that he is not. 
liable for the expenses incurred. The District Munsif came to 
the conclusion that the criminal prosecution was not necessary 
for protecting the interest of either the mortgagor or the mort- 
gagee, that the expenses incurred were not covered by any of the 
provisions of 5. 72 of the Transfer of Property Act, and that 
under any circumstance the plaintiff is not entitled to any decree 
against the 1st defendant who was a minor at the time of Exhibit 
A. He dismissed the suit. 


In appeal the Subordinate Judge differed from the District 
Munsif upon the question whether the criminal proceedings were 
necessary to protect the estate. His finding is that as Sekhomoni 
Ammal disputed the ownership of the defendants it was necessary 
io have conducted criminal proceedings in order to protect the 
estate, He also held that the document executed by the second 
defendant was binding upon the lst defendant. He gave a decree 
to the plaintiff for Rs. 800. The decree is personal and does 
not charge the property of the 1st defendant, 


~ 
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` No serious attempt was made before us to impeach the finding 
of the Subordinate Judge that the expenses of the criminal 
prosecution were necessary. . If we heard the case on the facts, 
we may not have come to the same conclusion as the lower 
Appellate Court has done. Under S. 72 cl. (c) of the Transfer of 
Property Act, the mortgagee in possession may add any moneys 
spent in supporting the mortgagor's title to the property. Tt is 
open to doubt whether an expensive criminal litigation carried on 
for the purpose. of getting convicted certain persons who had reaped 
and carried away the crops on the Jand can be regarded as a proceed- 
ing necessary tosupport the title of the mortgagor. But, apparently, 
the accused were set up by a rival claimant, and it appears from 
the evidence’that the 2nd defendant requested the plaintiff to take 
criminal proceedings to protect the Ist defendant’s title to the 
property. As we said before, the matter has .not been seriously 
argued before us, and we are not prepared to differ from the 
Subordinate Judge: on this point. . 

The further question is whether the expenses incurred were 
reasonable. The mortgagee in possession must act as a prudent 
owner. That is a question of fact on which the Subordinate Judge 
has given a finding which has not been _seriously attacked in this 
Court. We are bound by that finding. On these two findings 
there can be no doubt that the mortgagee is entitled to be indemni- 
fied in respect of the expenses incurred by him. ‘The cases of 
Godfrey v. Watson 1, Sandon v. Hooper ?, and-Fenton v. Black- 
wood 8, lay down this proposition in clear terms. 

; The next question is whether a separate suit is maintain- 
able in respect of the expenses. Mr. Jaganatha Aiyar contended 
that the only remedy open to the mortgagee, who has spent 
money, under cls. (a) to (e) of S. 72, isto add them to 
the moneys due under the mortgage and to insist- upon 
being paid those sums before redemption, and not bring a 
separate suit. -The language of S. 72 is against this 
contention. The words are, “the mortgagee may, in the 
absence of a contract to the contrary, add: such money to the 
principal money.” It is a permissive provision and not an 
obligation imposed upon the mortgagee. As we read the section, 
it seems to us that the Legislature intended to give larger rights to 
the: mortgagee than he would otherwise have. Every person 


1. (1747) 8 Atk. 517. ~ d, (1843) 6 Beav. 246, 
8, - (1870) L. R. 6 P. C. 167, 
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who spends money for thé benefit of another ‘is entitled to sue 
for that money. The ordinary rules of contract would secure 


him that right. In the case of a mortgagee, the legislature 


apparently intended to put him on a higher footing. He is given 
the liberty of adding the expended moneys to the amount of the 
Mortgage, thereby securing to the moneys a charge upon the 
property. The use of the word may shows that it is an additional 
remedy conferred upon fhe mortgagee and that it is not the sole 
remedy. The learned vakil for the appellant has been able 
to find a case which certainly supports him in his contention. In 
Bavanna v. Balaguini 1, it was held by Justice Subramania Aiyar 
and Justice Boddam thas the only right sectired under S. 72 is to 
add the amount to the mortgage money. This judgment has 
not been referred to or followed in any of the subsequent cases 
in this or in any other High Coit. With all respect to the 
learned Judges, we are unable to agree with their conclusions. 

There is no discussion of the section of the Act nor is there any 
citation of authorities in support of the proposition laid down by 
the learned J udges. Mr. ‘Jagannatha Aiyar referred us to 
McEwen v. Crombie 2. One preliminary observation may be 
made as regards that case, and that is the learned Lord Justices 
had not to construe any Act of Parliament as we have to do. Lord 
Justice Cotton points ous that-the right of redemption is itself 
an indulgence granted to the mortgagor, and that he would not 
be allowed to exercise that right except on condition of paying the 
mortgagee any expenses which have been properly, incurred. He 
adds that the morigagee’s right to bring actions for the debt is 
not permissible because the condition imposed by a Court of 
Equity is not in the nature of a contract which can be 
independently enforced. As we understand the learned Lord 
Justice, he seems to have laid down that the Common Law Courts 
should not entertain an action for the débt due in a matter which 
is purely within the Jurisdiction of the Chancery Court and which 
liability the Chancery Court is alone competent to impose as a 
condition of redemption. This principle can have no application 
to India. Having regard, as we said before, to the language of 
S. 72 of the Transfer of Property Act, we are unable: to agree 
with the contention that the only remedy open to a mortgagee is 
to insist upon being paid at the time of redemption. Moreover, 

in the present case, it cannot be said that there was no considera- 


J. (1899) 9 M. L. J. 177. 2, (1883) 25 Ch. D. 175, 177. 
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tion for the bond given by the 2nd defendant to the plaintiff, 
Undoubtedly money has been spent on her behalf and apparently 
at-her request, and I seeno reason for holding that the 
bond sued .on is not supported by consideration. The 
decision of the Allahabad High Court in Imdad Hasan Khan 
v. Badri Prasad 1, impliedly holds that there is an inde- 
pendent cause of action for expenses incurred under any of the 
clauses of S. 72. We must therefore overrule this contention. 

One other minor contention may be disposed of before deal- 
ing with the principal point argued in the case. 

The learned Vakil for the appellant argued that as the second 
defendant is only the step-mother, she was not the natural guar- 
dian of the Ist defendant and therefore her bond will not bind 
him. The question was not very fully argued, and therefore we 
do not propose to express any definite opinion upon the question 
whether the step-mother isa guardian under the Hindu Law. 
There is one case in Lukmee v. Umur Chand Deo Chund ?, .and 
another in the North Western Provinces in’ Nunkoolal v. 
Shoodra 8, in which it has been held that a step-mother is entitled 
to be the guardian of her step-son. On the other hand, we have 
Maharanee Ram Bunsee Koonwaree v. Maharanee Soobh Koon- 
waree £, where it was held that she is not. I do not think the 
fact that she is not the heir to her step-son, is conclusive on the 
question. As-at present advised we are unable to think that in 
the absence of nearer relations she is not entitled to act as the 
guardian of her step-son. In Sunder Moni Dai v. Bansidhar 
Patnaik 5, Mookerjee and Beachcroft, JJ. appointed the step- 
mother‘of a minor to be his guardian. In. the present case the 
- gtep-mother was the sister of the Ist defendant’s own mother. 
‘We therefore think that no valid objection can be raised on the 
ground that she is not entitled to act as guardian. . 

The main question is whether on a contract by the guardian 
of a Hindu, the minor’s person or hig property can be charged with 
liability. We feel no doubt that the decree against the Ist 
defendant personally is wrong. It was pointed out by the Judicial 
Committee in Waghela Rajsanji v. Sheikh Masludin 6, that a 
guardian cannot enter into a transaction so as to charge the minor 


.1. (1898) I. L. BR. 20 A 401. 2. 2°Bom. Sud C. Rep 142. 
8. N. W. = Sud. O. Pousion’ for 1847, p. 115 cited in Trevelyan on Minors, 


5th Edition, p. 51. , . 
4. (1867) 7 W. R. 821. 5. (1912) 161.0. 900. 


6. (1887) I. L. R. 11 B. 551 
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` òn attaining majority, with personal liability. Therefore the decree 


is wrong, in so far as it makes the 1st defendant personally liable. 
But, we have jurisdiction to see that a proper decree is passed, 
although there is no memoranduie of objections ‘or cross appeal 
before us. Now’ the question is whether-the property of- the 
minor should be held liable.: Mr. Jagannatha Aiyar laid emphasis . 
upon the decision of the Privy Council in Indur Chunder Singh 
v. Radha Kishore Ghose 1, and argued that unless the guardian 
created 4 charge upon the property, no decree should be passed | 
against the estate of the minor. It is necessary to examine this 
decision very carefully to see what it was that was actually decideg 
by the Judicial Committee in that case. In the first place, the 
contract although by the guardian of the minor, was not entered 
into in that capacity. A renewal of alease was taken in the name 
of the mother and grand-mother of the infant.) The description 
in the document is that they were the mother and grand-mother 
of the boy. The document does not purport to have been executed 
as guardians. Further it was a fresh contract entered into by the 
ladies and in ‘the litigation that ensued, the minor was sought to 
be charged with liability for this contract. Lord Hannen deliver- 


„ing the judgment of the Board points out, in more than one place, 


that the transaction was nob. entered into as guardians of the 
minor. In page 512 it is said: “the lessees (referring to the 
mother and the gtand-mother) undertook themselves to pay the 
rent”. In page 513 it is stated that the plaintiff was asking the 
minor “to fulfil the obligations entered into by the lessees in their 
‘own name.” Referring to the earlier case of Hanooman Prasad 
Panday v. Mussamai Babooee Munraj Konwaru 4, His Lordship 
observes “Further the managers’ of an infant’s estate were 
actually dealing by way of mortgage with a portion of that estate.”’ 
The view taken in Indur Chunder Singh v. Radha Kishore- 
Ghose 1 comes to this, that with reference to transactions entered 
into personally by the guardian of the minor, his estate on his 
attaining age, should not be held liable. We do not think this 
decision should be extended to cases which are not covered by the 
facts proved in that case. After Indur Chunder Singh v. Radha 


Kishore Ghose 1 this Court had to deal with the question in a num- 


ber of cases. In Subramania Aiyar v. Armuga Chetty 3 it was 


‘held that 'on a bond executed by the guardian the minor’s estate 


1, (1892) I. L. R. 19 C 507, 2. (1856) 6 M. I. A. 398, 
2. (1902) I. L. R. 26 M. 330, - 
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can be made liable.. Duratsamt Reddi v. Muthiah Reddi 1 de- 
cides the very question we have now to decide. Regella Jogayya 
v. Nimusha Kavi Venkata Ratnamma ?, though it is not a case 
of a minor, enunciates the same principle. In Sanka Krishna- 
murthi v. The Bank of Burmah 3 the present Chief Justice 
points out that by applying the principle of subrogation, the estate 
of the minor can be proceeded against for a proper debt incurred 
on behalf of the minor. Lastly we have Krishna Chettiar v. 
Nagamani Ammal‘t. It lays down that a minor's estate can 
be made liable for a debt contracted by the guardian. This last 
case was on a promissory note by the guardian. Although a great 
deal may be said in favour of the position that the Hindu Law 
liability should not be extended to cases under the Negotiable 
Instruments Act, there can be no question that in case of bonds 
like the present one, the liability of the minor for debts properly 
‘incurred on his behalf can be charged against the estaté. We see 
no reason for not following this catena of decisions in this Presi- 
dency and for referring the case toa Full Bench. [n a very 
recent case reported in Swaminatha Aiyar v. Srinivasa 5, Justice 
Abdur Rahim and Justice Spencer held that on a personal contract 
entered into by a trustee the minor's estate should not be held 
liable. This decision has been dissented from by Kumaraswami 
Sastri, J. in Ammalu Ammal v. N amagiri Ammal 6, but Sadasiva 
Aiyar, J., is inclined to agree with it. It is not necessary for us 
„bo express any opinion one way or the other upon the actual 
conclusion come to in the case. The learned judges point out 
that the case of a guardian of an infant stands on a different 
footing from the case of a trustee. As Mr. Krishnaswami Aiyar 
suggested, a trustee has the legal estate in him and consequently 
any contract entered into by him must prima facie be taken to 
be chargeable only against him personally or against the estate’ in 
his hands. The guardian of a minor occupies a different position, 
for as he enters into a contract on behalf of the minor who is the 
legal owner of the property, he must be-deemed. to have intended 
` to charge the estate of the minor with liability. In this view 
“Swaminatha Aiyar v. Srinivasa 5, does not affect the present 
‘ease. We are-therefore of opinion that the estate of the minor is 
liable for the debt sued on. The decree of the Subordinate J udge 


1. (1908) I. L. R. 81 M. 458. ~ 2. (1910) I. L. R. 388M 492. 
3. (1911) I. L. R 835 M. 692. 4. (1916) I. L. R. 89 M. 916. 
5. (1917) 82M. L. J, 259. - 6, (1917) 88 M: L, J. 681. - 
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cnr must be modified by stating that the minor is not personally liable 


Naicker > but only his property. With this modification the Second Appeal 


Muthu. must be dismissed with costs. 
r "a T ae 
Naicker. , Napier, J :—I agree. : 
R O AVV, : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE SE3SHAGIRI AIYAR AND Mr. J us- ` 
TICE NAPIER - ; 


Amir Bi Bi ` Bae Appellant* (Plaintiff) 
VU: ‘ 
_ Arokiam and others ... Respondents (Defendants). 
‘hens Bi Bi. a Arbitration— Referencë to, without intervention of -Court—Oral award —Award 
v. not made a rule of Court, if effective to transfer property—Hypothecation bond of 


` Arokiam-: less than 100 Rs. in value—Award, affect of, in India. 


In pursuance of oral submission to arbitration by certain members of s family 
i of their claim to various properties, an oral award was given by the arbitrators by 
which a hypothecation bond of the value of less than 100 Bs. was allotted to the 
plaintiff who, however, was not the person in whose favour the bond had been 
exezuted. The award was not made a rule of Court nor did the holder of the bond 
assign it to the plaintiff. In a suit on the bond by the plaintiff, held that the award - 


had the effect of passing title to the plainti:t who-was therefore entitled.to sue on 
the bond. 


It is not essential to the validity of an award that it should be in writing. 


Per Seshagiri Aiyar, J. (Napier, J. contra) In India an award made on a. 
reference to arbitration without the intervention of the Court has the effeot of a- 
PEURA ‘though not made a rule of Court. 


Second Appeal against the decree dated 22nd December 1915 
of the District Court of Salem in A. S. No. 56 of 1915 preferred 
‘against the decree of the Court of the Principal District Munsif 
of Salem in O. S No. 188 of 1914. 


= R.V., Krishnaswame Aiyar for T. M. Krishnaswamt diyar s 
‘for Appellant. 

C. Madhavan Nair for Respondents. 

The Court delivered the following ae 
‘Seshagiri l Judgments :— Seshagiri diyar, J.—This is a swt on 4 

EPE hypothecation bond, The plaintiff alleges that in a family settle- 
ment between herself, her mother-in-law and brothers-in-law, 
the arbitrators chosen by them are alleged to have given an oral 
award under which this bond and some other bonds were allotted 
for her share. The hypothecation bond was originally executed 
to her father-in-law. She now sues on it. 
* §. A. No. 1874 of 1916. 16th November 1917. 


— 
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The only plea of the defendant with which we are concerned, 
relates to the unsustainability of the suit on the ground that even 
if the award was true, as it was not followed by the execution of a 
conveyance, plaintiff is not entitled to maintain a suit to recover 
the money due under the bond. The learned District Judge has 


accepted this plea and has dismissed the suit. I am unable to | 


agree with him. 


There are two aspects of the question ; one is that the award 
itself ‘operates to vest the property in the plaintiff, and the other, 
an award nob being one of the instruments specially dealt with in 
the Transfer of Property Act no writing or registration is neces- 
sary to give validity to the award. Upon the first question it may 
now be taken as settled law that an award may be oral. ` Kula 
Naghabushanam v. Kula Seshachalam', Savlappa v. Dev- 
chand #, and Second Appeal 837 of 1916 have held that an 
oral award is as binding upon the parties asa written award. 
The further question is whether the award of an arbitrator ig 
only a contract between the parties who submitted their dis- 
putes to his decision, or whether it has the attributes of a. judg- 
ment as well, There are no doubt dicta in certain cages that an 
award of the arbitrators must be regarded as in the nature of a 
contract. These are cases in which it was held that the award 
can be varied like a consent judgment, in certain particulars. 
I do not think that these authorities lay down that an award has 
no greater effect than a coutract of the parties, It is true that 
under the English law, as pointed by Russell on Awards at page 
811, “An award of the arbitrators must be followed up by 
execution of the necessary dvcuments to give’ efficacy to it.” As 
Mr. Krishnaswanai Iyer pointed out, an examination of the cages 
cited as authorities for this proposition do not fully bear out this 
statement of the law. For example the case of Johnson v. 
Wilson 8, was one in which a further act would have 
been required to give validity to the decision even if it had 
been regarded as one passed by a Court of law. But there are 
some cases Wh'uh bear out the view enunciated. I do not think 
that these decisions should be followed in India, In this country, 
decisions by Panchayats have been accepted as binding long be- 
fore the regular Courts were established by the British Govern- 
ment and there is nothing in the second schedule to the Code of 
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Civil. Procedure to sugg2st that the decisions of the arbitrators 
are not valid until they are followed by-the execution of documents. 
Of course in cases relating to specific performance or where one 
of the parties sues ancther for she enforcement of a particular 


_ act the decree of the Court would still leave the parties under an 


obligation to perform ths directions given in the judgment of the ` 


‘Court. But where a complete adjudication of the rights of the 


parties is given by the Judgment,-the parties are concluded by it - 
and it is not incumbent upon eisher of them to take further steps 
unless they be the modes prescribed by processual law to give 
effect tothe decree of tha court. This is undoubtedly the posi- 
tion so far as the judgments ot the ordinary tribunals of the 
country are concerned. is the position of the arbitrators different ? 
In my opinion the fact that the parties have chosen to invoke the - 
aid of a private tribunal to settle their differences should not 
make any difference as regards the efficacy of the decision come 
to by such a tribunal. So long as the resort to such a tribunal is 
authorised by the law of the country, I can find no justification 
for not giving the same finality to the pronouncement of such a 
tribunal as is accorded to that of the ordinary tribunals. The fact 
that in submitting reference to arbitration no court-fee is paid 
does not in the least affect the question. There are authorities 
which support the conclusion at which I have arrived, In Muham- ` 
mad Newazkhan v. Alam Khan 1 the question related to the 
applicability of the principle of res-judicata to awards of arbitrators, 
Their Lordships of the Judicial Committee point out that the fact 
that no application was made to-make the award a decree of court 


did not render the award any the less valid. The logical result of 


this conclusion is to regard the award as binding in its nature as 
& judgment of court. In Sornacalliammal Vv. Muthayya Sastri- 
gal 2 the learned judges point out that the award is vot simply a 
contract between the parties but had the effect of conferring title 
upon them. In Jadunath Choudry v. Katleschandra Bhatta- 
charya è it was held that the award can be pleaded in bar to a 
suit relating to the subject-matter covered, by the award, Sheo 
Narain v, Beni Madho * is also to the same effect. See also 
Krishna Panda v. Balarama Panda 8 and Subbaraya Chetti v, 











1. (1891) I. L. R. 18 Gal. 414. 2. (1900) I. L. R, 28 M. 598: 
g. (1909) I. L. R. 87 C. 68. 4, (1901) I. L. R, 28 A, 385, 
ö. (1896) I, L. B. 19 M. 290. 


/ 


- PART Vt. | THE MADRAS LAW JOURNAL- RËPORTS, 187 


Sadasiva Chetti 1. In Bhau Rao v, Radhabai?, the learned Amir Bi Bi 
v 


Judges relying upon the dictum of the Judicial Committee in 
Muhammad Newazkhan v. Alam Khan 8 came to the conclusion 
that no further instrument need be executed to give validity to the 
award of the arbitrators. Iam prepared to ~follow this decision. 
As regards Talwar Singh v. Bahori Singh 4 the learned Judges 
themselves point out that something had to be done in pursuance 
of the decision of the arbitrators. It is upon that ground-they 
distinguish Sornavalliammal v, Muthayya Sastrigatl 5, I am there- 
fore of opinion that by virtue of the award of the arbitrators the 
right to recover upon the mortgage bond accrued to the plaintiff. 


As I stated at the outset, there is also another aspect from 
which the award can be viewed. It has been held that oral 
partitions can be enforced notwithstanding the fact that there’ is 
no writing or registration to evidence such a partition. See 
Thiruvengadacharvar V. Ranganath Iyengar 6, Alamelu Ammal 
v. Balu Ammal 7, Latchmiammal v. Gangammal 8, and Gyan- 
nessa v. Mabarakannessa 9. It was also held that an oral 
dedication of property to an idol is valid. See Pallayya v. kama- 
vadhanulu®. The principle of these decisions is that the Trans- 
- fer of Property Act is not exhaustive of all modes of transfer and 
_ if there is a transfer of property which does-not come within the 
special modes discussed in the Transfer of Property Act, the 
conditions a8 to writing and registration prescribed by the Act- 
have no application. The mode of transfer by an award is not 
dealt with by the Transfer of Property Act. Consequently 
the decision of the arbitrators by which they are said to have 
given the mortgage bond to the present plaintiff is enforceable 
between the parties if there is an oral award, : ‘In this 
view also plaintiff would have acquired a title to sue upon the 
hypothecation bond. 

For both these reasons I am of opinion that the judgment 
of the District Judge must be reversed and the appeal should be 
sent back to him for disposal on the merits. Costs to abide’ the 
result. 
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Napier, J: This Second Appeal arises out of the refusal 
of the District Judge of Salem to recognise an award as passing 
title to the appellant in the suit and thus enabling her to sue a 
third party on the strength of it: The case before the court was 
that there was an oral submission so arbitration by certain members 
of & family of their claim to varicus properties and that an oral 
award was given by the arbitrators by which, among other arrange- 
ments, the property in question in che suit was given to the appellant 
although she was not a party to the submission and that the value 
of the property is below Rs, 100, On these facts it is contended 
before us that the award operated to vest title in her and the con- 
tention was sought to be supported on two grounds, first, that the 
award operated as a judgment, secondly, that the property being 
under Rs. 100 in value, the arbitrator nominated by the parties 
had authority to transfer it orally and this award had had that 
effect. 


It is undoubtedly settled law shat an oral award is as binding 
between the parties as a written award, though the further ques- 
tion might arise whether even ifa written award could operate as a 
judgment, an oral award would have the same effect. The conten- 
tion that an award operates as a judgment and the further conten- | 
tiou that gua judgment it can pass title, is one that would have 
such far-reaching results that I think it necessary to examine it 
carefully. . 


The first difficulty to be met.is as to the effect of a judgment 
alone as passing title. The primary effect of a judgment is to 
give a rightto have the adjudication of the court embodied 
in a decree under 5. 33 of the Civil Procedure Code. ‘Judgment’ 
is defined in the Civil Procedure Cade as “ the statement given by 
the Judge of the grounds of a decree or order” and I know of 
no process by which a judgment can be rendered effective without 
a decree or order having - been passed. I must assume therefore 
that when the word ‘judgment’ is used it is intended to convey 
the idea of a decree or order made by a person constituted by agree- 
ment of the parties as a Court ad hoc. Assuming that this is so I 
am unable to see how the matter is carried any further. Decrees 
and orders of a court have to be executed by the court and elaborate 
provisions are contained in the Civil Procedure Code regulating the 
procedure. It has not been contended before us that the provisions 
of Part If of the Code or Order 21 are applicable to awards by an 


- 
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arbitrator, and it would be a strange result that whereas execution 
of a decree entitling a person to recover property has to be by 

‘delivery of the property specifically decreed under S. 51, the award 
of an arbitrator should be-a judgment and a decree capable 
of passing property without delivery. 


Another difficulty in the way of this contention is that no 
period of limitation would affect the efficacy of this judgment or 
decree, The only provisions in the Limitation Act which touch. 
awards are Articles 45, 46, and 158. The first has a reference to 
a suit to contest an award, the second to a suit to recover any 
property comprised therein and the third to an application to set 


aside an award under the second schedule of the Civil Procedure . 


Code. None of these articles has any application. 


The next difficulty is that the Code expressly provides a method 


by which an award made on a reference to arbitration without the- 


intervention of a court may become a judgment within the meaning 
of the Code. That is clause 21 of the second schedule which 
provides for the court pronouncing judgment anda decree following. 
On sucha decree execution would follow and limitation would apply. 
This is, of course, the only method by which execution can be 
procured on an award, and that being so, I cannot see how an 
award on which a Court has not pronounced judgment and issued 
a decree can be a judgment capable of passing rights, In Krishna 


Panda v. Balarama Panda, 1 the learned Judges used the phrase . 


“an award duly passed in accordance with a submission of the 
parties is equivalent to a final judgment,” but that language is 
only used as introductory to the proposition that “ to give effect 
to it the subsequent consent or approval of neither party is 
required.” Ido not think that this dictum helps the appellant 
on this point. Iam unable to find any other case in this court 
`- where language of this sori has been used. The case in Jadunath 
Chowdry v. Katlaschandra Bhattacharjee 2 was also relied upon. 
In that case an award on-a private reference was held to be suff- 
cient answer, to a suit to recover property. Their Lordships 
however did not put it on the’ ground that the award operated as 
„a judgment, but on the ground that the value of the. property 
being under Rs. 100, the provision of the Registration Act of 1908 
did not prevent title passing. The case reported in Sheo Narain 


4. (1896) I. L. R. 19 M 290, -- 2, (1909) I L. RB. 87. Cal.. 63. 
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v. Bent Madho 1 has also no bearing on this point and nothing 
was said in it to suggest that the award was a judgment. 


“Reference was made to the English Law on the subject and 
I agree that if authority could be found in England for the pro- 
position that an award ona voluntary reference operated as a 
judgment, the argument of the learned vakil for the appellant 
would receive great support, for it must be borne in mind that. 
under the English procedure a judgment is not merely the 
statement given by the judge but is the formal. adjudication — 
on which execution issues. The authority is however all the 
opposite way. It would be sufficient to refer to S. 12 of the 
Arbitration Act which deals with .reference by consent out of 
court, and provides that an award on such submission may by 
leave of the Court or a Judge be enforced in the same minner 
as a judgment or order to the same effect, a provision ana- 
logous to that contained in clause 16 of the second schedule 
to the Civil Procedure Code, It is common knowledge that 
the -Courts of Law in England have in times past strenuously 


' opposed the idea that the parties could by any agreement between 
themselves oust the jurisdiction of the Court. .The only method 


by which the arbitration proceedings could be made in any way 
efficacious for process by the Court was by making the submission 
a rule of Court. When that had been done the Court would, in 


 & proper case and on application made, enforce an award by 


attachment as proceedings in contempt. No formal execution for 
the recovery of the money or land would however issue even where 
a submission had been made a rule of Court, and of course far less 
so where there had been no rule, After the passing of the 
Judgments Act of 1838 the practice began in cases where sub- 
mission had been made 4 rule, of applying after the passing of the 
award to the Court for a rule calling upon the party to show 
cause why he should not pay the amount of the award, 
(Vide Russell on Arbitration, page 352) and on this rule execution 
would issue. An old case, Owen v. Hurd 2 ig instructive on the 
difference between awards made without a rule of court and those 
with. In that case there had been a submission between A and 
B which had been. made a rule of Court The arbitrator had not 
however proceeded and C who was the person really interested 
agreed with B for a second arbitration and they appointed an 


1. (1901) I. L. R. 28 A 285. 9, (1788) 2 T. R. 648==100 Eng. Rep. 346. 
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arbitrator. This submission was however not madea rule of court. 
On the arbitrator making the award, attachment was moved - 
against one of the parties for not obeying the award. But the court 
pointed out that the submission on which the award had been 
made had not been made a rule of court and stated that the award 
was a mere nullity. This proposition may be too broad but it is 
sufficient to dispose of any suggestion that such an award could 
operate as a judgment, while a modern case is indicative of the 
same idea even after the passing of-the Arbitration Act. The case 
is In re œ Bankruptey notice 1. The party toan arbitra- 
tion procured an order under S. 12 of the Arbitration Act 
that award be enforced in the same manner as a judgment, and 
then applied to the Registrar in Bankruptcy to issue.a bankruptcy 
notice, he having served on the debtor a notice requiring him to 


pay the judgmerit-debt in accordance with the terms of the judg-. 


ment as required by 8.4 cl. (g.) of the Bankruptcy Act, 1883, 
The Court of Appeal upheld the Registrar’s refusal to do so and- 
Vaughan Williams, L. J. states the law as follows : “All that is 
done by S. 12 of the Arbitration Act is to give the successful party 
under the award the right to enforce it as if it were a judgment 
and I have grave doubts whether there was ‘any jurisdiction to 
enter Judgment in this case,” while Fletcher Moulton, L. J. Says as 
follows :—“The arbitration was one outside the Court altogether. 
The powers of the Court in such a case are defined by S.° 12. of 
the Act which provides that an award on a submission may by leave 
- of the Court be eriforced in the same manner. But it gives no power 
to turn such an award into a judgment,” This expression of opi- 
nion as to the present state of the law even after the passing of 
the Arbitration Act is conclusive ay to the view which the English 
Courts take as to the character of an award made on a voluntary 
submission, For the above reasons Iam satisfied that even if an 
award is equivalent to a judgment for some purposes in the senge 
that it may have the same effect asa judgment has in barring suits, 
it is not a judgment in any real meaning of the word, far less is 
it a decree, | | l ; 

The next-question is whether the award could pass title with- 
out any -further-action by the parties on any other footing. In my 
opinion the appellant is entitled to succeed on this point, both on 
principle and on authority, The parties by their submission agreed 


1. (1907) 1 K.B. 479. a 
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to be bound by the decision of the arbitrator and constituted him ’ 
their agent for the purpose of doing such things as are specifically 
or by implication embodied in the terms of the sibmission. This 
doctrine is laid down by Lord Ellenborough in Hunter v 
Rice 1, In that case an arbitrator as on a voluntary sub- 
mission had awarded that the tenant should deliver to the 
landlord certain hay stacked on the premises. The land- 
lord assuming that title has passed to him brought a -suit ` 
against the tenant for conversion. The court held that on the - 
terms of the award no title passed and his remedy was on the 
award. Lord Ellenborough in delivering judgment said as 
follows :—“There`is a difference between property awarded to be 
transferred by the owner and the property which is actually 
transferred by the contract of the owner through, the medium of 
his agent.” We have here, apart from the distinction, the founda- 
tion of an arbitrator's powers, namely, contract and agency. 
There are limitations to the exercise of these powers due to the. 
formal requirements of the law, such as, in England, requirements - 
of a conveyance by deed for land and, in India, the provisions of 
the Transfer of Property Act andthe Registration Act but, 
outside these limitations it must be held that an arbitrator legally 


authorised can ry out the directions, of the parties as their 


agent. 


Apart from principle, there is abundant authority, -.vide 
Subbaraya Chetiiar v. Sadasiva Chettiar 2 and Sornavalli- - 
ammal v: Muthayya Sastrigal 3. . In this latter case- the court 
pointed out the same distinction as was the basis of the j udgment 
in Hunter v. Rice 1. The language is “The award does not provide’ 
for-the execution of any instruments between the partiés or the 


. performance of any conditions precedent. to the plaintiff’s enjoy- 


ment of the land. In other words the plaintiffs acquired under 
the award a complete title to the land on the date of the award - 
and were entitled to take possession thereof from that date,” and — 
the same view was takenin Sheo- Narain v. Bent Madho 4. 
For the above reason I think the appeal must succeed; It is. to 
be noted that it was only ascertained in.this Court that the pro- 


_.. perty was under the value of Rs, 100; for the District Judge 





- 4. 15 East's Term Reports, 102. - - 2. (1897) I. L: 'R:20 M, 490, ` 
8, (1900) I. L. R. 28 M. 593. 4, I. L. RB. 28 All. 986. 


| 


~ 


- 


1 


-~ -— 
- 


+ 


PART VI. | THE MADRAS LAW, JOURNAL REPORTS. 193 


- 


bases his refusal to accept the award as conferring title on the 
absence of a fully registered instrument, which have only refer- 
ence to the requirements of S. 54 of the Transfer of Property Act, 
I agree with the order proposed by my learned brother. 


A, V. V. ; á 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT .—Sra Jonn Wanuts, Chief Justice, MR. J USTICE 
BAKEWELL AND MR. JUSTICE KUMARASWAMI ĐASTRI 


Mannath Veettil Itti Panku Menon Appellant®* (end Defend- 
v. ant) 
Thazheth Meladem Dharman Achan Respondents (Plaintiff and 
Avergal, and Keizhekkemeladathil 1st Defendant.) 
Dharman Achan. 


Coniract——Siranger—Right of `suit — English Law—Applicability—Malabar 
Law—Kanom—Grant of Melcharth to third pariy—Prvision for payment of barred 
arrears of rent to Jenmi after redemption—Assignment of melcharth io kanomdar 
—Validity—Jonmi’s suit to enforce provisions of, as against Kanomdar requiring 
assignee to pay arrears to jenmi— Maintainability—Limitation Act, drt.—62 ; Sec. 
18.— Applicability, i - 


Plaintiff, who had granted a kanom to the 2nd defendant in 1898, executed in 
1904 a meloharth in favour of the 1st defendant by which the latter became 
entitled to redeem the 2nd defendant on the expiry of his kanom and to hold the 
lands himself on afresh kanom for 12 years commencing from ihe date of hië 
recovering possession of the properties. The kanom. debt payable to the 2nd 
defendant on redemption was subject to reduction by the amount of the arrears 
of rent due from the 2nd defendant to plaintiff under-the kanom even though a 
suit forthe arrears had become barred and the 1st defendant was required on 
redemption to deduct this amount from the kanom debt and pay it over to plantiff. 
By the melcharth the 1st defendant was also required to pay rent from the date of 
the expiry of the term of the kanom in favour of the 2nd defendant even if 
there was delay in getting possession. The lst defendant did nothing till 1909 
when he assigned his rights under the melcharth to the 2nd, stipulating ut the 
same time. that the latter should pay plaintiff the arrears of rent due under the 
kanom which he had bound himself to collect and pay The melcharth was 
recopnised by plaintiff by a notice in 1912 demanding payment of the arrears 
from the 2nd defendant. In a suit instituted in 1913 by plaintiff ugainst defendants 
for payment of arrears of rent from 1896-1905 and 1910-13, 


Held per.Chief Justice and Kumaraswamt Basiri, J. (Bakewell, J. dissenting) by 
virtue of the assignment of the melcbarth, tue amount of the arrears of rent was 
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money had and received by the:2nd defendant for plaintifi's ase and plaintiff was 
entitled to sue him for its recovery ; and no portion of the plaintifi’s claim was 
barred. 


~N 


Per Chief Justice and Bakewell, J (Kuwmaraswami Sasi, J. dissenting) 
The rule of English law that a contract cannot be enforced by @ person who is not 
& party to it is applicable to India. 


Jamna Das v. Ram Autar Pande 1, followed.- 


Per The Chief Justice :— Even if the melcharth contained an implied 
covenant against assignment, plaintifi could not by reason of his recognition of 
the assignment to the 2nd defendant question its validity. 


By reason of the assignment and defendant became bound to redeem the 
old kanom and to hold the demised lands for a further term for the old kanom 
debt Jess the amount of arréars which were due at the date of redemption, and, 
plaintiff when he came to know of the assignment, became entitled to insist on 
his so redeeming the old kanom and to treat the arrears as money in the 2nd 
defendant’s hands had and received to plaintifi’s use and to recover it under Art. 
62 of the Limitation Act and he must be taken to have exercised that right when 
he sent the notice of demand in 1912. 


Even if the redemption should be treated as having taken place on the date 
of the assignment of the meloharth, under Art. 62 read with 8. 18 of the Limita- 
tion Act, time would not run against plaintiff solong as he was kept in the 
dark as to the manner in which his rights had been affected by the assignment of 
the melcharth. 


Per Kumaraswami Sastri, J:—Inasmuch ‘as Plaintiff recognised both the 
melcharth and the assignment as valid and subsisting transactions at the date of 
the suit, the melcharth was noi at the date of the assignment invalid and in- 
operative by reason of the failure of the 1st defendant to redeem the kanom, and 
the rights of the parties must be dealt with on the footing that the 2nd defendant 
remains liable for all legal consequences ‘that would flow from his being both 
the. kanomdar and the assignee of the melcharth. 


I$ is not open to the 2nd defendant to claim the advantages which he got by 
reason of the assignment of the melcharth without performing the obligations 
imposed by it and plaintiff was entitled to sue on the contract between the defen. 
dants. 


~~ Whether the claim of plaintiff is bagad on his right to sue on the arrange- 


ments evidenced by the melcharth and its assignment or on the ground that the 
kanom must be deemed to have been redeemed when the assignment of the 
melcharth was assented to by plaintiff, his claim is not barred inasmuch as in 
the former case he would have 6 years within which to file the suit and in the 
latter 3 years from the date of his assent. 


Per Bakewell, J:—The demise under the melcharth was not-intended to take 
effect until the 1st defendant recovered possession of the mortgaged properties 
from the 2nd and the assignment of the benefit of the melcharth was in breach 
of its terms and passed nothing to the 2nd defendant and as against him plaintiff 
had therefore no remedy under the melcharth. 


~ Even if the melcharth is held to come into operation immediately upon the 
determination of the term granied by the kanom to the 2nd defendant, ihe Ist 





1, (1911) I. L. R. 84 A. 63. (P-G,) 
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defendant’s obligation-to pay a sum of money determined by the arrears of rent 
due under the kanom formed part of the consideration for the grant of the 
melcharth- and was not rent due under it and the agreement to pay it does not 
run with the land so as to be binding upon the WEBIEN OD: the 2nd defendant. 


Plaintiff's remedy for rent for the earlier period i is barred, but in a suit 
for redemption he would be entitled to have it oredited to him in taking an 
account as between the’ mortgagee in possession and the mortgagor; the arrears 
of rent are not a charge oncthe mortgage moneys and cannot be said to be money 
had and received by the 2nd dcfendant for the use of aaa within the meaning 
of Art. 62 of the Limitation Act. 


Appeal under Clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Phillips, dated the 22nd 
December 1916 in Second Appeal No. 586 of 1915 preferred 
against the decree of the Court of the Temporary Subordinate 
Judge of Palghat at Calicut in. Appeal Suit No. 851 of 1914 pre- 
ferred against the decree of the Court of the District Munsif of 
Palghat in Original Suit No, 347 of 1913. 


K. P, M. Menon and K. Kuttikrishna Menon for Appellant. 


C. Madhavan Nair, K. P. Ramakrishna Aiyar and 
P. Appu Nair for Respondent. 


The Court delivered the following 


Judgments :—The Chief Justice :—This appeal raises a ques- 
tion of some difficulty. In 1904 the plaintiff, jenmi, who was 
entitled to redeem in 1905 a kanom granted by him to the 2nd 
defendant in 1893, executed a melcharth in favour of the lat 
defendant by which the latter became entitled to redeem the 2nd 


defendant on the expiry of his kanom and to hold the lands him-’ 


self on afresh kanom, The kanom debt payable to the 2nd 
defendant on redemption was subject to reduction by the amount 
of the arrears of rent due from the 2nd defendant to the plaintiff 
under the kanom even though a suit for the arrears had become 
barred, andthe 1st defendant was required on redemption to 
deduct this amount from the kanom debt and pay it over to the 
plaintiff, or in other words to collect the arrears due to the 
plaintiff. He did nothing till 1909 when he assigned his rights 
under the melcharth to the kanomdar, the 2nd defendant, 
stipulating at the same time that the 2nd defendant should pay 
the plaintiff the arrears of rent due under the kanom which he 
had bound himself to collect and pay on redeeming the 2nd 
defendant, 
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One of the questions argued before ug is whether the plaintiff 
is entitled to sue on this contract made between fhe Ist defendant 
and 2nd defendant. As regards this I agree with Abdur Rahim, . 
J. that he cannot, and that the question is concluded by the 
recent decision of the Privy Council in Jamna Das v. Ram Autar 


Pande 1 where Lord Macnaghten delivering their ‘Lordships’ 


judgment held that a purchaser’s contract with his vendor to pay 
off a mortgage on the property sold could not be enforced - by the 
mortgagee. “The mortgagee has no right to avail himself of 


` that, He was no party to the sale. The purchaser entered into 


no contract with him and the purchaser is not personally 
bound to pay off the morigage debt.” This- in my 
opinion, recognises the general applicability in India of 
the common law rule that the parties toa contract are the proper 
parties to sue on it, which was also the rule in equity except in so 
far as equity made an exception as explained in Gandy v. Gandy 2, 
in cases where the contract was made for the benefit of -a third 
party and in such circumstances as to give rise toa trust in his 
favour which is not the case here.. In the earlier case of Kwaja 
Muhammad Khan vy. Husaini Begam 8, their Lordships held 
that this common law rule was not applicable to the facts and 
circumstances of that case in which the agreement executéd by the 
defendant had specifically charged immoveable property for the 


- allowance which he had bound himself to pay to the plaintiff then 


a minor in contemplation of her marriage. Their Lordships 
observed that, although no party to the document, she was clearly ~ 
entitled in equity to proceed to enforce her claim, and observed 
that in India, wheré marriages are contracted for minors by parents 
and guardians, it might occasion serious injustice if the common 
law doctrine was applied to agreements or arrangements entered 
into in connection with such contracts. It is clear however from 
the later case that their Lordships did not intend to lay down 
that the common law rule had no appli cation to India. In Tweddle 
y. Atkinson £, to which their Lordships referred, reliance had been 
placed on certain old cases in which persons not parties to the 
contract had been allowed to maintain an action in assumpsit 
apparently, as observed by Crompton, J. on the ground that the 
action of assumpsit was in its origin an action of trespass on the 
1. (1911) I. L. R. 34 A..68, (P. O.) 2. (1885) L. R. 80 Ch. D. 57-69. 
3. (1910) IL. R. 32 All. 410. (P. O.) 4, (1861) 1 Band 8. 893, 
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case. In Gandy v. Gandy 1, Bowen, L. J., considered that it would 
be mere pedantry now to go through the history odf that idea ; 
and this is probably why their Lordships in the case We are 
considering disposed of the case of Tweddle v. Atkinson,* with the 
remark that it was an action of assumpsit ; but, ag I have already 
said, they did not mean by this that the common law rule on the 
basis of which that action was dismissed was generally inappli- 
cable in India. ) o 

This however does not appear to me to dispose of the present 
case. The assignment by the 1st defendant of his right under the 
melcharth to the 2nd defendant has been recognised by the plain- 
tiff who by the notice Exhibit.B, dated 8th January 1912 deman- 
ded payment of the arrears from the 2nd defendant by reason of 
the assignment and has also framed the present suit upon it ; 
and, even if it could be said that the melcharth contained an 
implied covenant against assignment to the 2nd defendant, I do 
not ‘think the validity of the assignment can now be questioned. 
I think however that by reason of this assignment the 2nd defen- 
dant became bound to redeem the old kanom and to hold the 
demised lands for a further term for the old kanom debt less the 
amount of arrears which were due at the date of redemption, 


and that the plaintiff jenmi when he came to know of the © 


assignment, which was apparently shortly before he served the 
notice Exhibit B on the 2nd defendant, became entitled to 
insist on his so redeeming the old kanom and to treat the 
-arrears as money in the 2nd defendant's hands had and received 
to the plaintiff’s use and to recover it under Article 62 and I think 
he must be taken to have exercised this right when he demanded 
payment of the arrears from the 2nd defendant by Exhibit B on 
the basis of the assignment. Ido not think we are bound to 

treat the redemption as having ‘taken place on the date of the 
"assignment by the 1st defendant to the 2nd defendant seeing that 
the arrears were not paid over to the plaintiff as they should have 
been. Even -if we were, I should be prepared to hold that-under 
Article 62 read with S. 18 of the Limitation Act time would 
not run against the plaintiff so long as he was kept in the dark 
as to the manner in which his rihgts had been affected by the 
assignment of the Ist defendant’s melcharth rights to the ond 
’ defendant. - i 


1. (1885) L. R. 80 Oh. D. 57. . 2. (1861) 1 B. & S. 598, 
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In this view of the case I do not.think it necessary to decide - _ 
the question which has been raised ‘whether under the Malabar 
Law the jenmi has a charge on the amount of the kanom debt for 
arrears of revenue or merely a right to take credit for the amount 
of such arrears \when the account is baleen as between the mort- 
gagor and the EnEaeeS: 


A charge may be realised at any time under S. 100 of 
the Transfer of Property Act, and one test would appear to 
be” whether under the Malabar custom barred arrears can 
be recovered-at any time by enforcing the charge, If not I should 


» ag at present advised be disposed to hold that there cannot strictly 


speaking be said to be a charge. In the result, the Letters Patent 
Appeal will be dismissed with costs. 


Bakewell, J :—The plaint recites a kanom deed, dated the eth 


. July 1893 granted by the plaintiff to the 2nd defendant, and a. 
melcharth, dated the 28th January 1904 to the lst defendant, and 


alleges that under the provisions of the melcharth the 1st defendant 
was bound to redeem the 2nd defendant on the expiration of the 
term of the kanom in 1905 and to pay to the plaintiff the arrears of 
rent due by the 2nd defendant for the years 1896 to 1905. The 
plaint also recites an assignment of the melcharth, dated the 6th 


‘July 1909 by the Ist defendant to the 2nd defendant - and an 


agreement therein contained that the latter would pay the arrears - 
of rent to the plaintiff. 


The cause of action is stated to have arisen on the date of 
the melcharth and the plaint prays for payment of the arrears of 
rent from 1896 to 1905 and from 1910 to 1913 and for sale of the 
defendants’ kanom right. 

The suit is therefore to enforce payment of moneys due to the 


plaintiff under the provisions of the melcharth. The plaintiff’s 
remedy for rent for the earlier period is barred, but in a suit for 


redemption he would be entitled to have it credited to him in 


taking an account as between the mortgagee in possession and the 
mortgagor. In such a suit the, mortgagor i is entitled to be credited 
with any moneys received or due by the mortgagee, including rent, 

as on the dates on which they were received or fell due; and I do 
not think that it is correct to say that these moneys are a charge 
on the mortgage moneys, or that the learned Judges in the case of 
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Kanna Pichatods. v; -Kombi Achen 1, intended to: hold that 
any. kind of charge is created by non-payment of rent. I do 
not think that the sum due for rent can be said to be money had 
and received by the mortgagee for the use of the mortgagor ; he 
was bound to pay this sum but he never in fact received it on 


account of the mortgagor. -At the date of the melcharth the 


plaintiff was therefore entitled to have an account taken of the 
amount due to the 2nd defendant undet his kanom, in which the 
arrears of rent would be credited’ to the plaintiff, and to - redeem 
this defendant by payment of the balance, but there was no 
specific sum due and payable by the defendant to the plaintiff. 


It appears from the recitals of the melcharth that the plaintiff 


had disputes with the 2nd. defendant and was anxious to redeem 
him and compel him to give up possession of the land, and also 


to obtain payment of arrears of rent, and the bargain between i 


the plaintiff and the 1st defendant as evidenced by this document 
was that on the expiry of the term granted by the kanom the 1st 


` defendant should redeem the 2nd defendant by payment of the 


é 


balance. due to the latter and.take possession of the land, and 
that the 1st defendant should then pay to the plaintiff the arrears 


of rent which would have been credited to him in the account. 


The document contains a demise of the land to the Ist | 


defendant “ for a period of 12 years commencing from the date of 


recovering possession of the said properties ”, but provides’ that 


the Ist defendant shall .pay rent from 1905, when the kanom 
term expired, ‘even in case there is delay in getting possession of 


_ the properties’. The last provision appears to have been inserted 


for the purpose-of ensuring prompt performance of the Ist 
defendant’s obligation to redeem the mortgagee. 

In my opinion the demise under this document was not in- 
tended to take effect until this obligation had been fulfilled, and 


i 


that since this has not been done the term of 12 years'contem- l 


plated by the melcharth has not yet come into existence, and the 
assignment of the benefit of the document was .in breach of its 
terms and passed nothing to the 2nd defendant. 


The relations between the plaintiff and- the 2nd defendant 


: therefore fall to be determined, in acordance with the provisions of 


the kanom, and the plaintiff i is not entitled to any remedy un der 
the melcharth as.against the 2nd defendant. 
. 1 (1885) I. L.R. 8 Mad. 881. 
25 : | 
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Assuming that on the true constr uction of the melcharth a 
leasehold interest was created in favour.of the 1st defendant imme- 
diately upon the determination of the term granted by the kanom 
to the 2nd defendant, and that the assignment of the melcharth 
to the 2nd defendant, imposed upon him an obligation to take 
an account of the amount due under his kanom and to redeem 
himself; the result would be that he would hold the term granted 
by the melcharth as security for the balance found to be due to 


him. The obligation to pay-a certain item taken into the account in | 


ascertaining the balance would arise not from the redemption 


but from the personal liability undertaken by the 1st defendant — 


under his melcharth. : 

The 1st defendani’s obligation to pay a sum of money deter- 
mined by the arrears of rent due under the previous demise in 
fact formed part of the consideration for the grantof the new 
lease; this sum was not rent due under the latter, and the 
agreement to pay-it cannot be said to run with the land so as to 
be binding upon an assignee, 


The sum agreed to be paid might possibly be a charge upon . 
- the interest (if any) of the Ist defendant in the land, as unpaid 


purchase money, but this point has not been taken either in the 
plaint or the arguments. 
I respectfully agree with the learned Chief Justice-that a 


contract cannot be enforced by a person not party to if, and I ` 


think thatthe provisions of the melcharth that the 1st defend- 
ant shall redeem the kanomdar and pay a certain sum to the 


plaintiff are personal covenants and cannot be enforced against 


the 2nd defendant. The same reasoning applies to the provisions 
of the assignment to the 2nd defendant. 


The plaintiff appears to have acquiesced in the assignment of. 
_ - the melcharth to the 2nd defendant butit has not been shown that 


the latter has by conduct or otherwise agreed to be bound by its 
terms ; on the contrary the assignment appears to have been 
abei by him with the view of preventing the provisions of the 
melcharth from coming into forse and thus postponing the 
redemption of his mortgage. 


The Lower Appellate Court refused relief against the Ist 
defendant; and there is no appeal from that order by the 
plaintiff, 


= 
= 
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For these reasons I think that this appeal should be allowed ` 


the decrees of the lower courts set aside and the plaintiff's suit 
in respect of rent for the period from 1895 to 1905 dismissed. 
Kumaraswamt Sastri, J.:—The suit out of which this appeal 
arises was filed by the plaintiff (the jenmi) to recover arrears of 
rent. The 2nd defendant obtained a kanom from the jenmi under 
Exhibit III on the 6th July 1898 whereby he was entitled to be 
in possession of the properties demised for 12 years (t. e., till 6th 


July 1905). On the 28th January 1904 the jenmi granted a 
melcharth to the 1st defendant by Exhibit I, the material portion > 


of which runs as follows:—‘“‘On the expiry of the term of the de- 
mise you shall either directly or by suit pay to Gopala Menon and 
another (the kanomdars under Wxihibit III) the balance kanom 
after setting off the arrears of purapad and interest against the 
kanom and obtain possession of the properties. And you shall 
hold the properties.on paying properly the purapad due from 1081 
(1905—1906). You should then pay to the Edom the value of the 
purapad which you get set off against the kanom and obtain 
receipt therefor., „It is stipulated that you should pay the 
whole of the capa earn 1081 (1905—1906) even in case there 
is delay in getting possession of the properties,” 

The Ist defendant did not redeem the kanom of the 2nd 
defendant when it became redeemable on the 6th July 1905 but 


‘assigned his rights under the melcharth deed Exhibit Ito the - 


kanomdar by the deed of assignment Exhibit II, dated the 6th July 
1909. The material portion of the document runsas follows :— 
I have this day received in cash from you Rs. 600 made up of 


the renewal fee of Rs. 400 due to me in accordance with’the said . 
melcharth and interest thereon and Rs. 56 being the value of 


paddy consisting of the michavaram paid by me to the jenmi 
from 1081 (1905—1906) to 1084 (1908—1909)with interest 
thereon and “I have hereby assigned. to you all the rights 
belonging to me under the said melcharth............You should 
directly pay to the jenmi the arrears of michavaram etc., payable 
to the jenmi from, 1071 (1895—1896) to 1080 (1904—1905) 
inclusive. If you do not doso, you shall be liable for the 
damages arising therefrom.” 

Although the jenmi might have repudiated the actin 
owing to the melcharthdar'’s failure to redeem the prior kanom as 
expressly stipulated in the melcharth, he did not choose to do so; 
but on the contrary sent the notice Exhibit B to the assignee of 
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the melcharth demanding arrears of rent “as he held in himself 
the entire rights of the prior tenant and the melcharthdar,”. In 
his plaint the jenmi recognises both the melcharth and the 
assignment as valid and subsisting transactions at the date of suit 
and he obtained a decree against the 2nd defendant. The melcharth 
provides for rent being paid to-the jenmi even if the melcharthdar 
delayed in redeeming the kanom and there is nothing so far as I 
can see to prevent (in the absence of any objection. raised ‘by 
the jenmi) the kanomdar and melcharthdar from agreeing between 
themselves that the kanomdar is toremain in possession so longas 
the rights of the jenmi to the renz reserved by the melcharth and _ 
his right to recover arrears of rent on the kanom are not affected. ° 
I donot think that the melcharth was at -the date of the 


` assignment invalid and inoperative by reason of the failure of the 


grantee to redeem the kanom. 

The rights of the parties must be dealt with on the footing 
that the 2nd defendant remains liable for all the legal conse- 
quences that would flow from his being both the kanomdar and 


the assignee of the melcharth. 


Iam of opinion that the effect of the assignment of the mel- 
charthdar’s rights to the kanomdar was to extinguish the kanom 
at least from the date the jenmi assented to the assignment, The 
kanomdar then became entitled to use the melcharth as a shield 


_ against any attempts which the jenmi might make to recover 


possession of the land. If the melcharthdar instead of assigning 
the melcharth had acted according to its terms and redeemed the 
kanom the jenmi would under the terms of Exhibit I have been 


_ entitled to recover the sum which would be in the melcharthdar’s 


hands as arrears of rent which had been set off against the kanom 
amount. There can be little doubt that the effect of the assign- 
ment of the melkanom to the kanomdar was to allow the kanomdar 
to remain in possession for the period provided in the`melkanom 
and the. question is whether the kanomdar can be heard to 
say that he is under no obligation to pay the jenmi arrears 


‘of rent on the kanom which the kanomdar bound himself 


to pay the jenmi under Exhibit It. I do not think it is open 
to the kanomdar to claim the advantages which he got by 
reason of the assignment of the melcharth without performing 
the obligations imposed by the melcharth. In Kulandavely 
Padayachi v. Kamatcht Aiyar, 1 it was held that a person who 
1. (1912) M. W.N. 409 Bin 


A. 
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(hongi not a party to a contract, takes benefits under it, is bound 
to pay money due under the contract. The case was one where by 
a partition deed between two brothers, lands were given to a 
female member for her maintenance on condition ‘that she paid a 
certain sum of money to each of the brothers. She took possession 
and was sued by one of the brothers for the amount payable. The 
lower Court dismissed the suit on the ground that she was no 
party to the contract but in revision Sundara Aiyar, J. held that 
though not a party to the contract she took a benefit under it and 
was subject to the burden imposed on her by the document. [ 
- might in this connection refer to Irving v. Tudball 1. It was a 


case where a common vendor of various plots of land agreed topay ` 


the purchaser of one plot, one half of the cost of erecting a party 
wall which was partly built on-a portion of an adjacent plot and 
then sold the adjacent plot to another person with covenant that the 
second purchaser should pay to the first purchaser the sums 
which the vendor had agreed to pay in respect of the building of 
the party wall, In a suit by the first purchaser against the second, 
objection was taken that there was no privity of contract but a 
decree was passed on the ground that “sufficient had taken place 
to constitute privity of contract where the second purchaser in 
fact -used the wall that had already been built upon by his 
neighbour and that consequently at that stage there was sufficient 
for the Court to hold that an action at common law as upon an 
implied contract would arise from such-a use of the wall.” 
Channell, J. observed that “very little will create that privity of 
contract where it is so convenient for all parties that the matter 
should be carried out between two parties really interested in it,” 

It has been contended. on the authority of Tweddle v. 
Atkinson 2, that no stranger to the consideration can enforce 
a of a contract though made for his benefit, That the 


rule laid down in Tweddle v, Atkinson 2, has exceptions and is 


not of universal application in India is dleii from the following 
observations by their Lordships of the Privy Council in Khwaja 
Muhammad Khan v. Husaini Begam 3. “ First, it. is contended, 
on the authority of Tweddle v. Atkinson ?, that as the plaintiff 
was no party to the agreement she cannot take advantage of its 
, provisions. ‘With reference to this it is enough to say 
that the case relied upon was an action of assumpsit and 


1, (1902) 2 Q. B. 129. - 2. (1861) 1 B. and B. 893. 
8. (1910) I. L. R, 32 All. 410=20 M. L, J. 614 (P. O.) 
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that the rule of common Jaw on the basis of ‘which it was 


. dismissed is not, in their Lordships’ opan applicable to the facts 


and circumstances of the present cise.” Their Lordships were of 
opinion that the fact that the payment was charged on the 
immoveable property and that the plaintiff was beneficially 
entitled to it gave her the right to sue on contract to which she 
was not a party. 

In, Suppu Ammal v. Subramanyan 1, it was held on the 
authority of Rukmaba: v, Govind 2,and Husaini Begam v. Khwaja 
Muhammad Khan 8, which was confirmed by the Privy Council 
in Khwaja Mannan Khan v. Husaini Begam + that a 
person who is no pariy toa document but in. whose favour a. 
charge is created by it was entitled to file a suit to enforce its 
terms either: as- actual beneficiary or charge-holder. If the 
decision in Tweddle v. Atkinson 5, is to be followed, as a rule of 


_ general application it is difficult to see how the fact that a charge 


has been created makes any difference so far as the person not a 
party to the contract is concerned. In <Arumuga Goundan v. 
Chinnammal, 6 it was held that a ° person could sue on an 
agreement to which she was no party, whereby two persons 
agreed to give hera certain quantity of paddy for her maintenance, 
Sundara Aiyar, J. referring to Khwaja Muhammad Khan v. 
Husaini Begam + observed that ‘ the rule that a person not a party 
to the contracicannot sue to enforce any rights created by it is 
ene which would require considerable médification in this 
country.” He thought that if the rule was subject to exceptions - 
one very proper exception was where co-parceners agreed to 

provide for maintenance of female members of the family. In- 
Kulandavelu Padayachi v. Kamakshi Aiyer 7, the same learned 

Judge held that a person who is not a party toa contract but 


who takes a benefit under it was subject to the burden imposed, 


Though Dutton v. Poole 8, affirmed on error in the Exchequer 
Chamber T..Raym, 302, was dissented from in Tweddle.v. Atkin- 
son 5 it was followed in Chinnaya Rau v. Ramayya ® and as 
pointed out by Pollock in his commentaries to the Contract Act, 
Dutton v. Poole 8 is having regard to ‘ consideration’ in S. 2 cl. (d) 
1, (1909) I. L. R. 88 Mad 238. 2. (1904) 6 Bom L. R. 421. 

3. (1908) 1.L R 29 All, 151. 4, (1910) I. DO. R. 82 All. 140=20 M, L, J. 614. 
5. (1861) 1 B. & 8. 398. 6. (1911) 21 M. L, J. 918. 


7. (1912) M. W. N. 409. 8. (1688) 2 Lev. 210, 1 Ventr. 513. 
9, (1881) I. L, R..4 Mad. 137. 
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‘of the Contract Act good law ‘i in a India, where consideration; need 
not move from the promisee.: .- 


-All that was decided in Jamnadas v..Ram Autar Pande 1 
was that a purchaser of property subject to a mortgage was not 
personally liable topay thesum due onthe mortgage to the 
mortgagee so as to entitle him to a personal decree should the 
sale proceeds of the mortgaged property be insufficient. It was 
not alleged that the mortgagee was in any way prejudiced by the 
transfer or that any exceptional circumstances existed. 


If as pointed out by their Lordships of the Privy Council 
in Kwaja Muhammad Khan v. Husaini Begam 4 and by Sundara 
Aiyar, J. in Arumuga Goundan v. Chinnamal 8 the rule in 
| Tweddle v. Atkinson 4 is not -of universal application and is 
subject to exceptions in India, I think the jenmi, situated as the 
plaintiff in the present case is, is entitled to sue onthe contract 
between the kanomdar and melkanomdav. 


Even assuming that the jenmi cannot enforce the contract 
evidenced by Exhibit I agairist the kanomdar I ‘think that an 
action for money had and received would lie. This aspect of the 
case-has been fully dealt with by the Chief Justice in his judg- 
ment which I have had the advantage of perusing and I entirely 
agree with his observations-on the point. . 


Whether the claim of the j jenmi is based on his right to sue 
on the arrangements evidenced by Exhibits I and’ IL or onthe 
ground that the kanom must be deemed to have been redeemed 
when the assignment of the melcharth tothe kanomdar was 
_ assented to by the jenmi it is not barred. In the former case he 
would have 6 years within which to file the suit as Exhibits I and 
II are registered documents and in the latter he would have three 
years from the date of his assent. It is unnecessary to deal with 
the contention of the respondents that the jenmi has a charge on 
the kanom amount in a of rent due to him from the 
kanomdax. 

I am of opinion that the decision of Phillips, J. is right and 
would dismiss the Letters Patent Appeal with costs, 


“A, S, V, i 


1. (1911) I. L.R. 34 All. 63. 2. (1910) I. L: R. 82 All. 410 (P. O.) 
8. (1911) 21 M. L. J. 918, , 4, (1861)1 B. and 8. 393. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ÅBDUR RAHIM AND MR. J USTIOE 
NAPIER, 


Chidambaram Pillai and others n. . Petitioners (Accused Nos. 
Vv. 1 to 5.) . ? 
Muhammad Khan Sahib ... Respondent (Complaint) 


Indian Penal Code S. 480—Mischief by wrongfully diverting water from irri- 
gation channel— Diverted water not allowed to run to waste, but used for agricul- 
tural purposes—Water stored for being used by other persons, diversion of —Offénce- 


The acoused entered on the lands of the complainant and cui three bunds 
which had been erected in a channel that ran through the complainant’s land with 
the result that the water in tha channel ran down snother channel off the com- 
plainant’s land and was utilised by the accused forsale to ryots holding lands 
lower down, Thé accused was convicted of an offence under 8. 480, Indian Penal 
Code and the conviction was upheld on appeal. It was contended for the accused 
in revision, that no offence had been committed by him, first because the water 
diverted by the accused had been used for agricultural purposes and not allowed to 
run to waste and secondly because the complainant himself had intended not to use 
the water for his own fields but marely to sell the use of if to other persons 


though the latter might use it for agricultural purposes. Held, overruling both 


the contentions, that the conviction was legal. 

There is no warrant for assuming that S. 430 of the Penal Code was intend- 
ed only to penalise the waste of water and not the deprivation of a person having 
the right to use it. i 

Aiyarnagowd v. Emperor 1, distinguished. 


Ramakrishna Chetty v. Palaniandi Kudumbar ?, Chengama Naidu v. Em- 


peror 5, Emperor v. Sheikh Ariff 4, Referred to. . 
Petition under Ss. 435 and 439 of the Code of Oriminal Pro- 


_ cedure, 1898, praying the High Court to revise the judgment of 


the Court of the Sub-Divisional Magistrate of Palghat Division in 
Criminal Apppeal No. 51 of 1917 preferred against the judgment 
of the Court of the Stationary Second Class Peete of eee 
Taluq in C. C. No. 15 of 1917. 


Dr. S. Swaminathan and K. 8. Vydyanatha Aiyar, for the 
Petitioners. 
P. S. Narayanaswami Aiyar, for the Respondent. 


O. Narasimhachari for the Public Prosecutor, on behalf of 
the Crown, 





* Cri. R. C. No. 548 of 1917 24th January 1918, 
(Orl. R. P. No. 429 of 1917), : 
1. (1882) 1 Weir 507 2. (1876) I. L. R, 1 M, 262. 
(1911) M. W. N. 349. -4. (1908) I. L. R. 85 C. 487 
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`The Court made.the following 

_ Order:—Napier, J.—The accused were convicted by the 
- Stationary Magistrate of Palghat under S. 480, Indian Penal Code 
and this conviction has been upheld on appeal. The facts found 
are that they entered on the lands of the complainant, cut 3 bunds 
which had been erected in a channel that runs through the com- 
plainant’s land with the result that the water in that channel ran 
- down another channel off the complainant's land and was utilised 
by the’ Ist appellant fur sale to ryots holding lands lower down, 
Dr. Swaminathan applies to us to set aside the conviction and 
sentence on various grounds, the two chief grounds being that 
where water is in fact utilised for agricultural purposes and not 
allowed to run to waste, no offence under S, 430, I.P.C. is com- 
mitted, the other, that even if it would have been an offence, if the 
complainant had intended to utilise the water for his own fields, 
it is not an offence if the intention was to sell the use of it to the 


other persons. The first ground is one of importance, for it 


amounts to this, that the section is only intended to penalise waste 
of water and not the deprivation of a person having the right to 
use it, The language of the section is as follows :— 


“Whoever commits mischief by doing any act which causes, 
or which he knows to be likely to cause a diminution of the supply 
of water for agricultural puxposes, or for food or drink for human 


beings or for animals which are property or for cleanliness or for | 


33 
' 


carrying on any manufacture......... 


The section begins by ‘saying ‘whoever commits mischief,” 
_and itis therefore necessary to ascertain from S, 425 what 
- ‘mischief is, S. 425, I. P. ©. is as follows ;— “ Whoever, 
. with intent to cause, or knowing that he is likely to cause, 
wrongful logs or damage to the public or to any person causes 
‘the destruction of any property, or any. such change In any 
property or in the situation thereof as destroys or diminishes its 
value or utility, or affects it injuriously” commits ‘“‘mischief”’, 


£ 


_ Chidam- 
_baram = Pillai 
. v 


Muhammad 
: Khan Sahib ' 


Napier, J, 


Now there cannot be any doubt that the removal of a ‘bund ~ 


is such a change in the-situation of property as destroys its 

utility ina case where that bund has been erected for the purpose 

of holding up water, and that.a person who so removes a bund 

must know that he is likely to cause wrongful loss to. any person 

who is entitled to the use of-that water. It has been found by a 
26 


2 ee Pillai 
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z Sey 
Chidam- Civil Court that the complainant j in this ‘case aia: ‘entitled to the use 
of the wholeof the water in the channel, in- question, ani that .. - 
Muhammad finding has been accepted by both the Magistrates. Prima facie 
— therefore on the facts, an offence of mischief is made out: but 
Napier, J. it ig argued that there being no waste there is no mischief under 
© B. 430. I see no reason why the ‘legislature should be; fe 
supposed to have wished to import this limitation. Further the > — 
language of the section is against it. The water referred: to is not | : 
only for irrigation but is for other useful purposes and I think that ` 
these clearly have reference to the actual utilisation of the particular - 
“water by particular persons and animals who are deprived of it by 
the mischief complained/of. Such supply for drinking and cleanli- 
ness is a common system in the Presidency. Again with regard to 
‘any manufacture’ it is impossible to argue that it means that a- 
court should have to find that no part of the water'was used for 
any manufactory anywhere. Obviously: it must mean. the 
particular manufactory which was deprived of the water, 


r 


? 


Turning to decisions, Dr. Swaminathan was able to adduce 
one case which he claimed to be in support of his contention 
Sa l Cri. R. C. No. 134 of 1881 reported in1 Weir 507.. The passage- 

aa g in the judgment relied on -is to this effect: ‘The act of the 
E accused in diverting water to their own fields did not diminish or ` 
a tend to diminish the usefulness of the water. It merely diverted 
it tothe use of the defendant’ s fields instead of to that of the com- 
plainant. ’ Taken apart from the facts of the case, this language 
~ seems to lend some support to the learned ` counsel's contention. 
But the facts in-that case where the channel was.a Government 
channel and was not shown to be appropriated to the use of the ` 
complainant to the exclusion of the defendants through whose 
: fields it passed. There was no evidence that any loss had beensus- - 
tained by the complainant and as the sole right of the complainant 
was to have his accustomed supply from Government, it'followed ` 
that the act of the accused in taking water, whether they had a 
right to do so against Government or not, did not cause wrongful 
loss to the complainant, and as it.was utilised by the accused, 
did not cause wrongful lass to the public. This case therefore is 
no-authority for the proposition contended for. 
The leading case in our Court on S. 430 is Ramakrishna 
Chetty v. Palaniyandi Kudumbar 1. That was a decision of the 


1, (1876) I.L, Bi1 M, 262, 
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Full Court, which id a as follows :—‘It is not part of the 
- definition of the offence that the act of the accused should be in 
common language a mere wanton act of waste. Under 5, 
430, LP.C, the physical requisites of the act are the doing of the 
act which causes or is likely to cause a diminution of supply. He 


also fulfils the mental requisites when he does this with intent. 


to cause wrongful loss, and the intention is properly. held to be 
such when he takes it without any sort of right’, This case 
clearly establishes two propositions that the taking of water, which 
can only mean taking without any sort of right, is within the section 
and that such taking evidences the intention to cause wrongful 
‘loss. This decision was applied in a case Chengama Naidu v. 
Emperor 1, where the Court held that the petitioners in taking 
water in violation of the order as to turns issued by the Tahsildar 
so as to cause a diminution of supply to other ryots, were guilty 
of an offence under S. 430, I. P. C. The same view was 
taken by the High Court of Calcutta in Emperor v. Sherk Arif. 2. 
The accused in that case cut the embankment of a water channel 
in order to irrigate ther own fields and thereby deprived the 
complainant who owned a factory of the use. of the water. One of 
the learned Judges held that an offence under S. 430, I P. O. 
had clearly been committed; the other learned Judge had some 
doubts whether, in view of the claim of right, the matter should 


have been disposed of in the Criminal Court. He did not however ° 


dissent from the conviction under S. 430, I. P. C. Neither of the 
learned Judges had any doubt that, in the absence of a bona fide 
claim of right, the facts would consvitute an offence under S. 430, 
I.P.C. The learned Counsel’s contention therefore fails on this point. 


The next point urged is that the water was not being supplied 
for agricultural purposes. I asked the learned Counsel if he would 
contend that water taken dowa a channel and stored in a tank was 
not supplied for agricultural purposes and he was not prepared to go 
to this length. The evidence of the complainant shows that he put 
up the bunds to store water for irrigating his own lands and for 
selling it to other land owners. This point therefore fails on the 
facts. But, even if the water had been stored for sale to other 
land owners, I fail tosee how it was not being supplied for 
agricultural purposes if those landowners used it for such 
purposes. 





1, (1911) 2 M. W.N. 349, 2. (1908) I. L. R. 35 Q. 487, 
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Chidam- The petition fails on the point of law,’ but I “think that the < Da : 


baram Pillai: sentences are too severe. The fines will be reduced to one óf ` 


v. 
Muhammad Rs. 50 on lst accused, Rs. 100 on second accused and Rs. 5 each 


Khan Sahib. 
- on accused 3, 4, ahd 5 who are coolies, 


ay 


Abdur Rahim, J =i agree, l V" os : 


iù AV. V? 


` 


THE HIGH COURT OF JUDICATURE AT MADRAS. 
Oos Original Civil J arnalgan Jis. 


PEESENT :—MR. Justocs ‘BAKEWELL. 


=< L. Abdul Sukur Saheb ` ` . ses Dlt ff *. 
a : ` v, 3 re . : 
The Secretary of State for India in Council ... Defendant. 
Abdul Sukur Indian Income Tax Act. (IT of 1886}, S. 81 (8)—Indian Tacoma. tax limni 
Saep ment, Act (V of 1916), S. 4—Effect of, on agreemept for composition of incomé- 
” The Bone tan. 
. „ Üary of -State The effect of the new Sub- Sec. 8 of B, 31 of the honin Act is to put an end 
for India. to any subsisting agreement for composition of tha income-tax on the first of 
may April 1916 when the enhanced rates of assessment came into force and to any 


` future agreement, when any further change of the rate of tax is made. The opera- 
tion of Sub-Sec. 3,1 is, however limited to sums which have not become ‘payablé and 
the agreement still subsists as to sums which have become payable but have not 
. - . been actually paid at the date of the shange of rate. 


> Civil Suit No. 325 af 1917. in the Ordinary original Civil 
J urisdiction of the High Court. | 


The plaintiff was a merchant, carrying on business in 

- Madras and the -defendant was the Secretary of State for' India 
“3 in Council represented -by- the Collector of Madras and -Commis- 
sioner of Income-tax. On 10-10-1914 an agreement for compo- 

> -  gition of the Incomė-tax payable by the plaintiff was entered into 
l between the plaintiff and the defendant for a- period of 5 years 


. commencing from the Ist of April 1914, the tax for each year: 


. being fixed at Rs. 989-9-4. The plaintiff paid the tax at the rate 


agreed upon during the years 1914-1915 and 1915-1916. Owing - 


to the increase in the rates of assessment by virtue of the new 
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Sub-8. 3 a S. 31 of the Income-tax Act added by 8. 4 of the 
Income Tax (Amendment) Act, 1916, the aforesaid sum of 
Rs. 989-9-4 was increased to Rs. 2,375 for the year 1916-1917 


which was accordingly paid by the plaintiff, On 22-5-1917 the - 


defendant wrote a letter to the plaintiff purporting to put an end 
to the agreement for composition, relying on the Sub-Sec. 3 to 
S. 81 of the Income-tax Act and called afresh return from the 
plaintiff with a view to re-assess the income. The plaintiff 
thereupon instituted a suit against the defendant praying, inter- 
alia (1) for a declaration that the agreement for composition of 
income-tax dated 10-10-1914 come to between the parties was 
binding on the defendant for the remaining period therein 
mentioned : and (2) for an injunction restraining the defendant 
from calling for a fresh return and imposing a fresh assessment 


on the plaintiff. The defendant contended, inter alia, “ that by 


virtue of the new sub-Sec. 3 of 8. 31 of the Income-tax Act added 
by S. 4 of the Income-tax (Amendment) Act, the agreement 
dated 10-10-1914 and referred to in the plaint was -determined 
_ as on and after the first April 1916 new and enhanced rates of 
assessment came into force; a i % 
that the effect of Sub-S. 8 was not to modify the tax, but to put 
an end entirely to the agreement referred to in the plaint as and 
after the Ist April 1916, when new rates of assessment came 
into force,” ; 

On this plea of the defendant the 5th issue in the case was 
framed and tried as a preliminary issue. 
~. L., A. Govindaraghava Iyer and P. Thirumalachari for 
plaintiff. : 3 
The Hon. The Advocate General instructed by The Govern- 
ment Solicitor for the defendant. 

The Court delivered the following 

Judgment :—The.question in this case is what is the true 
construction of Sub-S. 3 of S, 31 of the Income-tax Act 
of 1886 which was added to that section by Act V of 1916. The 
plaintiff entered into an agreement for a composition of the tax 
payable by him prior to the amendment of the section and 
maintains that the agreement is still subsisting, at least to some 
extent, and that he is not liable to a re-assessment of his income, 

It has been argued that the amount of tax entered in the 
agreement was determined with regard to the vicissitudes of 
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plaintiff's trade, which might yield less profits in one year than 
in another and that hardship is caused by -exacting the tax for 
only a portion of the term fixed by the agreement, which itself 
provides for a change of rate of tax, and that it must have: been 


intended by the legislature only to alter the rate of tax-and not to . 


disturb the basis of the agreement, or in other- words, not to 
require a re-assessment of income. As pointed out by the learned 
Advocate-General the change made by the Act of 1916 is not only 
of the rate of tax but the new schedules prescribe new scales of 


‘taxation, so that the effect of the construction contended for would 


be to render the new scales inapplicable. The sub-section pro- 
vides that “any agreement....,.shall be determined .......by any 
change.........in the rates at which the tax is assessable” and the 
ordinary legal meaning of the word “determined” is, “ put an end 
to.” If the argument of the learned vakil for the plaintiff were 


_ adopted the word ‘‘determined” must be read as “modified” varied, 


or “limited”, and I do not think that any reason has been shown 
for adopting such a construction, 


The object ofthe agreement of compromise is to avoid re- - 
assessment in each year of the term mentioned in it and the tax is 


_ thus fixed for future years as well as the year in which the agree- 


ment is made and the agreement ascertains the tax payable in 
each year and fixes the daie of payment, The tax therefore 
“becomes due” under the agreement on a certain date. 


The Act of 1916 came.into force on the Istof April 1916 


and the effect of the sub-section is that a subsisting agreement is 


put an end to on that date, and any future agreement is put an end 
to when any further change of the date of tax is made; but the words 
“as regards any tax not already due thereunder” i. e. under the 
agreement, limit the operation of the section to sums which have 
not become actually payable, so that the agreement still subsists 
as to sums which have become payable, but have not been actually 
paid at the date of the change of rate. 


By this construction all the words of the section are given 
full effect, and the fact that hardship may be caused to the plaintiff 
is no reason for adopting a forced construction. I answer the 5th 
issue in the affirmative. On this ruling it ig unnecessary to 
consider the other issues in the case. The -suit must be - 
dismissed with costs. i gS 


~ 


to 
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By agreement of the parties suits Nos, 326, 334 and 838 of 
1917 are decided in accordance with this oe and ney are 
also dismissed with costs. 


A. V. V. 


x 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND Mr. JUSTICE 
OLDFIELD., 
Chelimi Chetti and others Ji 
v. 
Subbanna. TA 


Appellants * (Respondents) 


Respondent (Petitioner.) 


Hindu Law—Partition—Filing of plaint for partition by next friend on behalf 
of minor co-parcener—Whether effects severance in status—Death of minor after 
filing of plaint but before written statement is filed—Effect of —Whether cause of 
action survives to mother as the legal representative of the minor. j 


Where a suit was instituted on behalf of a minor co-parcener for partition of 
the joint family property, and the minor died after the filing of the plaint but be- 
fore the filing of the written statement, and the mother of the minor plaintif ap- 
plied for permission to be brought on the record as his legal representative and to 
continue the suit. 


Held, that the filing of the plaint’ did not effect a severance of the joint 
status of the family and the mother was not entitled to continue the suit. 


The option vested in each individual member of a Hindu family to effeot 
a severance of status cannot be exercised by another acting as next friend on his 
behalf. 


Second appeal against the decree dated the 31st March 19 16 
of the District Court of North Arcot in Mis. App. No. 18 of 1915 
preferred against the order of the Court of the Subordinate Judge 
of North Arcot in Civil Miscellaneous Petition No. 67 of oe in 
O. S. No. 57 of 1914. ; 


A. Krishnaswami Aiyar for Appellants. 
T, Narasimha Aiyangar for Respondents. 


The Court delivered the following 


J udérient: —This matter arises in connection witha suit in- 
stituted on behalf of a minor member of a Hindu family for 


ST 
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partition. The minor plaintiff died after the institution of suit but 
before the written statement was filed. The respondent before us. 
who is the mother of the plaintiff applied to the first court to be 
brought on record and for permission to continue the suit as legal 
representative of the deceased plaintiff. That court held that no 
cause of action survived and refused the application of the respon- 
dent. On appeal however the District Judge set aside the order of 
the first court holding that the respondent was entitled to continue 


the suit as legal representative of the plaintiff, The contention 


before us on behalf of the defendants in the suit is that when the . 
minor died whatever rights he had in the family property survived 

to the other members of the family as there was no partition. A 
rather interesting question was discussed before us as to whether 
an appeal lay to the District Judge from the order of the Court of 
the first instance but the learned Vakil for the respondent did 
not mean to persist in the objection as to whether the proper 
remedy of the defendants in this court.:was by way of second 

appeal or by way of moving us in revision, We need not therefore 

decide any such question. . . - 


= Onthe merits the question that requires our decision is 
whether by the filing of the plaint severance was effected of the 
joint status of-the family. This is an important point, but there ig 
no authority expressly dealing with it. It is now settled law 
especially after the recent Privy Council decision in Girja Baiv, 
Sadasiva Dhondiraj 1 and the full Bench decision of this Court 
in Sundararajan v. Arunachallam Chetty 2, that it is open to a 
member of a joint Hindu family to effect a division of his status by 
a clear and unequivocal expression of his -intention without the 
necessity of any concurrence on the part of the other co-parcener. 
The last case laid down that the filing of the plaint in a suit for par- 
tition is such an unambiguous and unequivocal manifestation of in-` 
tention within the meaning of the ruling of the Privy Council. It is 
curious as has been pointed,to'us by the learned vakil for the respon- 
dent that in the Full Bénch case the plaintiff who instituted the suit 
was a minor. Apparently however no question such ag has been 
raised before us was raised before the Full Bench for decision. There . 
can be no doubt that what the Privy Council decided and what — 
the courts have followed is that it depends upon the discretion of a 
member of a joint Hindu family whether he isto continue the 


1. (1916) I. L. R. 43 O. 1081. Q. (1915) I. L. R. 89 M. 169. 
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joint ‘status or whether there should be a separation. That prima 


facie implies that the member who exercises such discretion must 
be of an age capable of exercising. discretion in law. That will not 
be the case with a minor atleast if he is ofan age when 
discretion cannot’ be imputed to him. In the case ofa 
suit instituted on behalf of'a minor member of a Hindu 
family for partition, it has. been laid down that it depends 
upon the discretion of the court whether ‘to make a decree 
for partition or not, thatis say, the court has to consider in 
-guch cases whether a decree for partition, would be for the benefit 
- of the minor. If itis satisfied that itis not for the benefit of 
the minor to zive a decree for partition, the court will dismiss the 


suit, “This is laid down by the Privy Council in Bachoo v. Man- ~ 


kore Bai 1 approving the decision of the Bombay High Court on 
this.point. This has also been the law in this Presidency as stated 


in Kamakshi Ammal v. Chidambaram Reddi ?, and that position - 


has not been contested before us. If it is left to the discretion of 
the Court to say.in a suit instituted on behalf of a minor whether 
there should bea division of the family or not, if seems to-us 
prima facie to follow that the matter does not depend on the choice 
or option of any person who chooses to act on behalf of the minor 
member of a Hindu family. Any person is at liberty to institute 
a suit on behalf of a minor as the next friend, and it is forcibly 
urged upon us by Mr. A. Krishnaswami Aiyar that it would lead 
. to a great hardship and inconvenience if it were left to the discre- 
tion of any person who chooses to file a suit on behalf of a minor 
to decide -whether the family of which the minor is a member 
shall continue joint or become separate, The institution of a suit 
so far as is expresses the intention of a member of the family to 
divide, depends on principle on the same basis as any other ex- 
pression of intention of-a competent member of the family. If 
we are to hold that ‘the filing of a plaint on behalf of a minor 
ipso facto constitutes a severance of the family status, then 
logically one would be driven to hold also that a notice given by 
such a person on behalf of the minor to the other members of the 
family of the intention to divide would also effect a severance of 
the joint status. This seems to us to be a position which we 
would not like to uphold without authority and no authority has 
" been cited to us in support of it. It was strongly argued by the 
1. (1907) I. L. R. 81 B 873. . 2, (1866) 3 M.H. G. R. 94. 
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and circumstances which if proved would be good justification for 
the court decreeing partition, therefore at this stage we must 
proceed on the basis that there was a good cause of action and 
there was thus a severance of ` status effected by the institution of 
the suit. This clearly does not amount to anything more than 
this, that it is open to a person who chooses to act on behalf of a 
minor member of a Hindu family to exercise the.discretion on 
his behalf to effect a severance.. What causes the severance of a 
joint Hindu family is not the existence of certain facts which 
would justify any member to ask for partition, but it is the 
exercise of the option which law lodges in a member of the 
joint family to say whether he ‘shall continue to remain 
joint or whether he shall ask for a division. In thecase ` 
of an adult, he has not got to give any reasons why he 
asks for partition, but he has simply to say that he wants 
partition, and the court is bound to give him a decision. In the 
case of a minor the law gives the court the power to say whether 
there should be a division or not and we think that it will lead to 
considerable complications and difficulties if we are to say that 
other persons also have got the discretion to create a division in 
the family, purporting to act on behalf of a minor. It is urged 
that there might be cases in which it would be desirable, that 
partition should be effected in the best interests of the minor and 
ag soon as possible. In such cases those who are interested on 
behalf of the minor are entitled to institute a” suit, but having 
regard to the decision in Bachoo v. Mankore Bat 1 and Kamakshi 
Amma v. Chidanibara Reddi2 it must be. left to the court . 
to decide whether there should be a partition or not, 


We treat this Civil Revision Petition as a second appeal and 
set aside the order of the District Judge with costs here and in the 
court below. ‘The respondent’s petition will stand dismissed. 
The decree will not be drawn up until the learned Pleader for the 
appellant pays court-fee within a week. 


N. V. 





zy. (1907) I L. R. 81 B, 378 ?. (1866) 8&:M. H. O. R. 94, 
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IN THE HIGH COURT OF JUDICATÚRE AT MADRAS. 
PRESENT :—MR. JUSTION ABDUR RAHIM AND MR. JUSTICE 


NAPIER. . ; 
Kumaraswami Chetty . aa. Petitioner* TTE 
v. 

Kuppusami Chetti and others ... Respondents (Accused.) 


Criminal Procedure Code, S. 348—Compounding offences—Composition out of 
Court—Complainant restling from agreement before hearing, ef fect a Compositor 
before complaint is laid or proceedings taken in court, if valid. 

The composition referred to in $$. 845 of the Criminal Prosedura Codais not 
limited-to acts done in Court nor to cases in which the parties continue to be of the 
same mind until the case comes on for hearing before the Court. Once there has 
been & composition of an offence compoundable under the Criminal Procedure 
Code, the matter is at an end and the person injured cannot afterwards effectively 
rasile from the agreement. If he chooses to do so, it is for the Court to enquire 
into the allegation of the acoused that the offence was compounded outof Coury 
and if it finds that it was so compounded, to acquit the acoused under S. 345. 

Kanni Rowther v. Inayathalla Sahib 1, followed. 

A lawful composition of a; compoundable offence can be made even before a: 


complaint is laid or proceedings ara taken, in court, by or at the instance of the . 


injured person. As regards offences which can be compounded only with the 


permission of the Court, che operation of the composition is suspended until the 


court sanctions it. 
Keir v. Leeman 2, The pie v. Burgess 3, Referred to. 


Petition uuder 8. 435 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying the High Court to revise the order of the 
court of the Sub-Divisional 1st class Magistrate of. Usilampatti 
in Crl. Appeal’ No. 66 of 1917 preferred against the judgment of 
the court of the Stationary second’ class Magistrate of Periyar 
. kulam in C. C. No. 306 of 1917. : 

E. L, Thornton, for the Petitioner. 


K. N. Aiya, K. Sankarasubba Atyar and A. Nara: aN s OE 
Aiyar for the Accused, 
The Public Prosecutor for the: Crown, 


The Court made the following 

Order :—Abdur Rahim, J—This is an application to 
revise an order of acquittal passed by the Sub-Divisional Magis- 
trate in appeal in a case in which the accused were convicted by 
a Second Class Magistrate of offences under sections 147, 355 
and 323 -of the Indian Penal Code. The Appellate Magistrate 
found that the charge of rioting could not be sustained upon the 


*Orl. R. O. No. 618 of 1917. i 22nd January 1913. 
(Orl. R. P. No. 482 of 1917). — : 
1. (1915) I. L. R 89 M. 946, g. (1844) 6 Q. B. 303, 


8. (1885) 16 Q. B. D._141. 
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evidence and thereupon acquitted the-accused of that offence. That 
acquittal, must in “my opinion, stand as no sufficient reason has 
been made out for interference with that part of the order of the 
appellate Magistrate. He has acquitted the accused of charges under 
Ss. 323 and 355 on the ground that there had been a valid composi- 
tion of those offences within the meaning of S. 345 Criminal 
Procedure Code before the complainant - laid the: charge in court. 
There are two questions of law which arise in connection with this. 
matter. First of all, a doubt has been expressed by Oldfield, J., 

who admitted this application, with regard to a decision of mine in 
Kanni Rowther v, Inayathalla Sahib, 1 in which it was laid down 
that it wag not necessary for 5,345, Criminal Procedure Code to 
operate, that the complainant, after composition has been ¢ rrived at, 

should still be of the same mind and join the accused in asking 
the court. that the case should be dismissed as there has been a 
valid composition. Once there has been a composition of-an 
offence compoundable under the Criminal Procedure Code, the 
matter is at an end ad the person injured cannot afterwards 


= effectively resile from the agreement, If he chooses to doso, it is 
‘for the court to enquire into the allegation of the accused that the 
' offence was compounded out of Courtand if it finds that it was so 


compounded, to acquit the accused under the provisions of 8, 
345. In holding this view, I followed a ruling of the Calcutta High 
Court in Murray v. The Queen Empress *, There is also another 
ruling of the same court, Kusum Bewa v. Bechu Bewa which 
proceeds upon the same principle. Both the learned Public Prose- 
cutor and the learned counsel who appeared for the petitioner 
urged no arguments against the decision in Kannt Rowther v. 


. Inayathalla Sahib 1 and on giving the question my best consider- 


. _ abion again, Ido not find any a ai reasons for taking a 


different view, 
The next point of law that has been T relates to the 


question whether a composition which takes place before any . 


complaint has been laid in court by the person injured is covered 
by the provisions of 8. 345. In its first part the section says that 
the offences described in the table attached, may be compounded by 
the persons mentioned in the 3rd column of the table. Looking 


at the third column, we find that the persons who can compound ` 
these offences are generally speaking, the persons injured and not -+ - 


1 (1915) I D, R. 39 M. 946. 2, (1894) I. L. R. 21 C. 103. 
3. (1899) 8 0. W. N, 3232, 
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a person who has already laid a charge in court. When the 


person injured has entered into a composition that composition is 


complete ; and para. 6 of the section lays down what the effect of - 
such a composition isv It says that ‘‘ the - composition of these.’ 


offences under this section shall have the effect of an acquittal of 
= the accused.’ It is argued that the use of the words ‘‘offence”’ 
and “accused”, shows that the composition which is contemplated 
is onearrived at after a complaint has been laid and there 
is an accused person before the court. I cannot accept 
this argument as at all sound. An offence is complete 
when the acts constituting it, have been committed apart 
from whether any complaint or charge has been laid before the 
court or not. The allusion to “the accused” in para. 6 of 5B. 
345 only describes his character at the time of the’ trial when 
the question of the effect of the composition is under considera- 
tion. Asregards certain classes of offences which may be compound- 
ed, the legislature’ provides that they may be compounded only 
with the’ permission of the court. In those cases, the operation 
of the composition is necessarily suspended until the court sanc- 
tions it. But in the other cases, no such permission is needed and 
no reason is apparent to me or has been suggested why the legis- 
lature having permitted certain classes of offences to be. compound- 
ed by the parties themselves without any reference to Court should 
insist that that composition should be arrived at after the person 
alleged to have committed the offence has been brought before the 
“Court. In the absence of clear language showing that that was the 
intention of the legislature, I should not be prepared to impute to 
it any such intention. I think it is quite clear upon the interpreta- 
tion of S. 345 that the contention on behalf of the complainant 
on this point cannot be supported. It is unnecessary therefore to 
discuss the English Law on the subject to which some reference 
has been made at the bar. But-I may. point out that so far as I 
have been able to go into the matter, the case of Keir v. Leeman 1 
supports the view which I have indicated as the one adopted 
“in the Criminal Procedure Code rather than otherwise, This 
was a judgment of Lord Denman, C. J., and he, after reviewing 
the cases at some length, laid down the following proposition on 
the subject of composition .of offences:— “We shall probably 
be safe in laying it down that the law will permit a compromise 
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of all offences, though made the subject, of a criminal prosecution 
for- which offences the injured party might sue and’ recover 
damages in an action. It ig often the only manner in which 
he can obtain redress. But, if the offence ‘is of a public 
nature, no agreement can be valid that is founded on the 
consideration of stifling a prosecution for it.” The exact point 
we have to consider here was not before the learned Judges in that 
case, but the proposition seems to imply that a composition of an 
offence of a particular description would be, not the less valid 
because it took place before any complaint was Jeid’ in Court. 
Then the exception to S. 214 of the Penal Code exempts from 
the provisions of S. 213 and 214 cases of compounding 
offences which may be lawfully compounded. If tha contention 
submitted on behalf of the prosecution in this case were sound, 
the compounding of particular offences dealt with under Ss. 213 and 
214, I. P. C., would be no offence if the compounding took place 
before the charge was laid. It seems to me ‘that this would be 
an untenable proposition 


On the facts however of this case, I am not satisfied that 
the Sub-Divisional Magistrate quite clearly realised whether there 
was a completed agreement or composition within the meaning 
of S. 345, Criminal Procedure Code, It appears that there was 
an arbitration and the arbitrator decided after some parley, that 
accused No. 1 was to pay the complainant Rs. 300. It is argued on- 
behalf of the complainant that he did not accept this composition 


. and had not even agreed. to the arbitration. The Sub-Divisional 


Magistrate does not seem to have arrived at a clear conclusion 
on these points. A further question arises as to whether the 
Rs. 300 was to be actually paid before there was any completed 
composition within the meaning of 8. 845 ; or whether the 
complainant was satisfied with the promise of the accused to pay 
that amount. The amount was not actually paid before the 
complaint was lodged in Court, Unless it is found that the 


_ compounding was completed before the complaint was made, any 


incomplete agreement would not amount to an acquittal’ within 


- the meaning of the law. I may say, speaking for myself, that I 


should ordinarily be very reluctant to interfere in a case of this 
nature. But there is no finding of the appellate magistrate on the 
subject of the charges under Ss. 323 and 355 of the Penal 

ode, the acquittal of the accused on these charges being based 
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mérely on an alleged composition. The facts found are not enough to 
show that the Sub-Divisional Magistrate had in this connection 
quite clear before his mind’s eye the elements which would be 
necessary for a complete and valid composition, I would therefore 
set aside the order acquitting the accused of the charges under 
Ss. 323 and 355 of the Penal Code and remit the appeal to be 
reheard and disposed of by the Appellate Magistrate on these 
charges in the light of the above observations. 


. Napier, J:—I agree and wish to add only a few words, 
With regard to the decision in Kanni Rowther v. Inayathalla 
Sahih1 which has been referred to in - the admission order, 
I desire to say that. I am in entire accord with it. It lays 
down that the composition referred to in S. 845, Criminal 
Procedure Code is not.limited to acts done in Court- nor to cases 
in which the parties continue to be of the same mind until the 
cases come on for further hearing before the Court. That view 
seems to me to be entirely warranted by the language of the 
section. The sole question to be ascertained is whether there was 
a contract, and once that has been ascertained, there is nothing 
on principle which would allow a party to resile from his contract 
and Jay a charge which he had agreed for consideration not to lay. 
A further question has been argued whether such a composition 
can be made before any complaint has been made to a magistrate 
or any proceedings taken in Court. Considerable stress has been 
laid on the words “ offences’ and “ accused” in the section, and 
the learned Public Prosecutor has pointed out that it may be 
difficult to say whether a composition’ was lawful.or unlawful 
unless the facts had been considered by the Court. The difficulty 
will arise however in the actual offence of compounding. It is clear 
from the very earliest authorities that the offence of compounding 
a felony could be committed before an y charge has been laid. With 
reference fo compounding theft, the language of Lord Coke is 
quoted in The Queen v, Burgess which language i is reproduced in 
Archbold’s “Pleading and Evidence in Criminal: Cases ” in the 
section dealing with compounding offences. The offence known 
as theft-bote is committed “where the owner not only knows of 
the felony, but taketh of the thief his goods again, or amends for 
the same to favour or maintain him, eat 1s, not to prosecute him 
to the intent that he may escape.” It is reproduced in 


1 (1915) I. L. R. 39 M. 946... - 2. (1885) 16 Q, B. D. 141. 
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Kumera- § Blackstone’s Commentaries as follows: “The offence of thej‘t-bote `- 
. Chetti which is' where the party robbed not only Knows the felon but also 
apna takes his goods again or other amends upon agreement not to 

Chetti. | ~prosecute,”’ This is the language of the earliest authorities and 


Napier, 3,  there-cannot be the slightest doubt that the offence of illegal 
compounding is one that can be committed in relation to a 
matter which has not been brought before the Court, Now the 
connection between illegal compounding and legal compounding 
is very close because in the Penal Code,’ the exception to S. 214 
“says that the provisions of Ss, 213 and 214 do not extend io any’ 
case in which the offence may lawfully be compounded.” Of 
course, lawful compounding is that which is dealt with under 
S. 345, Criminal Procedure Code. So the principles which apply 
to the offences must necessarily apply to the exception. I 
am therefore satisfied that a composition made to prevent 
a casé going into a Court is justas much a composition under ~ 

= S. 345 as one made after the case has come into Court. As my 
learned brother has pointed out, it will have no effect as a plea 

- ` -in bar of conviction’in cases covered by clause (2) unless the court 
hag given its sanction. But where a composition has been made 
out of court and at a certainistage in the proceedings, the Court 
gives the sanction required by clause 2, that is a good composi- 
tion. 


On the facts of this. casé, it seems to me that the Sub-Divi- 
sional Magistrate has entirely misunderstood the alleged position, 
He seems to have thought that because P. W. 2 representing P. 
W. lagreed to abide by the decision of the arbitrators and there 
was a decision of a certain sort, that amounted necessarily to a 
contract not to prosecute. Speaking for myself, I think that the 
evidence is perfectly clear on that point : but I do not wish to 
decide this case on a question of evidence because we are sitting in 
revision of an order of acquittal What the Sub-Divisional 

: Magistrate should have done was to examine the evidence and see 
whether the Punchayatdars decided that the complainant was to 
accept the promise of the accused to pay or whether the decision 
of the Punchayatdars was that if the accused did pay, no 
complaint should be laid. I agree with my learned brother that 
this is a matter to which the Sub-Divisional Magistrate must 
direct his attention. I agree with the order proposed. 


A.V. V. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


PeREsENI :~Ma. Jusron SaDAsIva AIYAR AND MR, 
JUsTIOn PHILLIPS. 


Emani Lakshminarasu. Avadhanulu .. Appellants * (Plain- 
and others i - tiffs) 1 to8 and 


Defts. 2, 3,5, 6, é 7.) 
V. 


The Secretary of State for India boa” Respondents (1st Deft.) 
in Council. rs _ = 


Riparian land—What is—Riparian owner—Right to store water lifted from 
natural stream in wells temporarily before carrying it on to irrigated land—Hase- 
ment Act, K. 7, Cl. (b), tll. (J}—Effect—Water-cass—Levy of —Legality—Use by 
inamdar or Zemindar of water of natural-stream to irrigate riparian lands— 
Liability for water-cess--Ownership of bed of str eam— Ef ‘fect. 

Per Sadasiva Iyar, J.:—In India, riparian land must be confined to land which 
is on the bank of the stream and which extends from’ that bank to a reasonable 
depth inland. A depth of more than half a furlong Yoni, usually, ‘be unreason- 
able. - 

- Whether the bed of the da ahoi water is used by aninamdar ora 
Zemindar to irrigate his riparian lands bordering on a, natural stream belongs 
wholly to Government or partly to Government and partly to the Inamdar or 
Zemindar or wholly to the Inamdar or Zemindar, the Government has no right tO 
levy separate water-cess for the use of such water. 

Janskiramiyys v. Secretary of State 1 ollo wed, 

A riparian owner in India hasa natural right ‘not merely to lift water fro & 
natural stream and carry the lifted water at once to the land direct but the right 
to store such lifted water in walls temporarily before carrying if on to the irrigated 
* Jands. 


Second appeal against the decree of the District Court of, 


Guntur in A.S. No, 346 of 1910 preferred against the decree-of the 
Court of the District Munsif of Ongole in O. 8. No. 402 of 1908. _ 
Dr, Pandalai for T. Prakasam for Appellants. = 
- The Government Pleader (V. Ramesam) for the Respondents, 
The Court delivered the following 
Judgments :—Sadasiva Aiyar, J. :— The: appellants have 


no doubt, argued fresh questions which were not expressly ° 


raised in the pleadings and which were “probably thought of only 

after the decision in Kandukuri Balasurya Prasada Row v, 

Secretary of State for India 2, but having regard to the: very 

difficult and novel questions eed in these water-ceés cases owing 

to the obscurity of the Water-Cess Act, I think it better to con- 

sider-and decide these questions also. On the findings of fact by 
~ *§. A. No. 1496 of 1915 19th September 1917. 


1. (1915) 29 M.. J. 989 at 427. : 
2, (1917) I. L.R 40 M.886=33 M. D- J. 144. (P. C.) 
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the Lower Appellate Court, the only arguable questions in this 
case are ; (1) whether the plaintiffs are riparian owners and whether 
the plaint lands are riparian lands, (2) whether baling out water 
from the natural stream Musi and leading it into and storing it in - 
wells and thence irrigating the plaint lands falls within the 
natural rights of a riparian owner. in India, and (3) whether the- 
water of the Musi stream, if taken by the. riparian owner 
of inam lands, is water belonging to Government within. the 
meaning of the Cess Act for which a separate cess can be legally 
levied:by Government. 


‘Assuming for argument’s sake that the first question is to be 
decided in the appellant’s favour, (that is, that the appellants are 
ripariari owners and that the lands in dispute are riparian lands); 
I should be inclined to answer the 2nd and 3rd questions in the 
appellants’. favour. Cl. S., 7 (b) of the Easements Act and illustra- 
tion (j) thereto recognise the right of a riparian owner to enjoy 


without disturbance “ the natural advantages arising from the 


situation, of ” his riparian land including his,right to use and 
consume the water of the stream for drinking, household purposes 
and watering his cattleand sheep and “for irrigating ” such land 
provided it does not thereby cause material injury to other 
like owners. It has, no doubt, been said that “irrigation 
necessarily consumes a large part of the water taken from a 
stream for that purpose, while milling permits practically. all the 
water to remain in the stream.” and that therefore, “the right of 


irrigation is less strong” than the right of milling..Having, 


however, regard to the customs and necessities of a tropical 
agricultural country like India, Indian Courts ‘should, it seems to 
me, be liberal in recognising irrigational fights as natural rights - 
of as strong a character as any other, provided. of course, the 
lower riparian owners are not injured to an unreasonable extent 


. and “the equality and the wide participation of the benefits ” of 


the natural stream are not interfered with fo an unreasonable 
extent.s (See Vol. II, Farnham on Waters paras. 465 and 466). 
(No such question .of unreasonableness in the user has been raised 
in this cage). . i 

As Isaid in Janakiramayya’s case 1, “It is not wise to 
confuse ourselves by juggling with the word ‘ property ’ or the 
word ‘owner’ ” when used with reference to flowing waters. ” 





1. (1915) 29 M. L. J. 889 at 427, _ 


-< 


Th 


- 


-tary of State 3 was decided in the appellant's favour as. 
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- Having -carefully considered the decision of their Lordships of the 


Privy Council in Balasurya Prasada Row v. Secretary of State 
for India 1, I have seen no reason to depart from the opinions 
which I gave expression to in Janakiramayya’s case 2 on the 
extent and limits of the rights of the Government to levy assess- 
ment under Act II of 1905. Iam further of opinion that the 
reasoning on which I founded those opinions applies whether the 
bed of the stream whose water is used by an inamdar ora 
zamindar to irrigate his riparian lands bordering on a natural 
stream belongs wholly to Government or partly to Government 
and partly to the Inamdar or Zamindar or wholly to the Inamdar 
or Zamindar, Io any of the three alternatives, the Government 
has, in my opinion, no right to levy separate water cess for 
the use of such water.. It is significant that the appeal in 
Ambalavana Pandara Sannadhi’s case to the Privy Council from 
the judgment in Ambalavana~ Pandara Sannadhi_v. ,Secre- 


governed by the Urlam Judgment though in that case, the lands 
on only one of the banks of the natural stream belonged tothe 
Mittadar. See footnote at page 536 (1917) M. W. N. 

Mr. Ramesam for the Government argued that while 
irrigation by lifting water from a natural stream and carrying the 
lifted water at once to the land direct may be recognised as the 
natural right of a riparian owner in India, the right to store such 
lifted water in ‘wells temporarily before carrying it on to the irrigat- 
ed lands should not be \recognised as a natural right. I am unable, 
having: regard to the conditions of the country, to recognise such 
prudent and temporary storage in wells as either an unreasonable 


_or non-natural exercise of the natural right of the riparian owner. 


. The first question, however, remains, namely whether the 
plaintiffs are riparian owners and whether the plaint ‘lands are 
riparian lands. It is only riparian land that is-entitled to the natural 
rights of irrigation from the bordering natural stream. As pointed 
out by my ledrned brother in his judgment, the Musi river was, in 
14903 and 1904, nearly” half a mile, away from Survey No. 35 in 
which the plaint lands are situated. The plaintiffs tried to show 
by producing a sketch, plan that the plaint lands are almost on the 
northern bank of the present. bed of the stream ; but the lower ap- 
pellate court says that “this sketch has not been proved” and that 


1. (1917) 88 M L. J. 144. ~ 2. (1915) 29 M. L.J 889, - 
8, (1917) I. L R. 84 Mad. 366, A 
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“it cannot therefore be acted apon”. As regards what is 
riparian land, the opinions of judges and text writers have not 
been uniform. Farnham says in paragraph 463 (a):—“ The first 
and the most important test” is the natural configuration of the 
country through which the stream flows, so that all land within 
the watershed which lies in such a manner that the drainage from 
it finds its way into the stream might be regarded as riparian land. 
But a rule which would recognise such a vast extent of territory 
as riparian land would be almost as destructive of the right 
of the riparian owner as a rule which would permit anyone 
who could gain access to the water to make use of it. Such a rule 
not only would permit the consumption of the  watèr near 
its source of supply, but it would result in conflicts -between 
Jand-owners as to rights of way and the construction of the 


necessary apparatus to make the water available. Another. ~ 


criterion for determining what is riparian land might be the 
land which is in possession of one person whose holdings actually 


~ extend so as to come in contact with the water. This test, in 


some cases, might be too broad, because part of the land might 
be out of the natural watershed of the stream and therefore be 
outside of the boundaries established by nature for riparian 


- ownership, The criterion which most nearly meets the necessities 


of the. case is ‘the rule that all land must be regarded as riparian 
(a) “ when it is within the natural water-shed of the stream”, (b) 
‘‘ the title to which is in one owner ” and, (c) “ the boundaries of 
which have been established in accordance with the requirements 
of the conditions which will best serve the interests of individual 
land-owners Under ordinary circumstances, the individual 
acquires title to such an amount of land only as he can reasonably 


-care for and cultivate by his own efforts with such paid assis- 


tants as his business ability makes tt profitable for him to employ”. 
I think that, in India riparian land must be confined to lahd 
which is on the bank of the stream and which extends from that 
bank toa reasonable depth inland. I do not wish to express 
a final opinion in this case as to what would be the linea] 
measurement of such a reasonable depth, but I am clear that a, 
depth of more than half a. furlong would, usually, be unreasonable. - 
In this case, there is no evidence that the plaint lands are 
situated on the banks of the stream or connected in one block 
with lands situated on the bank ee owned by the same owner ` 
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or situated with even a furlong’s depth from -the northern 


‘bank of the stream. Mr. Pandalai argued that the case-should 
be sent back for giving an opportunity to the plaintiffs to 
prove that the lands are riparian lands satisfying the tests 
above indicated by me. But this suit is now more than nine 
years old and this Court allowed to the plaintiffs ample opportu» 
- nity by its order of July 1913 to raise all their contentions and 
adduce all their proofs.. I do not think that the plaintiffs are now 
entitled to any futher indulgence sofar as the establishment of 
the facts necessary to support their claim as riparian owners is 
concerned, though I have allowed them even at the last stage to 
raise these fresh contentions ‘and put forward, new arguments in 
support of the said contentions provided they could sustain 
arguments on them on the materials already on the: record. 

.On the ground then that the plaintiffs have failed to establish 
that the plaint lands are riparian lands and conseqüently have 
failed to establish that they are entitled to use the water of the 
Musi stream for the irrigation of the plaint lands without liability 
to pay assessment to the Government, I agree that this second 
appeal should be dismissed with costs. 

Phillips, J :— This case has already been before this court 
on three occasions and finally: on 17th February 1914 the case 
was remanded for fresh trial on 6 issues framed in this court, the 
original 2nd issue and any other issues that might be framed. 

The sole question now at issue is whether Government (1st 
defendant) has any rightto levy water tax on the plaint garden 
lands 8'58 acres in extent on account of water taken from the 
Musi river. The plaintiffs have not been able to locate the plaint 
lands definitély but say that they form portion of the 69 acres 
28 cents confirmed to plaintiffs at the time of the Inam Settle- 


ment. The District Judge has, however, found that the plaint 


lands are not portion of the 69 acres of garden land, and has 
further observed -that the finding is not important, as even if 
they formed part-of the 69 acres, the further findings as to the 
source of irrigation refer to the 69 acres as well as to- plaint 
lands. The findings are that the plaint lands form part of 
resurvey No, 30, that the only facilities for irrigating the lands at 
date of settlement were a tank and wells unconnected with the 
Musi river, that these sources were taken-into account for purposes 

of enfranchisement, ane that there was DO agreement between 
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plaintiffs and the Inam Commissioner for freedom from water 
tax. Inasmuch as these lands were not irrigated by the Musi 


river at the timeof the Inam settlement, and no provision was 
then: made for their being so watered, it is obvious that - 


plaintiffs cannot claim the use of that river water by virtue of 


„an implied- agreement, and consequently their suit has been 
dismissed. .This second appeal was filed on 12th July 1915, 


and it was not until 5th May 1917 that an additional ground 
of appeal was filed, upon which the case has mainly been argued. 


The case now put forward is that the plaint lands being situated: 


on the banks of the Musi river, plaintiffs as riparian owners are 
entitled to use the river water for Irrigation as of right, apart from 
any agreement with Government. This is an entirely new case ap- 
parently put forward on the strength of the recept judgment of the 
Privy Council in The Uriam case, but in that case the question of 
whether an engagement with Government could be implied arising 
out of the natural or prescriptive right of a riparian: owner was left 
undecided, and the decision was based upon. the’ engagement at 
the time of settlement, for their Lordships remark (at page 160) 
‘It is enough in their Lordship’s opinion that the person relying on 
the proviso. (that is to Act VII of 1865 $. 1) shall show an 
engagement between the Government and himself or hig 
predecessors-in-title by virtue of which heis in fact entitled to 
water for irrigation (1) from the source from which he is actually 
irrigating his lands (2) to the amount of water actually used for 
such irrigation, and (8) without being subject to a separate charge 
“ for such irrigation”. It is thus, to my mind, quite clear 
that the present case cannot be decided by the judment in the 
Uriam case alone, in which the following passages also 
occurs “It is anice problem whether a riparian owner, who is 
exercising his natural or prescriptive right of taking water from a 
natural stream for purposes of irrigation is taking water from a 
stream belonging to the Government within the meaning of the 
Cess Act, “ and this “nice problem” was left undecided. It, 
however, appears tq me that the plea now put forward by appel- 
lants need not and should not be determined at all by this court, 
No such plea was raised in the plaint and there is no issue on the 
question, No doubt an issue was framed as to whether plaintiffs 
are entitled to the water as of right, but that this issue did not 


refer to their right as riparian owners is clear from the latter part . 


of the issue which runs and have been in enjoyment of the same 


+ 
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over the statutory period”. There is’ reference in the plaint to 
some of the garden lands being situated on the bank of the Musi 
river but it is nowhere specifically stated that the plaint lands are 
so situated and the ‘statement in paragraph 1 of the Ist defen- 
dant’s written statement “nor have they any right to the water 
| -of the river flowing past their land except to the extent to which 
their right to irrigation was recognised at the Inam settlement 
cannot be deemed to be an admission that the plaint lands are 
` riparian lands. It does not appear -from the Inam Settlement 
that the lands were on the bank of the Musi river and it i is clear 
from the Survey plans which were prepared in 1903 and 1904 
that the Musi river is nearly half a mile from the Survey No,.35 
in which the plaint lands are found’ to be situated. If therefore 
plaintiffs have any right as riparian owners, they must have 
acquired the rights since 1904. It is in evidence that the course 

of the river has shifted. considerably of recent years, but there is 
no evidence to show in which year the plaint lands, became 
riparian lands if they ever did so. The levy of the 
water tax complained of was for water taken in fasli 
1316 (1906-1907). : If therefore plaintiffs are allowed now to raise 
this plea of riparian right, the case would have to be sent back to 
be tried upon an entirely new set of facts. As this litigation 
was started in 1908, I think it would be most improper to allow 
plaintiffs to put forward this new case which has only been 
discovered two years after this second appeal was filed, and nine 
years after the guit was instituted. — ~ 

I would therefore dismiss this second appeal with costs, 
A. 8. V. | 


IN THE HIGH COURT OF J UDICATURBE AT MADRAS. 
PRESENT:—MR. JUSTICE SPENCER AND Mk. JUSTICE 


KRISHNAN. 
Munugarra Satyalakshmi Naraya and another ~ Appellants * 
ov , (Plaintiffs) 
` Munugarra Jagannadham and others _ aes Respondents 
a (Defendants). 


Hindu Law—Surrender by widow mature and essentials of—-Surrender to a 
daughter’s son withconsent of daughters, if valid—Alienation by guardian of minor 
—Swuit' by minor after attaining majority to recover possession—Limitation Act, 
Sch. II, Art. 44. 7 


* B. A No. 2169 of 1916. 
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x 


Manugarra The rule that a surrender by 2 Hindu -widow,~fo be valid, must be of 
be lane _ ` bba whole life estate, simply means that she must reserve nothing for herself. 
Wace: The gift of a portion of the estate to a daughter-in’ consideration of her past and > 


a future Protection of the-widow would nol invalidate the surrender. 
Manugarra There may be a valid surrender to a daughter's son with tha consent of the 
a daughters (the intervening life-estate holders). i 
A surrender is not a conveyance of any right by-the widow to a reversioner 
but only an extinguishment of her rights so that the rights of the reversioner vest 
at once. The reversioner gets the estate in his own right, and not because - any--- 
thing is conveyed to him by the widow, her surrender being tantamount to her 
- civil death. , . c 
o Mulugu Kotayya v. Mudigonda Chandra Mowhi Sastri |! followed. 
No registered instrument i is necessary for a surrender by the widow ; but if 
there be a written instrument, it must be registered . 
No person can sue to recover possession of properties alienated by his guardi» - 
an during his minority without setting asido the alienation, and a suit to set 
aside alienations by the guardian is governed by Art. 44 of Sch. IL of the Limita- 


f 


tion Aot. 
Rangareddi v. Narayanareddt 2? and Madugula' Latehayya, v. Palla - Mukka- 
linga 8 followed. C le 


Quaere, whether sales by reversioners could take effect when the reversion 
actually fall8 in on the principle embodied in 8. 48 of the transfer of Property Act, 
having regard to the prohibition of transfers of mere expectancies by S. 6 (a) of the 
same Act. i 


-Second appeal against the decree of the Court of the Tempor- 
-ary Subordinate Judge of Bezwada in A. S. No. 94 of 1910, 
preferred against the decree of the Court of District-Munsif of 
Narasapur in O. S, No, 743 of 19 10. 
K. V. L. Narasimham and K, P. Shunmugam Pillai for 
3 "Appellants. - 
B. Narasimha Bao, Ty Prakasam and G. Venkatar amayya 
for Respondents. l 
The Court delivered the following - 
Krishnan, J. Judgments :— Krishnan, J :—Plaintiffs—apppellants sued to 
recover 9 itenis of property as the reversionary heirs of their 
maternal grandfather, one Avadhanulu, the original owner, on_the 
‘death of the last life-estate holder Venkamma in September 1902. > 
Avadhanalu - died long ago leaving a widow and two daughters 
. Buchamma, plaintiff’s mother and -Venkamma her sister. The 
ae widow who had the first life estate died in 1887. The properties 
, had all been alienated after the death of the widow and during 
the lifetime of the daughters by the first défendant, the father of 
the plaintiffs, who acted as their-guardian in doing so, Plaintiffs 
claimed that as these alienations were made before, theprop erties 


“4, (1916) 31 M. L. J. 406. 2, (1905) I. L- R. 28 M. 428. 
a : ; 3. (1907) 1. L. R. 80 M, 898. 
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had become theirs and were without necessity and authority, they 


Were not binding on them, . ` 

Defendants other than the first pleaded, that the widow had 
with the consent of her two daughters surrendered the whole of 
her estate in favour of the first plaintiff and that the alienations 
by the father stibsequently were partly for necessary purposes 
and partly. for the benefit of the minors and were binding on 


them, and that their suit was barred by limitation under Art. 44 


. of Sch. II of the Limitation Act. One of the alienations was a gift, 
and the donee pleaded that the property had already been gifted 
to her by Avadhanulu himself and that the deed of gift executed by 
-. the Ist defendant as guardian was only in recognition of the 
previous gift. | ' 

The Lower Courts found all the allegations of these defendants 
proved except that the subordinate Judge-has not given a finding 
on the previous gift alleged: and they dismissed the suit. 

Plaintiffs appealed to us, and contended first that the finding 
_in favour of the surrender was not correct, because there was no 


surrender in fact, and if there was, it was not vaild in law. The 


surrender of the widow with the consent of the daughters is found 
as a fact by the Lower Court on the evidence in the case,.and we 
must accept if in second appeal, - Though it is true that there is 
no direct proof of any act of the widow from which the surrender 
could be inferred, there is other evidence for it and it is not 
possible to say that the finding is based on no legal evidence. 
The validity of the surrender is attacked on two grounds, viz. 
. (1) that the surrender was not of the whole estate and was not 
in favour of the nearest reversioner and (2) that it would only 
be made by a registered instrument and there was no such instru- 
ment in the present case. The conditions required fora valid 
surrender have been stated recently by.:this court on a considera- 
. tion of the various authorities on this point in the case of Mulugu 
Kottayya v. Mudigondachanira Mowl Sastri 1, According to that 
case the surrender must be of the entire interest of the female 
holder who surrenders, and must’ be to the next reversioner, but it 
recognises that with the consent of the intervening life-estate- 
holders, if any, the surrender may: be to the next male revergioner, 
The surrender may then be looked upon asa joint surrender by. the 
widow and the other females. In this case the finding is that the 
> (1916) 81 M. L. J. 406, 
< 29 see 
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two daughters consented tothe surrender. There is no reason 
therefore to invalidate the surrender to the first plaintiff on the 
ground that his mother and her sister had a right to a life estate 
after the widow’s death and before his reversion fell in. 

In 1879 the widow had executed a deed of gift Ex. 2 (A), by 
which she gave two items from her husband’d estate to her daughter 
Venkamma to be enjoyed by her for her lifetime'in consideration 
of her past and future protection of her mother. It was argued 


‘that as the widow had parted with a fraction of her inheritance 


before the surrender, the surrender not being of the whole estate 
was invalid. The rule that the widow should surrender the 
whole estate means that she should reserve nothing for 


herself. She should surrender all her rights at the time of the . > 


surrender, and that was done in this case. It is not necessary to ` 
consider the effect of the surrender on Ex. 2 (A); it may cease to 
have effect asa giff any longer. But suppose the widow had 
made a sale of a part of the estate for a purpose binding onthe 
reversioners, that will not be a reason why she should not validly 
surrender the whole ofthe remaining estate. In the case of Ram 
Naresh Lal v. Sadhu Saran Lal ia portion of the estate was 
given to certain parties and the balarice was surrendered by the 


. widow to the next reversioners and that surrender was upheld. 


The surrender in the present case oy oe cannot be invalidated 
on this ground either. 

The last objection taken was that the surrender required a 
registered instrument to effect it, as it was a transfer of immove- 
able property, viz., the widow’s life estate, and that in the present 
case it was of a yalue of over Rs. 100. Reliance was placed for 
this argument on the case in Bettireddi v. Bettireddi Tataya 2. 
The appellants’ argument is that the surrender was in effect a 
sale of property under 8. 54 of the Transfer of Property Act or 
a gift under 8, 122, It seems fo me that this argument 
ignores the nature of Surrender altogether. A surrender is not a 
conveyance of any rights by the widow to a reyersioner but only 
an extinguishment of her rights, so that the rights of the 
reversioner under the Hindu law vest at once. The position is 
well explained in the judgment of Srinivasa Aiyangar, J., in the 
case already quoted in Mulugu v. Kotayya Mudvigondachandra 
Mouli. Saitri 8. The reversioner gets the estate-in his own 


=> } (1915) 28 I C 585 a. (1916) 8410 748 
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right, and not because afiything is sangre to him by 
the widow, her surrender being tantamount to her civil 
death. His rights arise by the operation of the Hindu law. No 
rule of law ‘is pointed out which requires a registered instrument 


`- for the extinction of the widow’s rights. If there is a written 


instrument, it will no doubt require to be registered under S. 17 
cl. 1 (b) of the Registration Act. But where there is none, the 
surrender does not seem to become invalid thereby. In the case 
cited in Bettireddi v. Bettireddi Tataya 1 their Lordships found 
that the transaction there amounted toa transfer of the widow's 
estate for a price paid of over Rs. 100,-and obviously that required 
__@ registered’ instrument as for a sale. The present is not a case 
of that nature but one of pure surrender or exhingaanmen of- 
rights. 


The surrender ieg upheld, it follows that when the first 
defendant as guardian of plaintiffs. purported to alienate the 
properties in suit, they belonged to the first plaintiff. The first 
defendant as the father of the plaintiffs was their proper guardian 
during their minority. 


The plaintiffs are therefore not, ‘entitled’ to anec without 
setting aside the alienations by him : and following the ruling of 
this court in Ranga Reddi v. Narayana Reddi ?and Madugula 
Latchayya v. Pally Mukkalinga ® their suit must be held to be 
barred under Art. 44 of the Limitation Act. 


Plaintiffs suit also fails on the ground that the sales were 
for necessary purposes and for their benefit. This finding has 
not been contested before us. As regards the alienation under Ex. 4, 
it was found by the Munsif that it was-only a recognition of the 
gift by Avadhanalu himself and that it was not open to plaintiffs 
to dispute it. It is true the Subordinate Judge has not given a 
finding on this point, but it is unnecessary to call for one as the 
suit fails on the ground of limitation as well. i 


A somewhat difficult question was argued before us, that even 
if the Surrender was not established and in consequence plaintiffs 
had no title to the properties at the time of their alienation, 
nevertheless the sales would take effect when the reversion 
fell’ in and the plaintiffs got title, on the principle embo- 
died in S: 43 of the Transfer of Property Act. There seems to 


i. (1916) 841.6. 748 2. (1905) I. L. R. 28 M 498 
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be considerable difficulty in applying. that principle in the case by 
reason of the prohibition contained in S. 6 (a) of that Act against 
the transfers of mere expectancies, but in the view taken above it 
is not necessary to decide the point. ~ 


» The second appeal fails and is dismissed with costs: 
Spencer, J :—I concur. 
N. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Sip J OHN WALLIS, CHIEF JsticE AND MR, 
JUSTICE SADASIVA ATYAR. 


Muna Muhammad Rowther (Defendants Nos.45, 136, 160 to 
and others - | 163 Appellants* 166 to 169 
Š and 171 and L Rs. of 170th 

Derenda) - 


v. j 
K. R.. Muthu Alagappa Chettiar anode (Plaintiff. ) 
Panchayat of Sri Navaneethees- 
waraswami temple at Sikkil, _ í 


Landlord and Tenant—Permanency of tenure—Tanjore District-—Temple hold- 
ing land as ryotwari proprietor—Claim of occupancy rights by tenants—Onus of 
proof—Temple recognised as Hkabhogam Mirasidar—Lease by Manager—Tharam 
Faisal Muchilika— Execution of, by tenants describing themselves as ulavadaikant 
mirasidar and purakudi—Assertion of permanent tenancy—Ef fect of. 


The village of Sellur in the Tanjore District belonged to a temple which was 
registered as the ryotwari proprietor thereaf paying revenue to Government. The 
pymash account of 1816 showed that the temple was the sole proprietor of the soil 
of all the lands in the village at that time and was paying revenue in the shape 
of paddy to Government. In the rymash register of 1829 the temple was desoribed 
as the sole Hkabhogam Mirasidar of the village and some’of the tenants of the nan- - 
jah lands were desoribed as ulavadaikant mirasi tenants. During the years 1820 to 
1828 the Collector of Tanjore who was then in management of the temple and itg 
properties let the lands of the yillage for cultivation to the -highest bidders for 
short terms of 1 to 8 years. The actual cultivation was done generally by purakudis 
who held under no definite term and who were entitled only to purakudi waram 
to be paid by the lessee out of the gross produce. In the year 1881 seven persons, 
the predecessors-in-title of the defendants, applied for and obtained a lease of the 
temple lands from the Collector on executing in his favour a *' Tharam Faisal 
Muchilika”. The executants of the Muchilika were variously desoribed, “some of. 
them as puvakudis and others as Ulavadaikani Mirasidars but they all agreed to 
pay a fixed cash revenue to the Government though the same was due directly 
from the lessor (the temple) and also to pay the price of the paddy grain 
besides the puxjah cash rent, due to the temple as swamtbhogam, go long as the 
lands were in their possession. There were also provisions for payment of addi- 
tional cash revenue to Government and thunduwaram or additional swamibhogam 
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to the temple, if garden crops eto , were raised or if wasta lands were brought under — 


cultivation by the tenants. It was also in evidence that the defendants and their 
predecessors-i in-title had all along been selling and mortgaging the lands to the 
knowledge of the successive trustees ofthe temple. In 1910 the trustee of the 
temple brought a suit to eject the defendants after eae them with proper 
notices to quit. 

Held, that, on the facts of the case, and havina regard to the muchilika exe- 
cuted by their predecessors in-title i in the year 1831, the defendants had no oceu- 
pancy rights in-the lands in their possession but were merely holding them under 
æ yearly tenancy and that they were liable to be ejected. 


Chockalinga Pillai v. Vaithialinga Pandara Sannadhi 1, Thyagaraja v. Gyana 


Sammanåha ?, Chidambaram Pillai v. Thiruvengadathiengar 8, Mayandi Chettiar - 


v. Chockkalinga Pillai 4, Naina Pillai Markayar v. Ramanathan Chettiar, 5, Relied 
on, 

Pamana holdings under ryotwari proprietors being unusual and exceptional, 
the onus of proving that a tenant holding under a ryotwari proprietor has a - per- 
manent right of occupancy in the land, is on the tenant. 


Chidambara Pillai v. Thiruvengadathiengar’ 3, 'Cheskati Zemindar v. Rana- 
sooru Dhora ® Referred to: 


Where it is proved that a tenant oame into possession of land under a lease fo? . 


a term. the subsequent assertion of a permanent tenancy by the tenant cannot 
confer such right upon him, especially when the landlord is a temple whose trustee 


cannot grant a permanent lease of. the temple lands without committing a breach 
of trust. 


Appeals against the decree of the Court:of the Temporary 
Subordinate Judge of Tanjore in Original Suit No, 4 of 1918. 

Appellants, in No. 230 of 1916 elected to proceed with their 
Appeal as against all the respondents. other than the 2nd respon- 
dent, order of court, dated Ist December 1911. 


M. D. Devadoss, T. R. Venkatarama Sastri, V. Ramadoss, 
H. Suryanarayana and 8. Subramania Iyer, for appellants. 

Hon. T. Rangachariar, G. 8S. Ramachandra Iyer and A. F. 
Visvanatha Sastri, for respondents. 

The Court delivered the following. 

Judgments: Wallis,.C. J.:—These are ak from the 
decree of the Subordinate Judge of Tanjore ina suit brought by the 
plaintiff as’ trustee of a temple to eject the defendants from the 
lands in their possession in the village of Sellur on the ground 
that the lands are the properties of the temple. The Subordinate 
Judge after a very careful examination of the eivdence decreed the 
plaintif’s suit and the defendants have appealed. The cage 


1. (1871) 6 M. H. O. R. 164. 4. (1887) I. L. R. 11 M. 77. 
8 (1887)7M. L. J; 1. ss 
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which is one of great importance to the parties was again very 
ably and elaborately argued before us for several days, and we 
reserved judgment. The first question for consideration is, is the 
village of Sellur an estate within the meaning of the Estates Land 
Act of 1908, as, if so, the defendants are entitled to occupancy 


tights , under the Act and the jurisdiction of the civil 


courts in ejectment is taken away. This question is closely 


‘connected with the question whether the defendants are entitled 


to occupancy rights apart from the Act, because in conferring or 
recognizing occupancy right ihe legislature, speaking generally, has 
so far confined itself to cases where a presumption of occupancy 
right had been recognized by the courts before the -passing 
of the Act. Curiously enough the majority of cases which 
came before the courts related to lands owned by temples 
like this or mutts in Tanjore. In all .these cases the decision 
was against the existence of occupancy right- except in 
Krishnasami v. Varadaraja1and Chockalingam Pillar v.. 
Mayandi Chettiar 2 and the latter decision was reversed by the 
Privy Council ‘in Mayandi Chettiar v. Chockalingam Pillai 8, 
In the well-known Chockalingam’s case 4, certain observations 
of the learned Judges questioning the decision in Venkata- 
ramanier v. Ananda Chetty 5, were thought to have gone 
far to negative the existence of occupancy rights in permanently 
settled estates, but the subsequent decisions in Appa Raw v. 
Subbanna § and Venkatanarsimha Naidu v. Dandamudi 
Kottayya 7 and Cheekatt Zamindar v. Ranasooru Dhora 8 showed 
that this was not so, and recognized a presumption of occupancy 
right in Zamindari ryots on the ground that the’Zemindars were 
largely in the position of assignees of land revenue, that the 
grants in their favour did not affect the ownership of the ryots in 
the soil, and that ,even as regards ryots admitted after the sunnads 
granted to the Zemindari proprietors under Regulation XXV of 
1802, the presumption was that they had been admitted onthe 
same terms as other ryots in the Zamindari, that is, with 
occupancy rights. On the other hand in Cheekati Zamindar v, 
Ranasooru Dhora 8, the latest and leading case on this subject, the 


1. (1882) I.L.R. 5 Mad. 346. 2: (1896) I.L.R. 19 Mad. 485=6 M.L.J. 247. 
g, (1904) Í.L.R. 27 M. 291. (P.C.) 4. (1871)6M.H C. R. 164. l 

5, (1869) 5 M. H. C. R. 120. "6. (1889)I.L R. 18M 60. 

7. (1897) I. L. R. 20 M. 299=7 M. L. J. 251: 

8. (1899) I. L. R. 28M, 818. 
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learned J udges, Shephard and Subramania Aiyar, JJ., recognized 
that the presumption is the other way in cases where the land- 
lord claiming to eject is not a mere assignee of land revenue, but is 
himself the owner ‘of the soil—following the decision of Sir Arthur 
Collins, C.J. and Muthusami Aiyar, J, in Chidambara Pillai 
v. Thirwvengadathiengar 1. The learned Judges held that “the 
claim for an occupancy right as overriding the proprietor’s right to 
cultivate his own land is of a special character and as,such it is one 
which the party seeking to derogate from the ordinary incidents of 
property is bound to establish. Of course the appellants are entitled 


to the benefit of any presumption which may reasonably arise from- 


the length of enjoyment;-and other special circumstances of the 
case, The contention that mere length of enjoyment in the 
capacity of tenants or purakudies irrespective of other circumstan- 
ces is prima facie proof of occupancy right cannot be supported,” 
Applying the principles laid down by-the courts the legislature 
in the Act of 1908, has conferred occupancy rights on ryots in 
zemindaris except as to zemindari pannai lands which the zemindar 
` cultivates as his own and except as regards lands which have never 
` been in the hands of cultivators or have been relinquished and come 
within the definition of “old waste.” The only villages outside 
such large estates that come under the operation of the Act and 
come within the definition of estate are villages ‘‘ of which the 
land revenue alone has been granted as nam to a person not 
owning the kudivaram thereof......... -..or any separated part of 
such village.” If the inamdar or assignee in whole or in part of 
the Government ‘revenue on the village, owns the kudivaram, 
- that is to say, is also a land-owner in the village, the presumption 
against him does not arise, the Act is not-made applicable to his 


case, and the question whether those holding under him — 


have occupancy rights is left to be decided by the Court, the-pre- 
sumption being that they have not. 


Now in this case it is absolutely clear, as found by the 
Subordinate Judge, that, as regards: this village, the temple is 
not a mere assignee of land revenue but the owner of lands in the 
village. We cannot indeed tell the date at which it was founded 
or became so, but we know that temples in, this part of India are 


not at all infrequently the mirasidars or hereditary owners of the ` 


cultivable lands in the village, and there is abundant evidence that 


— 
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this is so in the present case. It is sùfficient to refer to the paimash 
register of 1829 in which the temple is described as having the 
ekabogam miras of the village, a term which is well understood as 
meaning thé whole ownership of the mirasi right in the village as 
opposed to cases of palabogam where the ownership is divided among 
many. Further the parties to Exhibit E, through whom the plaintiff 
claims, undertake in that instrument to pay swamibogam and 
odavarams to the temple. These payments which are in the nature 
of‘rent and fees are payable to a mizasidar by those holding under 
him, and the fact that they were payable by those under whom the 


` plaintiff claims shows that they held under the temple. The - 


temple is then in the position of an ordinary ryot owning his 
holding subject to the payment of land revenue . either to Govern- 
ment itself or, if the holding be situated in a zamindari to the 
zamindar as assignee of the Government demand. Now as 
regards such ryots whether they pay the revenue direct to 
Government or its assignees, the presumption in this Presidency 
as laid down in C/ndambara. Pillai v. Thoruvengadathiengar 1, 
and recognised in Cheekats Zemindar v. Ranasooru Dhora a, 
is against the existence of any occupancy rights in tiie 
holding under them and it is for those who set up sucha 
right to prove it. ‘This is the general law of the Presidency and 
the proper starting point from which to approach the question; 
but there are also, as- I have already said, a long series of 
decisions as to these temple villages in Tanjore which have to be 
considered. They all recognize and enforce the presumption just 
referred to, but the result of course depended in each case on the _ 
materials put before the Court, All these temple villages in 
Tanjore have certain features in common. They were all 
managed from 1802 by the Collector on behalf of the temple 


` until the Hast India Company in deference to certain religious 


bodies in England began to withdraw from management in the 
forties of last century. They were all included in the 
paimash or survey of Tanjore which, in this case, 
took place in 1829, They were also affected by the action taken 
by Mr. Kindersley, Collector of Tanjore, in 1830 and the follow- 
ing years in substituting money. payments for the system till then 
prevailing of paying revenue in grain. As Collector he had to 
collect the revenue payable by the temples, and as Manager he 
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had to collect the rents payable to them. In these circumstances 
he took the engagements or muchilikas which aré a feature of all 
these cases except Krishnasami v. Varadaraja 1, by which the 
executants undertook to pay directly to the Collector in money not 
only the Government revenue payable by the temple but-also the 
swamibogam or rent and other dues payable to the temple as land- 
owner, Much depends on the proper inference to be drawn from 
the executiou of these documents, ` In the first case which came 
before the High Court in 1863, Alagatya Thiruchittambala v. 
Saminada Pillai 2, Scotland, C. J. and Holloway, J., stated that 
the question was whether ryots under the mirasidar have a title to 
the permanent occupancy of lands subject to the payment of 
mirasidar’s share, and observed that such a tenure for the most part 
depended on long established usage and custom which had to be 
proved. They were of opinion, however, that the mere existence of a 
muchilika, such as had been executed by the six ryots describing 
themselves as ulavadi kanikudé defining the terms of the ryots’ 
holding, was opposed to the existence of an occupancy right; and they 
held that the terms of the particular muchilika by which the execut- 
ants agreed to surrender the lands ‘if any one offered more were 
absolutely inconsistent with it. In. the case in Subupalayr 
Ammal v. Appakutti Aiyangdr ® the muchilika seems to. 
have been taken from a single ryot, the Ist defendant’s father, 
The 1st defendant claimed to bea perpetual lessee under it, and the _ 
Court rejected his contention on the construction of the muchilika 
which is not set out. In.Chockalingam’s case, (Chockalinga 
Pillai v. Vythiyalinga Pandara Sannady 4), the defendant claimed 
to be a permanent lessee under an izara muchilika granted to him 
by Mr. Kindersley in-1837, and on the construction of the docu- 
ment the Court held that it evidenced a letting from year to year 
unless the defendant alleged and proved an: established custom 
of permanent occupancy. The défendant was not precluded, they 
held, by the terms -of the muchilika from alleging and proving 
such a custom but he had-not done so and it could not be presumed. 


No muchilika was forthcoming in Krishnasami v. Varadaraja }. - 


We have next two judgments of the Court in the same appeal, one 
reported in Thiagaraja v. Gnanasambantha and Subramania v. 


Gnansambantha Sand the other in Thiagaraja v. Giyana Sam- 


1. (1882) I. L. R. 5M. 345. _ 2. (1863) I. M. H.O. R, 264, 
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bhanda Pandara Sannadhi 1 where the case was reheard, Kernan, 
J’s, judgment is in the same terms in both cases, but there isa con- 
curring Judgment by Kindersley, J., in the first case and by Brandt, 
J. in the second. As in Chockalingam’s casean inference against 
the existence of occupancy right was raised from the existence of 


-the muchilika Both these decisions- were approved of by the 


Privy Council in Mayandt Chettiar v. Chockalingam- Pillai 2, In 
Chidambara Pillai v. Thiruvengadathiengar 3 there were a series 
of muchilikas beginning in 1841 in which ‘the executants bound 
themselves to cultivate for fixed periods and then restore the lands, 
The muchilikas also contained other indications opposed to the 
existence of occupancy right, The learned Judges came to the 
conclusion that the five persons styling themselves purakudis who 
executed the first muchilika were not improbably cultivating 
purakudis, “that they were expected to cultivate together with 
other purakudis in the village, that they were selected as executants 


-of the lease probably because they were the leading men or chief 


purakudis in the village for the time being, and that the distribu- 
tion of the cultivable area among themselves for purposes of 
cultivation was left tobe adjusted by them at each lease or other 
interval of time’. I think that this is probably true of most of the | 
other muchilikas produced in these cases. We have next the case 
in Chockalingam Pillai v. Mayandt Chettiar + which was over- 


. ruled by the Privy Council in Mayandi Chettiar v. Chockalingam ) 


Pillai 2, In that case the High Court reversed the judgments of 
the two lower Courts in Second Appeal. The defendants in 
support of their claim produced two leases granted in 1813 which 
entitled the grantees to hold the lands permanently for all time to 
come by right of “ulavadi kani,” and in the muchilikas subsequent- 
ly executed by the defendants who claim under these leases they 
were described as ulavadai mirasidayrs. The Judicial Committee in 
their reversing judgment appear to have been of opinion that the 
leases of 1813 were of questionable validity and could not be relied 
on. On the other hand, they laid great stress on the fact that the 
dharkast or application pursuant to which the muchilika’ was 
taken by the Collector described the two applicants as purakudis 
of the assessed lands inthe village owned -by the temple, and on 
the facts that in it they undertook to pay the revenue for one year 

and asked that a dharkast izara for one year might be granted 
in their names. The inferences to be drawn from these facts were 


1, (1887) I-L. R. 11 M. 77. 3. (1904) I L. R. 37 M. 291. 
$. (1887) 7 M.L.J.1. = 4. (1896) I. L. R. 19 M. 485. 
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not counterbalanced im their Lordships’ opinion by the fact that in 


the muchilika the two executants ‚were styled ulavadai miras. On 
the materials before them and with réference to the observations 
of the Subordinate Judge; their Lordships treated the words 
ulavadai miras as of doubtful signification. Having regard to the 


further investigation which these tenures have received espe- 


cially in -the judgment of Spencer, J., in Chinnan v. Kondam 
Naidu 1, and' in the Chingleput Mirasi -case, Seshala 
Chetty v. Chinnasami, 2. I have no doubt the word miras in 
this part .of India implies some sort of hereditary right. AH that 
their Lordships said about it came to this, that on the materials 
before them it was of doubtful signification, and that therefore 
the decision could not be rested on it. After referring with approval 
to the decisions in Chockalingam Pillai v. Vythiyalinga Pandara 
Sannady 3 and Thiagaraja v. Giyana Sambanda Pandara 
Sannadht £ and distinguishing Krishnasami v. Varadaraja, their 
Lordships finally observed that the question must be decided on the 
contract sanctioned by -the Collector, that is to say the muchilika. 
In the next ease, Mahomd Meera Lavvai Marakayar v. Ramalin- 
gam Pillai 6, which came before Munro and Sankaran Nair, JJ., the 
learned Judges held it sufficient to say that appellants had not 
proved that they had permanent occupancy rights in the village and 
that it was not necessary to say that none of the tenants had it, As 
regards that particular village the question was again ‘most 


elaborately considered by my learned brother sitting with Napier, Je _ 


in Naina Pillai Marakayar v. Ramanathan Chettiar T, and the 
same conclusion was come to. l 


The result is that in all these Tanjore temple villages which 
- have come before the Court except one, occupancy right have been 
held not to exist, and in that case no muchilika taken by the 
Collector after"1830 was put in evidence. ‘The onus is therefore 
very strong on the defendants to make’ out their case. The 
evidence has been so very fully analysed by the Subordinate Judge 
and now by my. learned brother that it is unnecessary for me to 
say more than that I agree generally with their conclusions. 
[Then His Lordship discusses the evidence in the cane. | 
1. (1915) 26 M. L. J. 169, 177. 
2. (1916) I. L. R. 40 M. 410=382 M, L.J. “Supp. 1, 


8, (1871) 6 M. H. 0. R. 164. 4, (1887) I-X). R. 11 M. 77. 
6. (1882) I. 1...R. 5 M. 345. 6. (1911) 1M. W.N 83. 


7 (1917) 88 M. J. 84. 
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On the whole I-do not think there is sufficient evidence in 
the present case to rebut the inference against occupancy right 


which according to so many decisions arises from the execution of 


the muchilika, Exhibit E, by the persons through whom the pre- 
sent defendants admittedly claim. If the defendants’ predecessors 
had not occupancy rights in 1831, I do not think they can have 
acquired them since by reason of the fact that the trustees have 
raised no objection of late years to the transfer of the holdings by 
sale and mortgage. In Mayandi Chettiar v. Chockalingam 
Pillai 1, the Judicial Committee question the right of temple 
trustees to confer permanent rights of occupancy by express grant, 
and I think they can still less be held to have done so by 
implication. > It is of course very unfortunate that the temple 
authorities should have thought it necessary to enforce the claims 
of the temple by seeking to eject all the tenants in the village but 
this is not .a matter which can affect our decision. 


I agree with the orders proposed by my learned paiher as 
regards all these cases. 


Sadasiva Aiyar, J.:—-These three appeals have arisen out 
of the same ` suit, Original Suit No. 4 of 1918 on the file of the 
Temporary Subordinate Judge’s Court of Tanjore. The appellants 
are the important defendapts in the suit. In Appeal No. 228 of 
1916 which is the principal ‘of the three appeals, the 43rd defen- 
dant is the Ist appellant, There are four other appellants in 
‘that appeal, namely, defendants Nos. 44, 137, 138 and 139 in 
the suit, but their only: ground of appeal, is that they should 
have been exonerated from all liability, to the plaintiff as from 
the beginning they repudiated all interest in or possession of any 


‘of the properties in dispute. The plaintiff who brought the suit 


in April 1910 in the Negapatam Sub- Court (from which Court it 
was transferred to the Temporary Subordinate Judge’s Court of 
Tanjore) is the trustee of the famous and ancient Sri Navaneetha 
Iswaruswaml temple situated in the village of Sikkil near 
Negapatam. The temple owns lands in several villages. This 


- guit was brought for recovery of lands, house sites and houses 


situated in the village of Sellur, the defendants being alleged to be 
tenants from year to year who refused to vacate their holdings 
after proper notices to quit had been given. 


— 


1.’ (1904) I. L. R. 27 M. 201. 


ay 
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157 defendants were impleaded at first and with the ‘legal 


representatives of defendants who died during the pendency of the 
suit, the-last number of the defendants became 176. 


The most important question in this suit is whether the tenants 
have got occupancy rights in the cultivable lands in the -village 
in their respective holdings. ‘The other minor questions need not 
be referred to at-present as a detailing of them will unnecessarily 
distract the attention from the main issue and the conclusions in 
respect of several of them depend upon the decision ‘on the main 
issue. 

The principal question is. sree by. the first three issues 
framed in the suit which are as follows: 

. “1. Is the plaint temple the absolute proprietor of the entire 
village of Sellur ?” 

“2, Arethe defendants tenants from year to year and is_ 

_ the plaintiff entitled to eject them ?” 

“3. Are all or any of the defendants entitled toa right of 

permanent occupancy by prescription or otherwise ?” 

The temple’s right to and in the whole village of Sellur had 
its origin in such remote times that no grant or title-deed is 
forthcoming. ‘The earliest document Exhibit ZZ in March of the 


year 1806 contains accounts showing that the temple harvested ` 


the produce of the lands in the village, allowed the temporary 


cultivators (called purakudis) the waram due for their labour at 


varying rates for the lands in the southern half and in the 
northern half of the village and retained the balance. (The 
word ‘kudivaram’ means strictly the share given to or retained 
by the actual cultivator or ‘kudi. The right of permanent 
occupancy, if it belongs tothe ‘kudi’ is sometimes known in the 
Zemindari and Inam tractsas ‘ kudwaram right,’ but the mere 
receipt of kudivaram by a- tenant does not of course show he has 
the “ kudivaram right” in the larger sense, that is, that he has 
permanent occupancy right in the lands in his holding. Some- 
times the kudivaram right is shortly spoken.ofas “ kudivaram”’ 
and this occasionally leads to confusion.) [His Lordship then 
examines the evidence in the case. | 


We now come to the undisputed important -paimash account 
of 1816 -which has not been marked as one single exhibit, but 
portions of . which have been marked in a confusing manner as 
Exhibits H,-H1, XI- i XI (a). nee paimash account almost 
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conclusively shows that the plaint temple was in 1816 (and had - 

been before that) the sole proprietor of the actual soil of all the ` 
lands in the village of Sellur. The temple was paying nelkuthagat 
(paddy revenue) to the Govérnment and the village in question was 
known as the nelkuthagai village belonging to Sikkil Navaneetha .- 
Iswarasawmi temple. The lands, house-sites and every bit of soil- 
in the village are mentioned as belonging to the big temple with 
its two sub-temples of Kailasanathaswami and Ananthanarayana 
Perumal to which two sub-temples, small areas had been given 
by ‘the bigger temple as sarvamaniyam. ‘The whole area of the- 
village is stated to be in the enj j6yment of these “three. a a . 
that is, the three temples. 


The only- “mirasi” right recognised in any others is in -7 
dwellings of tenants, other tenants’ houses being 38 in number 
and occupied by purakkudis (7), kasavargam holderg (service 
tenure) (10) and adimais (slaves or serfs) (21). Then we 
come to another set of undisputedly genuine documents marked 
Exhibits F, F1, F4, F5, F18 and Fi4. The earliest of them is 
dated: 30th October 1820 and the latest is dated in J anuary 1825. 


_ It is well known that these and other famous temples in Tanjore 


-were managed by the Collector on behalf of Government for about 
half a century from about the beginning of the 19th century. The 
Collectors found that it was very difficult to make the cultivators . 
(mostly fugitive) to properly cultivate the lands. Soin 1820, the 
then Collector of Tanjore thought it best in the interest of the 
temples to obtain proposals from intending lessees for short periods l 
of one to fiye years and to let the whole cultivable area in each 

temple village to that intending lessee who offers the highest rent 

(paddy for nanja lands and cash for punja landa), it being the suc- 

cessful offerer’s look-out to bring cultivators upon the lands ‘and 
+o bring as much extent as he could under cultivation. Such leases 
are known as “ proposal’ leases. Exhibits F(1) and F(13) ‘relate 
to ‘the Izara muchilika executed -by one Chockalingam Pillai taking 
up the lands im this plaint (Sellur) village and another temple vil- 
lage (Abhishekakattalai) under the Collector from 1st July -1820 

to 80th June 1822, that is for three years. Exhibit F(1) clearly — 
shows that: the actual ‘cultivators were only purakudis that is, cul- 


tivators who had no definite term of incumbency and were entitled | 


- only to purakudiwaram to be paid by the lessee out of the gross 
_ produce, that the lands themselves were let and that the mirasi or 


14, 
\* ~ 
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occupation aoe in the lands belonged to the temple, the paddy. 


` revenue due to Government being the real melvaram. The mirasi- 


dar when he cultivated through either his pannai or adimai-(slave 


or serf) cultivators takes the whole produce minus the Government . 


paddy revenue, paying wages to his _pannaiyals and serfs. If he 
leases. them: to several purakudies. or to the proposal-leasee, what 
he gets from the:lessee may be loosely called ‘ ‘melvaram.’’, the 


proposal-lessee taking the kudivaram. In the case of the proposal-. 


lessee again as between himself and the purakudis, what he-retains 
will be again ‘‘melvaram’”’ and - what the purakudies are given 
will be the “ Kudivaram.” But as I said, such loose language leads 
to confusion and in the old documents, ‘‘ melvaram’’ is used usual- 
ly for-the Government paddy revenue and purakudivaram is used 


for the purakudi cultivators’ share given to- themout of harvested | 


produce, what the temple mirasidat obtains being ‘known - as 
l swamibhogam (a very important i to which thunduvaram is 
attached in some cases. 
l The next document is Exhibit p (4). This is one of the pro- 
posals or offers -made for the plaint Sellur village and the other 
Abhishekakattalai Village in September 1823-by one of the 
intending proposal-lessees. This is for only one year. This 
` proposer’ s proposal, seems to have been accepted also for the three 
succeeding Paslis 1934 to 1236, that is, July 1824 to June “1827 
_ (Bèè Exhibit F) because he‘agreed to pay 3,850.kalams of paddy 
rent per year instead of 3,750 kalamg which prevailed in the 
preceding 4 years. These documents which had effect between 
1820 and 1827 for 7 years clearly establish the temples proprie- 
tory kudivaram right in the village lands andthe fact that its 


lessees were changed even during this short .period. See also © 


' Exhibit YY (1), account of the receipts and disbursements of the 
temple i in the last year of the  přoposal-] -lease period. Then ` the 
lands were again taken up by the temple under amani system and 
Exhibit- N, is the account of the year 1827—28; This account 
shows that the entire gross produce was harvested by the temple, 
‘purakudivaram being paid out ‘of it to thé actual outer under 
the temple. (* * *) 2 

` We now come to an important doui of 1828—29 which 
is the paimash chittah of the Sellur village prepared i in that year. 


This document again, like the paimash of 1816, has been exhibit- 


ed not as one document, but as several documents, namely, H (2); 
WWW series (5 in number), XI me XLVIII series (10 in 
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Pe number), LXXXIV and LXXVII. This paimash account was 


laboriously prepared, though not by the higher grade Revenue ` 
Officers, Such an account, it is well-known, while fairly reliable 
as regards the numbers, extents and character of the lands as 
mentioned in it and as regards broad statéments-as to rights, is 
also found to contain statements based on the allegations of inter- 
ested and ignorant residents of the village and such statements are 
of very little value especially when there has been, no subsequent 
revision or check by an officer of one of the higher Revenue 


grades. (See observations in the judgment in a similar case’ - 
Naina -Pillat Marakayar v. Ramanathan Chettiar 1.) There 


are even statements of a somewhat (what I may call) absurd 
character found in such preliminary paimash accounts. In the 
present case for instance, while Exhibits H2, WWW and in fact 
every portion of this paimash chitta account of 1829 acknowledges 
the temple to be the sole ekabhogam mirasidar entitled to the full 
occupancy and cultivation right in the whole of the village lands, 
we find in Exhibit XI(b) (See page 438 of the printed documents 
papers) that 11 persons are described as ulavadai kani mirasi - 
tenants (under the ekabhogam mirasidar) of the village nanjah lands 
and one of these 11 persons is stated to be the temple itself, that 
is, the temple is a tenant of. land under itself, which is absurd.. ° 
Again the very next sentence in this Exhibit. XI (b) ig 
inconsistent with any kudivaram or occupancy right in all but 
the.temple, -because it says that the custom in the village is that 
only purakudivaram is entered in the Devasthanam accounts as _ 
given to tenants and that, because the Government geis its 
revenue in paddy, there is no mirasivaram in the village, This 
sentence clearly means that the mirasidar temple takes the whole — 
produce under its kudivaram or direct cultivation right and gives 
out of. it to the purakudi tenants the share due to them for the 
labour of cultivation. 


Guarding ourselves then ftom giving too much weight to the 
inconsistent and contradictory statements sometimes found here 
and there in this paimash account of 1829 (it seems not to have 
been checked by any higher revenue officer), the statements in 
this paimash account clearly indicate that the kudivaram right 
belonged to the temple alone as ekabhogam mirasidar. 


‘` 








.1. (1917) 33 M. L.J. 84. at page 96. 
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Then we come to the last set of the really important documents , 


in this case, namely, Exhibits E, F. 19, F. 20, XILI series, F2 and 
F3. We have seen that the proposal-leases came to an end in 1828 
and that the village lands were again harvested by the temple 
Manager, the Collector, on the amani system. The then Collector, 
Mr. Kindersley, in the year 1830, desired to substitute money 
payments on what was known asa “permanent commutation” 
rate, that is, commutation as regards the value of ‘the paddy 
revenue payable by the temples. (‘ The word permanent’ in 


some of these documents denotes only the permanency of the 


commutation rate at which the paddy grain due.to the Government 
ag melvaram revenue was permanently settled. See at the end 
of Exhibit E, where the temple lessees consent to the following 
provisions. “As for the nanjah melvaram in respect of the said 
village, we shall pay theervai according to the price per manently 
settled at 3$ pons per kalam. Whether the price becomes more 


or less shan that price, the profits or loss must go to us and not 
to the Government.’’) Mr. Kindersley also dropped the original 
pannai, purakudi and adimai cultivation systems and the 
intermediate ‘‘ proposal’? system and. let the entire cultivable 
lands in each temple village on what has become familiar, 
as the “ tharam- faisal muchilika” system to one or more 
lessees, such lessees (where there - were several) cheing 
usually the prominent, influential and representative persons 
among the numerous cultivators in the village. Many of these 
“ tharam faisal muchilikas ” have come in several cases before this 
Court. The important operative clauses in them have always 
been substantially the same. The applications to the Collector 
by the intending lessees in respect of these “tharam faisal 
muchilikas ” have slightly differed, in language, some of 
the applicants describing themselves as purakudies alone, some as 
kudimiras, some as purakudimiras, some as ulavadai puraku- 
dimiras and some (as in this case) ulavadai kudikanimiras, Some 
applications mentioned only one fasli, and others mentioned 
indefinite periods and soon, but the muchilikas in which the 
applications culminated,and which. were finally accepted by the 
Collector and were executed by the lessees, contained almost the 
same terms. In this plaint village of Sellur, the “ tharam faisal 
muchilika ” executed to the Collector is Exhibit E. It was executed 
on 6th February 1831 by seven persons, two of them Brahmins 
ol 
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(including a Brahmin lady), three of them Pillais and ‘two of.some 


‘ other caste. Inthe body of the document, the male Brahmin 


executant describes himself as purakudt Samu Iyer One other 
executant describes himself as ulavadai Kanimiras- Arunachéllam 
Pillai, Another executant Suppa Pillai signs at the end as purakudi 
Suppa Pillai. But all of them jointly execute Exhibit E, agreeing to 
be jointly liable under it in identical terms. The document begins 


_ by describing the nanjah and punjah lands which these have jointly 


agreed to accept from the temple for the purpose of cultivation 
from the current fasli. ‘They agree to pay the melvaram theervai 
due to the Government (the Collector, who obtained Exhibit E. 
being both the Government Agent and the temple Manager) in 
cash instead of grain, though the said theervai was directly due by 
the lessor (the temple) to the Government. They further 
agree to pay the equivalent price of the paddy grain besides 
the punjah cash rent due tothe temple as swamibhogam (soil 
proprietor’s dues, see Wilson’s Glossary). Then, they say that they 
will pay the rents as agreed upon as long as the lands are in their 
possession, Th .e are also provisions for paying additional 
revenue to Government when garden crops such as betel, tobacco, 
plantain, onions, garlic etc., are cultivated, besides an additional 
thunduvaram (of the same nature as swamibogam or soil 
proprietor’s share) to the temple. Provision is again made when 
waste lands are cultivated newly for paying additional theervai 
and.swamibhogam to the Government and the temple respec- 
tively. They are also to supply kudimaramath labour for répairs 
etc., besides men for carrying the temple pa ea in times of 
festivals and so on. 


* 


As I pointed out, none of the executants of the muchilika 
claims a higher right in any.portion `of th: lands than any of the 


other executants. I have dealt in my judgment in Naina Pillai. 
Marakayar v. Ramanathan Chettiar 1, the Mangal case with the- 


uniform interpretation which has been placed upon these “ tharam 
-faisal muchilikas ” by this High Court from _ Chockalinga Pillai 
v. Vythialinga Pandara Sannady 4, namely, that the lessees who 
execute those muchilikas and agree to cultivate lands under them 
do so on a terminable tenure and cannot claim a permanent right 
of occupancy. It is contended that the executants could not be 
held to ‘have agreed to ia their then sex} sting permanent 





(1917) 88 M. L: J. 84. 2, (1871)6M.H.G.R 164.. 


- 


~ 


PART VIIL) THE-MADBas LAW JUURNAL REPORTS. ` 249 


right of occupancy by executing this múchilika, assuming that they . 


had such a permanent right on the date of its execution, I shal! 
shortly ståte three considerations which refute this argument : 


Firstly, the burden of proving: that on the date, of this 
muchilika of 1831, the executants had a permanent right of 
occupancy lies very heavily on them arid on those claiming under 
them. (The contesting defendants have clearly admitted in this 
case that they claimed only under the executants of these muchilikas). 
It is not contended that in all the lands of the village taken together 
the executants had a joint permanent occupancy right. That the 
temple was cultivating atleast about one-third of the lands 


_. -through pannai purakudies then is admitted, the paimash of 1829, 


. ag I said already, making the statement that as regards those 
lands, the temple was its own ulavadai kudikani tenant. It is 
also admitted that these Brahmins and Pillais (wao executed 
Exhibit H,) and numerous other tenants cultivated distinct plots 
in the village separately and not jointly. The permanent 
occupancy right was in fact claimed only for those who are 
described in the paimash of 1329 as ulavadai kudikani mirasidars 
and not for the numerous persons described as purakudies etc. 
Mr. T. R. Venkatarama Sastri for the 43rd defendant even argued 
strenuously that the occupancy right could not be claimed for the 
lands in the vadapatht (northern half) portion of the village lands 
but only for the lands in the thenpathi (southern half) portion in 
the holding of his client, the two halves being separated by a com- 


mon irrigation channel. That the descriptions given of themselves 


by these tenants are of little value has been held in almost all the 


cases Mere assertion bya tenant, especially where his landlord is . 
a temple whose trustee cannot give an occupancy right without: 
breach of trust, would not derogate from the plain rights of the 


temple. See Satya Sri v: Kartik 1 and Maharanee Shibessouree 
Debia v. Mothooranath Acharjo 2. In `-Chidambara Pillai v. 


Thiruvengadathiengar, 3 followed in this respect even in 


Cheekati. Zamindar v. Ranasooru Dhora +, the presumption 
against the existence of occupancy rights in a tenant, holding 


under a person who himself owns the kudivaram proprietory right. 


in the goil is stated to be a strong presumption. In the present 
cage, except the vague description of some cultivating tenants in 


1. (1912) 15 C L.J 227- . 7, 2, (1869) 18 M. I- A. 270:7- 
3. (1887) 7 M. D.J.1. 4. (1899) I. L R. 23 M. 818, 
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the paimash of 1829 as ulavadi kudikani mirasidars and the fact 


- recorded in that paimash account that some lands in the posses- 


sion of one of these tenants were mortgaged to the temple and to 
another person (even assuming such statements to be true and 
even assuming that the mortgage was in 1811 under (Exhibit 
XLVI) there is no other evidence to support the conten- 
tion that in 1831, any cultivable lands, much less all the 
cultivable lands in the village, were held under permanent 
occupancy right, whereas the overwhelming probabilities are 


against the validity of that contention. 


In the second place, I think, considering the influence of the 
old Hast India Company’s Collectors and even of he Subordinate 
Revenue Officers, the executants of the muchilika Ixhibit E who 
represented all the cultivating tenants, must be deemed to have 
agreed thereafter not to claim any larger. interest (assuming that 
they had any such plausible claims before that) when they accept- 
ed the lands for cultivation under the terms of Exhibit E than 
was expressly reserved to them thereunder, It seems ' difficult to 
hold that persons intending to claim varying rights (some superior 
and some inferior, the superior rights again to be attached to 
some only of the lands and the inferior rights to other lands) 
would jointly execute the same muchilika clubbing all the cultiva- 
ble lands together and agreeing to hold them on the same terms 


(with further provisions for cultivating additional lands not then- 


held by any of them and so on) unless as decided in some of the 
cases on similar facts, they intended that the newly created lease- 
hold rights under the “tharam faisal muchilika’’ should supersede 
the vague and varying old rights, ifany. The permanent right, 
alleged to have already existed, is again claimed not under any 
perpetual lease granted with reference to any specific area, but 
because the tenants were ulavadai kudikani mirasidars of the entire 
village Jands. ‘The arguments at page 9 of the case Chidambara 
Pillai v. Thiruvengadathiengar, | on this point are very instruc- 
tive. “‘ Further, the provisions which the seveal leases contain with 
reference to the cultivation of poramboke, the protection of trees 
and the appropriation of trees seem to indicate that this kudikani 
right, if any, did not extend to other than land under actual 
cultivation and this is not ordinarily the case where ryots have 
kudikani right to the village as contradistinguished from a per- 


7 
— IaM 


1 (1887)7 M, L. J. 1, 





$ 
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petual lease granted with “reference to a specific area, It is not Muna | 
‘the appellants’ case that they or their ancestors hada perpetual ~ perne 
lease from the temple.” In Thiagaraja v. Giyana Sambanda te 
Pandara Sannudhi, ! Kernan, J., saysat page 79 “it is contended = Alagappa ` 
that long possession ‘is evidence of right of occupiney. But Shebtlar: 
when the right of possession or right to continue in possession 18 eons 


proved, asin this case, to have arisen under a written instrument 
which does not provide for right of permanent occupancy, then the 
right to possession must prima facie follow the terms of the instru- 
„ment in the absence of any subsequent agreement.” In that case, 
the defendants had been in possession since, at all events, 1827 
(see page 78), that is, before the date of the muchilika of 1830 
which gave them the right to continue in possession u under certain 
definite terms. The learned Judge, as I said above, held that 
the right to so continue must be governed by the terms of the 
“tharam faisal muchilika’’ and not by any prior circumstance. 
Even when there was a regular perpetual lease granted to a 
tenant in 1820, it was held by the first two Courts in the case 
decided in Mayandi Chettiar v. Chockalingam Pillai 2, that by 
applying for a fresh grant and executing a “tharam faisal muchi- 
lika” in 1842 “the tenant had either given up or had lost all his 
right to the perpetual lease granted to him by the temple autho- 
rities and that all he and his successors have to depend upon is 
the fresh contract made with the Collector in 1832 under which `’ | 
no permanent right of occupancy was conferred,” This conclusion 
was approved of by their Lordships of the Privy Council. 


Thirdly, the areas of the holdings after the date of this “tharam - 
faisal muchilika” Exhibit E of 1831 do not correspond to the areas 
mentioned in the paimash of 1829, Exhibit XI (b). In Exhibit XI 
(b) for instance Appisami Appa is alleged to be the tenant of 2 
velis plus 7 velis 5 məhs, total 94 velis. But ‘he is content to 
hold after the date of Exhibit H, 2 valis 2 mahs and 65 gulis 
(see Exhibit F 20) and is described in Exhibit F 20 as a mere 
purakudi, while in the paimash account he is one of the eleven 
ulavadai kudikani mirasidars. The learned Subordinate Judge 
has also shown how the descriptions as regards both the lands 
and the tenants mentioned in the paimash of 1849 are full of - 
inconsistencies and contradictions, udopting the statement, prepared 
by the plaintiff's vakil in. the lower court from the records. 


1- (1887) I L. R. 11 M. 77. 3 (1904) I. L. R. 27 3$. 291. 
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(See paragraph 104 of the Subordinate Judge’s judgment and the 
statement marked A appended to that judgment). | 


Another contention was that the conduct of the temple trus- 
tees in standing by when the tenants were alienating by sale and 
mortgage and subdividing their holdings conferred a right -of 
permanent occupancy on the tenants by estoppel or by prescription. 
I have nothing to add to what I said to a similar contention in the 
case in Naina Pillai Marakayar v. Ramanathan Chettiar, 1 and 
I must, therefore, reject the contention. As Muthusawmi Aiyar, J., 
said in'the case in Chidambara Pillai v, Thiruvengadathiengar 2 
“Seeing that the officers of Government had managed the temple 
villages for many years prior to 1857, it is not improbable that the 
consideration shown by them to purakudies as an incident of good 
management and the length of time for’ which the purakudies 
cultivated, inspired them with a belief that they were not liable 
to be ejected as long as they were punctual in the payment of 
rent. This may account for salesand mortgages by the appellants 
and their predecessors accompanied with an assertion of kudikani 
right which may loosely be used to indicate a permanent tenure 
of some kind or other. It may be that the trustees took no notice _ 
of what the purakudies did as they undertook (with the Collector) 
not to interfere with their occupation so long as they’ regularly 
paid rent.” I shall, therefore, not refer in detail to the numerous 


_ documents on the defendants’ side subsequent to 1831 ranging ° 


from 1838 (see Exhibit LXXXVID to J anuary 1910. (see 
Exhibit IV, dated about 3 months before suit) indicatng volun- - 
tary and involuntary alienations of the holdings and the recognition 
of the alienees as tenants by the temple. 


In ‘the-result, I agree with the conclusions of the Subor- 
dinate Judge on the principal three issues. The Appeal No. 
228 of 1916 therefore substantially fails except in two particulars, 
(1) the defendants Nos. 44, 137, 188 and - 139 will be exonerated 
from the plaintiff’s claim as they disclaimed all interest in the 
lands, and (2) the mesne profits awarded would be separately 
assessed against the 43rd defendant as regards the lands in hig 
possession. In other respects, the appeal is dismissed, the 43rd 
defendant paying proportionate costs to the plaintiff in both courts 
on the value of the relief decreed against him. 











1. (1917) 38 M. L. J. 84. - 3. (1887) 7M. J.liat page 10, 
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[With slight modifications which are not material to this ` ` Muna 
a S a Muhammad 
-report, the other two appeals. were also dismissed. | _  Rowther 
` Lastly, there are the Memoranda of Cross Objections filed ` yguiny 
by the plaintiff as regards the house-sites and houses in the rant 
é ' 


possession of the defendants. These properties are clearly not akai 
included in the “tharam faisal muchilika, ” Exhibit E, and the eee 
plaintiff has not shown any title to eject the defendants from the - 
house-sites and houses. The other contentions except interest on 
mesne profits in the Memoranda of Cross Objections are not 
epressed. The Memoranda are therefore dismissed with costs 
except as regards interest on mesne profits which will be allowed 
-at 6 per cent, -per annum from date of plaint. 
ALY. V. ' 
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In re. 7 i 
Criminal Procedure Code, 8. 5171—8cope of—The Madras Towns Nuisances - 
Act (III of 1889) Ss. 6 and T—Conviction under—Sovereigns found in accused's 
pocket and waist-cloth—No proof that ees had been staked— Confiscation of, Appait 
illegal. yer 
The faot. that money is found in the east or waist-cloth of a person engaged mee 
_ in gambling does not, by itself, lead to the inference that it has been staked. 
` Where a magistrate convicted the accused of offences under 8s. 6 and T of tha 
Madras Towns Nuisances Act and at the sime time made an order for the confis, 
- oation of four sovereigns found in their pooket and waist-cloth and there was no 
evidence that the sovereigns had been actually staked, held that the order of con: 
fiscation was illegal. 


` Por Ayling, J.—S. 517 of the Code of Oriminal Procedure, wide ag it is, Gen 
not confer on a Court en absolute power of disposition of property regarding which 
_ `- Ro offence has been committed and which has not been used for the commission ‘of 
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C. Narasimkachariar, Jor the Public Prosecutor on behalf - 


of the Crown. 
The Court made the following ; 
Order :— Ayling, J.;—I can see no reason for interfering with 


the-conviction in this case or with the order directing the destruc- - 


- 


tion of the cards. Thé real difficulty is in determining whether the | 


Magistrate had jurisdiction to pass the order confiscating the 


money (12 sovereigns) found on the persons of accused 2 & 3. ~ 
The order admittedly cannot be brought under the last 


paragraph of S. 3 of Act III of 1889, inasmuch as the convic- ~ 
tion was not under clause (10) of the same section: and it can ` 
only be upheld if it is covered by S. 517, Criminal Procedure Code ` 

‘ Cl. 1 of which runs as follows :— ' 

“ When an inquiry ora trial in any Criminal Court ig 


concluded, the Court may make such order as it thinks fit for the 


„disposal of any property or document produced before it or in its- 


Custody or regarding which any offence appears to have been 
committed, or one has been used ‘for the commission of any 
offence”. 


Mr. C. Narasimhachariar, d appeared for the Public Pro- 
secutor has endeavoured to support it on two grounds :— 

1. That the money was property *‘ which has been used for 
the commission of an.offence”’, i. e., gaming in a common gaming 
house (S. 7 of Act III of 1889). 

2. That, even if it were not, the Court had jurisdiction 


to dispose of it by confiscation under the earlier part of the clause . 


as property produced before it. 


I have no doubt that the sasha authorises the confiscation of : 


property “‘ which has been used for the commission af an offence”. 


(Vide Ramaswami Aiyar v. Venkateswara Aiyar. 1). But are the 
sovereigns, such property? The Sub Magistrate who passed the 


order merely speaks of them as property ‘‘concerned in the case” 


The Sub Divisional Mag iste in upholding it calls them ‘‘ gove- * 


reigns used for gaming;’ ’ but he does not refer to, much less discuss, : 


the evidence to show that they were used for gaming, or consider 


the difference between the sovereigns found in 3rd accused’s mouth 
and the sovereigns found in 2nd accused’s pocket. I take it the coins. 


can only be said to have been used for gaming if they had been 
actually staked. : 





1- (1912) 24 M. L. J. 1. 
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Now as regards the eight sovereigns found in 3rd accused's. 


- mouth, I think this can be legitimately inferred from the evidence, 
The place of concealment tends to indicate a guilty knowledge and 


` - prosecution witness No. 1 deposes that, when the police party 


- entered, 7 or 8 sovereigns were lying on the mat with the cards. 
These disappeared somehow; and it may be fairly inferred that 3rd 
- accused, who was one of the ‘gamblers, snatched them up and put 
them in his mouth. I think the order of confiscation of the eight 
' govereigns fourid in 3rd accused’s mouth can be upheld on: this 
ground. 


The other four were found, three tied in 3rd accused's waist- 
cloth and one in 2nd accused’s pocket. There is nothing to indicate 
that these coins had been staked; and it cannot be inferred from 
the fact they were found in the pocket or cloth of a person engaged 
‘in. gambling. Emperor v. Walli Mussaji,1 and Emperor v. 
Tota, 2 are cases in which orders for confiscation of money in 
similar circumstances were set aside, because they were not covered 


_ Appaji 
Iyer 
sr In ree - 


a 


© Ayling, J. 


by the terms of the Gambling Acts in force ; there was apparently _ 


no suggestion in either case that any portion of S. 517, 
Criminal Procedure Code, could be invoked in aid of the order. 


Mr. Narasimhachariar, however, seeks to fall back on the ° 


first portion of the section, and argues that the coms were produced 


before the Court, and that the Court is authorised to dispose ofthem | 


“as it thinks fit’—-which words would, he says, include even 
confiscation, The section was altered in 1898 and its present 
wording is, no doubt, startlingly wide; but I cannot believe that 
it was intended thereby to confer on a Court the absolute power 
of disposition of property regarding which no offence has been 
committed and which has not been used for the commission of an 
offence. A reference to the draft bill which ended in the Code of 
~ 1898 shows that the original intention was to empower a Court to 


pags such order as it-thought fit for the disposal of any property ` 


produced before it, “ the title to which is doubtful or in dispute” — 
which seems to indicate a provis ional disposal of such property, 
leaving any party claiming an interest therein to seek his remedy 
through the usual channels against the holder. In the Select 


> Committee the words “the title to which is doubtful or in dispute” 


_ disappeared, an omission which is not explained in the Committee's 
report. If the intention had been to confer,such wide punitive 
i m2 1. L. R. 26 B. 641. ` °2. (1904) I. L. R. 96 A. 270. ` 
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powers a8 are now claimed (for confiscation implies nothing less) 
it is difficult to believe that no explanation would have been offered. 
We have not been referred to any case in which the section has 
been construed in such a wide sense. The judgment in Russel Babee. 
v. Ahmed Musaji 1 implies no more than the limited and provi- 
sional power above indicated. The two cases already quoted, 
Emperor v, Walli Mussajt 2 and Emperor v. Tota 8 are both in- 
directly against such a view; for in each case the order’ set aside _ 
could apparently have been supported in view of the law contended 
for on behalf of the Crown. With these may be read the order 
in Ponnusamt Pillai, In re 4 which is indeed an authority to the 
contrary, though no doubt of an obiter nature and unsupported by 
reasons. I may also refer to the view taken by the learned Judges ` 
in Abinash Chandra Bhattacharjee v, Emperor 5, regarding the 
proper interpretation of the earlier portion of the section, although: 
Tam unable to follow them as regards the limitation of for- _ 
feiture of property connected with an offence. - 


I would set aside the order of confiscation of these four 
sovereigns as not warranted by S. 517, Criminal Procedure Code, 
and direct their return to the persons from whom they were 
seized. 


Phillips, J—The first point taken is that the finding thatthe 
house is a gaming house is based on the uncorroborated testimony 
of an accomplice. In the first place prosecution witness No. 2 is 
hardly an accomplice in the offence charged, although he may 
have frequented the house for gambling on previous occasions, and 
secondly, the evidence of prosecution witness No. 1 is corroborative . 
in that it shows that some nine persons of different castes were 
gambling together. Our interference in the concurrent finding 
of two Courts is not called for on this ground. . 


The second point is that the order to confiscate the cards and 
sovereigns is not legal, The Sub-Magistrate does not state under 


~ what provision of law he passed the order, but inasmuch as the 


convictions” were under Ss.6 and 7 of Act III of 1889 the 
order cannot have been passed under S. 8 of that Act, and 


the presumption being that the Sub-Magistrate acted accor- -. 


ding to law the order must have been passed under $. 517, 


1, (1906) T. L. R. 840, 847. -> a, (1902) I. L, R, 26 B 641. 
3. (1904) I. L, R. 28 A, 270, 4. (1909) 19 M, L. J. 254, 


5. (1907) I. L R. 84:0. 986, 
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Criminal Procedure Code, the section relied on by the.Sub- 
Divisional Magistrate. The question then is whether the 
order is a legal order ; and the cases quoted for ` petitioners, 1. e., 


Emperor v. Walli Mussaji 1 and Emperor v. Tota 2 are not - very 


much to the point as they relate to the provisions of special acts 
and not to §. 517, Criminal Procedure Code. The powers under 
the section are very large, and the Magistrate’s discretion under 
it ig wide, for he can make such order “as he- thinks fit” for the 
disposal of any property produced before him (vide Russel Bibi v. 
Ahmed Musaji 3). Such discretion must, I take it, be exercised 
judicially, and-if it has been so exerdised, I do not think that we 
should interfere in revision, especially when the order has been 
_ confirmed by an appellate Court. In the present case prosecution 
witness No, 1 says, that he saw sovereigns being used for gambling, 


"and when accused 1 to 8 were arrested eight sovereigns were found _ 


in 3rd accused’s mouth, three in a towel or handkerchief tucked into 
his waist and one in 2nd accused’s pocket. Under 8, 3 of Act IIT 
of 1889 money employed or displayed for the purpose of gaming 1s 
liable to forfeiture, and consequently an order under S. 517, Criminal 


Procedure Code, for the confiscation of money employed or displayed . 


for. the purpose of gaming would be a legal order, for it would be 
an order passed on the lines of a statutory provision for similar 
cases and could not be deemed to bean arbitrary exercise of 
discretion. In this case, however, there-is no definite proof that 
these particular sovereigns were employed or displayed for the 
purpose of gaming, but in view of the fact that sovereigns had 
been used for gaming and had been seen on the mat used by the 
gamblers, it is a most unreasonable presumption that the 
sovereigns found on accused 2 and 3 were some of those 
sovereigns. The eight sovereigns in ord accused's ‘mouth can 


~ . hardly be said to have been carried by him in this way in the 


ordinary course of business; and a very natural inference would 
be that he had snatched up the coins from the mat and concealed 
them in his mouth, and the inference is all the stronger from the 
fact that he had three other ‘sovereigns tied up ina cloth at his 
waist. The inference as to these latter'and the one sovereign 
found with 2nd accused that they were being employed for 

‘gaming is much weaker, but there is the circumstance that 
- accused 2 and 3 have not explained their possession on an y other 


1, (1902) I. L. R, 26 B. 641. 2. (1904) I. L. R. 26 A, 270, 
3. (1906) LL R. 34 0, 347, 
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iy thea The evidence of EATA witness No. 1 isincredible and 


-àf believed, would merely show that ist accused was going to 


give him 12 sovereigns the following day to convert into jewellery. 
In a case under the Madras City Police Act III of 1888, Queen | 
Empress v. Bhashyam Chetti 1 it has been held that the Magistrate. 
was not required to holdan enquiry as to whether the money 
Ordered to be forfeited had been used for gaming, that it was ` 
sufficient that the money etc,, had been seized by the Com- ` 
missioner of Police under circumstances of reasonable suspicion 
entertained by him. If money were found ina gambler’s purse 
and there were no circumstances to suggest that it had been 
employed for gaming, it would certainly be unreasonable to order 
its confiscation, but in this case there are circumstances from ` 
which the inference can be drawn that the sovereigns had been 
employed for gaming. As regards eight of them the inference is 
very strong, but the inference as regards the other four is much 
weaker, and while I am doubtful whether it can be said that the. 
Magistrates have exercised their discretion in an arbitrary manner 
as regards these four sovereigns and that, I take it, would be the 


‘only ground for interference by this Court ina case of revision, 


‘Iam not prepared to differ from my learned brother’s opinion 
and agree in the order proposed, 
A. V. V. Se 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT SIR JOHN WALLIS CHIEF JUSTIOB, AND 
MR. JUSTICE KUMARASWAMI SASTRI. 


Doraisami Pillai, declared major Appellant* (Plain- 
(Vide order on C. M. P. No. ` 1588 tiff) 
of 1917.) ; , i 
v. 
Chinnia Goundan and others - © ... Respondents (De- 


Jendants 1 to 5.) 


Hindu Law—Adoption— Consent of sapindas subsequently given, cannot vali- 
dote—Deed—Construction—Release when operative’as @ conveyonce—Pleadings— 
Amendment of—Events subsequent to the institution of the sutt—Power of Court to 
take cognizance of, and grant relief accordingly—Suit for redemption claiming as 
heir—Relief on the strength of a conveyance from the true heir obtained by plaintiff 
subsequent to the institution of the suit, if can be granied, 

The subsequent assent of the sapindes will nob validate an adoption bya 
widow who had no such assent at the time of the adoption. 


-Z * A, B. No. 88 of 1916. 48th September 1917. 
1. (1896) I. L. R.19M. 209, 
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A document though styled~a release can be treated as a conveyances if it 


appears clearly that the intention of the exeoutant of the document was to trans- 
fer his rights. 

In 1914 plaintiff brought a suit for redemption of a ‘ionionee executed by 
the widow of tha last male owner, alleging that he was the son of a person adopted 
by the widow, The defendants in their written statement questioned the legality 
of the adoption of the plaintifi’s father, whereupon the plaintifi obtained a con- 
veyance of all his rights from the person who, but for the adoption, would be the 
heir of the last male owner on tha death of the widow in the year 1902; and in a 
supplemental written statement filed by him plaintiff relied on the conveyance as 
giving him a right to redeem. An issue was also raised on the plea set up by the 
plaintiff in his supplemental written statement. It-~was found that though his 

-adoption was invalid in law, the plaintifi’s father had been in possession of the 
estate as the adopted son of the last mala owner and that the plaintiff went into 
possession of the properties on the death of his father, without any objection from 
the reversioners ; that the plaintiff had instituted the suit. for redemption in the 
belief that his right was unquestionable ; and that when plaintifi’s title was ques- 
tioned by the defendants he put himself right by obtaining a conveyance from the 
next reversioner. It was also found that at the time when the additional written 
Statement was put in by the plaintiff and for a long time thereafter, the right to 
redeem the mortgage would not be barred and that otherwise there was no preju- 
dice to the defendants by allowing the plaintiff to amend his claim. Held that, 
in the circumstances of the case, the Court should grant the plaintiff a deorea for 
redemption on the title sat up by him in his additional written statement without 
driving him to a fresh suit. 

Rishandas Rupchand v. Rachappa Vithoba 1, Referred to, 

Mathura Mohan Saha v. Ram Kumara Saha and Chittagong District Board 2, 
Rangayya Reddy v. Subramania Iyer | 3, Distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of North Arcot in O. S. No. 37 of 1914., 
C. V. Ananthakrishna Aiyar for Appellant. 
P. R. Ganapathi Aiyar for Respondents, 
The Court delivered the following - 
Judgments :—The Chief Justice :—This is an appeal from 4 
decision of the Subordinate Judge of North Arcot, dismissing a 


suit by the plaintiff for redemption of the mortgage Ex. VII 
executed by the senior widow of the last‘male- owner on the 27th 


February 1875, and also for a declaration that a lease executed by - 


her previously on the 28th October 1874 (Ex. XIII) is not bind- 
ing-on the plaintiff. The plaintiff's suit was based on the alleged 
adoption of his father by the junior widow of the last male owner 
-in the year 1879. The last male owner died about the year 1850 
and there is really no evidence of any authority given by him to 
“hig widow to make the adoption. Another question which arisés 


77 4, (1909) I. L R. 38 B. 644. 2. (1915) I È. R. 48 0..790, 817, 
8, (1917) I. L. R 40 M, 865. 
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is whether one widow could adopt without the consent of the other 
widow and then there is the question whether the adoption was 
made with the consent of the sapindas. On the latter question 
the Subordinate Judge hag found that it is not shown that the 
adoption was made either with the consent of the senior widow 
or the sapindas. The next reversionerc omes forward now as- 
plaintiff's 1st witness and says that he was present and consented. 
But in 1890 he filed a suit to declare the adoption invalid and 
little weight attaches either to his testimony or to the testimony 
of the 3rd witness of the plaintiff whom the Subordinate Judge ° 
has not believed. We are_therefore not prepared to interfere 
with the finding of the Subordinate Judge that the consent of the 
sapindas ab the time of the adoption has not been proved. 
There is considerable -evidence that many years later, the 
reversioners gave ‘their consent to the transaction. But we 
‘are not prepared in the absence of authority to hold 
that such subsequent assent of the sapindas would validate the 
adoption. The doctrine of the consent of the sapindas validating 
an adoption which was laid down by the Privy Council in the 
Ramnad Case was based largely upon the custom prevailing in this 
part of India, rather than upon cited texts. A different custom pre- 
vails in Bombay and Bengal. We are not prepared in the absence 
of any evidence or authority to hold that the custom under which 
the consent of the sapindas is held to validate adoption can be ex- 
tended to consent given long after the date of the adoption and we 


- think that considerable inconvenience and uncertainty would result 


from giving the doctrine any such further development, It is 
therefore unnecessary to consider the question of the alleged failure 
of the senior widow to give her consent or the effect of her having 
subsequently given it. On this finding the plaintiff’s case as 
originally laid in the plaint musi fail. 
'.. The adoption was not proved. But ina supplemental written 
statement which he put in, he relied on a-releage (Ex. R) which 
was executed in his favour after the filing of the plaint by the 
person who was the right heir of the last male owner on the death 
of the junior widow in 1902, if there was no adoption of the plain- 
tiff’s father. That document was entered into between the plaintiff 
who with his father before him had been in possession of the estate 


- for a. great many years on the footing of the adoption and the- 


person who was entitled to succeed in 1902 if there was no- 
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adoption.- By that document the heir released all his vighta in Doraiswami 


favour of the plaintiff, We cannot agree with the Subordinate 
Judge that Ex. R., does not purport to be and is not a conveyance. 
The word used js ese but the intention to transfer any rights 
which the executant of the -document has is clear and we see no 
_ sufficient reason why it should not be treated as a conveyance. The 
question next arises how far the plaintiff should be allowed to rely 
upon this title in the-present suit. The matter was made the 
subject of an issue which was clearly in our opinion intended not 
only to raise the question whether he was entitled to put forward 
such aclaim in this suit but also whether such a claim if put 
forward would be a good one. The, Subordinate Judge held that 
Ex. R which was executed after the institution of the suit could not 
supply the plaintiff's want of title and it has been strenuously con- 
‘tended before us that a cause of action which arises subsequently 
to the institution of the suit cannot properly be included in the suit 
by amending the pleadings and must form the matter of a fresh suit. 
A. G. v. Corporation of Avon, 1 Evans v. ‘Bagshaw 9, Creed v. 
Creed 8, Prannath Sahah v. Madhu Khulu 4, Sarat Chandra 
Banca v. Apurpa Krishna Roy 5, Mathura Mohan Saha v. 
Ram Kumara Saha and Chittagong District Board $, Rangayya 
Reddy v. Subramania Aiyar 7. The English Aen relied on 
by the other side, Bourke v. Davis 8 is not strictly in point as what 
happened was. that the plaintiff who discovered after the institution 
of the suit that he was not the owner of the bed of the river as 
he had supposed and obtained a conveyance of it was allowed to 
issue.a fresh writ as to the infringement of his right as to the 
bed of the river and both suits were ordered to be tried together. 
There are no English decisions since the Judicature Act that such 
a course is absolutely incompetent and on the other hand as 
observed in Kishandas Rupchand v. Rachappa Vithoba ®, 
the discretion conferred under O. VI rule- 17 (of the C. 'P. 
Code) and O. XXVIII Rule 1 of the English Rules is very wide. 
In the present case the plaintiff’s father had been in possession of- 
the estate as adopted son of the last male owner until his death 
with the consent of all the reversioners and the plaintiff had 


1. (1868) 8 De. G & S. 687. 9. (1870) 5 Ch. 840. 
3. (1918) Ir. Rep. 1 Oh. 48. 4, (1886) I. L. R. 18 Cal. 96. 
5. (1911) 14 0. D, J. 65. 6, (1915) I.L.R. 43 © 790 at 817. 
7. (1917) LD.R. 40M 855. 8. (1889) 44 Oh. D, 110, 
9° (1909) T. L. R. 83 B. 644. l 
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succeeded him and instituted the present suit on the footing that 
his title was unquestionable, as indeed it-was, so far as his family 
is concerned. When it was questioned by the defendant he at once 
put himself right as far as he could by obtaining Ex, R, from the 
next reversioner and put in an additional written statement on 
which an issue was raised apparently without objection. In this 
state of things I do not think that we are compelled in appeal to 
say that the amendment was wrongly allowed and that the issue 
as to the plaintiffs rights under Ex. R. was wrongly raised. To 
say that a plaintiff cannot be allowed to cure a formal defect in his” 
title to sue ‘at an early stage of the suit as soon as it is. challenged 
and, must be driven in every such case to a i fresh suit appears 
„to me to impose an undue hardship on ‘Titigants. in India 
' having regard -to the state of the law as to court-fees and cost 
of litigation, and I do not think. we are compelled by authority 
to adopt such a view as to interfere in appeal in any case where 


= guch an amendment has been allowed iri the Lower Court. I am 


- of course assuming that the amendment is otherwise proper and 
` does not prejudice the other side. As regards the plaintiff's claim to 
redeem the mortgage, the mortgage had not yet become barred and 
will not be barred for a great many years more and in these circum- 
stances we think that having regard to the issue which has been 
framed he should be given relief so far as regards the redemption 
of the mortgage. As regards his claim for a declaration that the 
prior lease is not binding upon him, that stands in a very different 
position because assuming there was no adoption the right of his 
assignor the next heir arose on the death of the last widow in 
1902 and is alleged to have become barred even before the*date of 
the assignment. We think it would be wrong to-~allow. the 
plaintiff to question that lease in this suit. -The position is a some- 
what curious one. The lease (Ex. XIII) of the 29th October 1874 
Was & permanent lease of 3 villages executed by the senior widow 
in favour of one Papi Reddy, the ancestor of these defendants and 
the usufructuary mortgage (Ex. VII) of the 27th February 1875 
was a mortgage by the same senior widow to a third- party, of 
one of these 3 villages in which it was recited that she had 
arranged with Papi Reddy that the mortgagee’s possession should 
not be intérfered with, and by Ex. N, executed shortly afterwards 
on the 1st March 1875 in favour of the mortgagee, Narayanas wami 
Reddi, she affirmed the lease for the period of the usufructuary 
mortgage till the mortgage is redeemed. Then by Ex, IX of the 


- 


- 


PART IX.] , THE MADRAS LAW JOURNAL REPORTS. * 968 


14th March 1876 Narayanaswami Reddi, the mortgagee, assigned Doraiswam 
to Papi Reddy his rights under Ex. VII and Ex. N which was ae 

a Supplemenial lease in which ib was récited thai Papi Reddi has areal 
attested it toshow that he had suspsndéd his rights under the —- 
lease as regards this one village until the mortgage should be . ve 
redeemed. Thus by Hx. IX of the 14th March 1876 the 

mortgagee assigned all his rights to Papi Reddy who thus united 

in his own ‘original lease Ex. XIII, the mortgage Hx. VII and the 

lease supplemental to the mortgage, Hx. N. The result of these 
transactions is that on redemption the defendant will be entitled © 

to remain in possession under the lease, Ex.. XIII and subject to 

the terms of the lease which as we have already held cannot be 
' questioned in the present suit, and there will bea declaration to 

that effect. The plaintiff is desirous of being allowed to redeem 

even on these terms. In the resùlt we reverse the decree of the 

Lower Court and direct thé Subordinate Judge to take the 

necessary accounts and pass a preliminary decree for redemption, 
The plaintiff must pay the costs of this. appeal, The other costs 

to be dealt with inthe decree. J . ‘ 


Kumaraswami Sastri, J:—I agree. 
he NN, aa 


-r 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


O -‘Prusent:—Sir Joun Warns, Cawr Justicz, Mr. 
JUSTIOE BAKEWELL AND MR. JUSTIOE KUMARASWAMI SASTRI. 


Manjeshwara Krishnayya ... Appellant* (8rd Defendant) 

= - V, z a r 
Vasudeva Mallayya and others ... Respondents (Plaintiffs 1 to 

' 5 and 1st Deft’s. L-R.) 


Lis pendens—Docirine applicable only as between opponents in a suiti—Doos not MManjeshwara 
apply to alésnations by parties ranged on the same side and between whom there ts Krishnayya 
` no issue—Transfer of Property Act, S. 52—" Any other partiy” meaning of— 
Should receive a restrictive construction. 

The principle of lis pendens is only applicable as between opponents with 
regard to alienations made by any one of them during suit. 
~ Bellamy y. Szbine 1, Faig Husainkhan y. Prag Narain? , Referred to. 

The language of S. 52 of ‘she Transfer of Property Act, which enacts that 
property cannot be transferred by any party to the suit or proceeding so as to affect 


-*T,, P. A. No. 388 of 1916. Oe 2lst September 1917. ` ~ 
i (1857) 1DeG.and 8 568. 2. (1907) I. L. R. 29 A.339 ab 345 (P.C.)} 
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Manjeshwara the rights of any other party thereto. does not compel the courts to apply the 
Krishnayya ‘ doctrine as between parties to the suit who are arrayed on the same side and bet- 


y na ween whom there i is no issue for adjudication. : 
M dlayye, ~ The expression ‘‘or any other party” in S, 52 should receive a restricted oon- 


struction and means any other party between whom and the party alienating there 
_ is an issue for decision which might be prejudiced by, the alienation, 


Appeal under Cl. 15 of the Letters Patent against the judg- ` 

Gn ment of the Hon’ble Mr. Justice Phillips in S. A. No. 1736 of 

1914 preferred against the decree of the District Court of South 

Canara in A. 5, No, 45 of 1913 preferred against the decree of 

the Court of the Subordinate -J udge of South Canara in O. S. 

- “No. 60 of 1911 (O, S. No. b9 of 1906 on the file of the District 

oS Court of S. Canara. ` .- 
The Second Appeal came on for hearing before their Lord- ` 
ships Oldfield and Phillips, JJ. who delivered the following - 


Judgments :—Oldfield, J :—Plaintiffs sue to recover on a mortgage on the suit 
Oldfield, J ‘property, admittedly executed by lat defendant in favour of their predecessors in 
interest, 8rd defendant. The appellant isa transferee of the property from 2nd 
defendant, who.isa transferee from lst defendant in virtue of transactions to be 
detailed later. 8rd defendant’s contention is that the mortgage is invalid, because 
it was entirely without consideration. The lower Appellate Court decided against 
this on the e ground that 3rd defendant was concluded by the decision in Second 
Appeal No. , 898 of 1902; it modified the deoree of the Subordinate Judge only on 
. another point, regarding which there is no dispute before us. 


For the understanding of the effect of the decree in Second Appeal No. 828 of 

1902 the necessary facts are that 1st defendant bought the property from one 

ve Manjunatha, leaving rupees one thousand and five hundred of the consideration 

outstanding, rupees one thousand on a promissory note and rupees five hundred, 

which had not been paid, when it should have been, at registration. This rupees 

one thousand five hundred and another sum of rupees five- hundred, which does 

not affect the present argument, were raised by let defendant by the suit hypothe- 

. cation of the property to plaintiff's predecessor. 2nd defendant, holding a deorae 
= against Manjunatha attached the debt due to him by Ist defendant and, proceeding 
‘ against the latter, obtained a decree and bought in the property, thus «becoming 
the mortgagee of plaintifi’s predecessor. Manjunatha, apparently apprehensive of 
competition between his right-to ‘a charge for unpaid purchase money and the 
mortguge, brought Original Suit No. 114 of 1898 to have the mortgage and also: 
the previous sale to 1st defendant declared invalid on the grounds that they were’ 
colourable and without consideration. The High Court in Second Appeal No. 823: 

of 1902 held that the sale was valid and thit the mortgage was valid subject to 
Manjunatha’ claim to his unpaid purchase money, the principal of which it 
found to be rupees one thousand, theamount above referred to as due on a promises: 
sory note. This judgment is the basis of the lower Appellate Court’s decision 
against 2nd defendant and 3rd defendant. The parties to it were Manjunatha as 
plaintiff and 1st defendant, his w fe, and plaintifi’s predecessor as deferidants. 
In the second appeal, the last mentioned was appellant and the legal representa- 
tives of Manjunatha, lst defendant and his'wife, were respondents. Throughout 
the proceedings plaintiffs’ Predecessor and Ist defendant aeaea the validity of the 

. mortgage. 


b "e 


` p g 
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Contrary to lst defendant's previous pleading, his successors ~2nd and 8rd Manjeshwara 
defendants have contended in the present suit that the mortgage was without con- ` Krishnayya 
sideration and is not binding on them or the property in the latter’s hands. And a 
accordingly the case has been argued first on the ground that they are estopped by Mallayra 
1st defendant’s conduct in Second Appeal No. 323 of 1902. That can be dismissed = 
shortly, because no such plea of estoppel was advanced, putin issue or considered in Oldfield, J. 
the Lower Courts. Next itis said that the decree in the Second Appeal is res judicata 
between plaintiff and 3rd defendant; and to this two answers have been given. It is 

- argued firstly that, although the deoree declared validity of the mortgage, subject ` 
only to Manjunatha’s prior right to rupees one thousand, the judgment, which modi- 
fied the decision in first Appeal by adding to ita reference to that right, atatedly made 
that reference as between Manjunatha and plaintiff’s predecessor, thus leaving the 

` question of the validity of the mortgage and the amount recoverable on it open as i 
between the latter and lat defendant. This restriction of the effect of the decision 
regarding the rupees one thousond is intelligible. (because as the-records show) the 
original judgment had recognized Manjunatha’s object as not so much to have the 
mortgage “ set aside as to have it rendered of no effect, so far as it affected hig 
property ; it was not his interest whether Ist defendant owed any money or not to 
3rd defendant; ’ and the main ground of second appeal against the decisions 
declaring the mortgage invalid was that Manjunatha had no right to ask for that 

elief. But, whatever the reason for it, the making of the restriction in the judg. 
ment cannot assist the 8rd defendant, because it was not mentioned in the decree, 
to which Ist dufendant -submitted and which must be looked to, rather than 

-` the judgment, as determining the pərties’ rights. The second argument 

~ yelied on however affords & clear reason for holding that the decres in Second 
Appeal No. 828 of 1902 is not res judicata. Plaintiff's predecessor and 1st 
defendant were co-defendants and were so fer from being in active contest that 
their pleas as to the validity of the mortgage and Manjunatha’s right to dis- 
pute it were substantially the same; and in these circumstances there is no. 

_ res judicata between them. Ramackandra Narayani v. Narayan Mahadev 1 

ad Venkayya v. Narasamma, 2. 

It is therefore necessary to consider the third. ground of decision proposed by 
plaintiffs, that adopted by the lower Appellate Court and based on the 
principle of lis pendens. The difficulty in the way of its application is not due 
to any doubt as to contentious character of Second Appeal No. 343 of 1902 or the gi 
fact that the transfer to 2nd defendant was made during the litigation. 16 is 
that the principle, as contended for, involves that the decision relied on shall 
be binding on the transferee, nob only as it would have been on the transferor, 
but also to ‘the extent to which there was an adjudication on the rights of any 
other party, whether the adjudication affected those of the transferor or not ; 
in short that in the present case, although there was no binding decision between 
ist defendant and plaintiff’s predecessor as to the invalidity of the mortgage, 8rd 
defendent is to be affected by one between Manjunstha and each of them separately. 


To test this contention with reference to section 52 of the Transfer of Property 
Aot; the wording no doubt is general, and is not restricted explictly to the protection 
of those partias only, who haye- been in active controversy with the transferor. 
But it cannot in my opinion be read. as plaintifis claim, as a general prohibition 
against the subsequent agitation of every qugstion, which arose in the litigation, 
between whomsoavar it was decided. That reading would refuse full affect to the 
words “the rights of any other. party.’ For it would ‘involve. the fallacy of 


J. (1886)'I..L. R. 11 Bom. 216, a. (1887) I. DR 11 M. 204; ; 
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Manjeshwara treating the right proteoted as existing, like an obligation running with the pro- 
Krisbnayya perty independently of the party in whose favour it was decreed; and so much 


Vaan ave conceded, it would, as is pointed out in the first case referred to, be hard to permit 
“Mallayys. other parties to the litigation to profit by its recognition, though (as in the 

. ——- ~-.. present oase) they had obtained: no binding adjudication regereng tt it, and at the 

Oldfield, J. same time to refuse permission to-strangers to do so. - 


Authority supports this view; and, though it is mostly English, if does not 
appear inapplicable in this country owing to the English procedure of registration 
of lis pendens or on other grounds. Bellamy v. Sabine! contains a general 
statement of the doctrine, which haa often been approved by Iūdian Courts. It is 

- algo directly i in point, becuase it dealt with the competition between one of two 
mo * Ss - go-defendanis and the other’ s transferee, the former claiming unpaid purchase 
: Money and the latter under a mortgage made during the litigation. The decision 
was in favour of the transferee, the matter being put most clearly, in the 
- judgment. of Turner, L.J. “Taying out of consideration the cases (which 
i are rare), in whioh deorees. oan be madë between co-dofendants. » (and 
also presumably those in which there is an adjudication between thém after 
- gotive contest) ' ‘upon what ground i is the case of a co-defendant- to etand i in & 
? different position from that of a stranger? And if the doctrine of lis pendens is to 
‘be carried so far as to affect a purchaser with notice in favour of a stranger, I 
‘hardly know what title would be safe, independently of later Acts requiring 
registration.’’ In the next case. Taylor v. Thomas 2 the .doctrine was applied 
T but the decisive factor in favour of its application was that, ‘though - 
: there was no adjudication between the co-defendants, concerned. an issue was 
- yaijsed“between them and reserved for subsequent trial, Bellamy v. Sabine being 
distinguished ` on that ‘ground, In Bull v. Hubchons 3 it was held that- 
“a lis pendens, is merely notice of some claim made in respect of the property 
which is the subject of the suit but that it ‘does not of itself oreate an 
encumbrance apart from the equityon whioh tho -litigation is founded. ” Only 
one Indian case need be mentioned. In Shivlal Bhagwan v, Shambuprasad * a 
Full Bench decision, the Court though it bases its conclusion on another ground, 
referred to Bellamy v. Sabine apparently with approval, as deoiding that the 
doctrine of lis pendens operated only in favour ofa plaintiff and could not che 
invoked by defendants. - : 


Plaintifi’s construction of the section failing on`: its merits and with 

reference to authority, I would allow the second appeal, set aside the lower 

l Appéllate Court’s decision and, remand the case for disposal on the other points 
raised in the Appeal Memorandum before it. Ki i . 


Phillips,” J. —The ‘properties mortgaged ‘to thé father of plaintifis 1 and ‘2 by. 

Phillips, J. ~ Ist defendant had keen sold to Ist defendant by one Manjunatha Bhandari who 

. brought a sujt in 1298 (Original Suit No. 114 of 1898, Sub.Court, Mangalore) for a 

dedlaration that the sale deed to 1st defendant and the hypotheoation deed 
.exesuted by him fo the father | of plaintiffs 1 and 2 (8rd defendant in that suit) | 

-Were invalid. In second appeal No. 828 of 1902 it was held that the sule-deed and 

mortgage were both valid. During the pendency of the litigation- 3nd defendant 

2- purchased the property from ist defendant and 8rd defendant is 3nd defendant's. 
_ transferee and it has poon. held by the lower Appellate Court that the dootrine of 


~ 





1, (1857) 1 De G., and J. 666. = ° 2. (1858) 25 Beav. 47. 
8. (1868) 32 Bea v. 615. `> 4. (1908) I. L. R. 29 Bom, 486. 
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lis pendens. is applioable and therefore 8rd defendant cannot now queson the  Manjeshwara 


validity of the mortgage to Ist and 2nd'plaintiff’s father. cee tla 
As between Manjanatha Bhandari and plaintifis the validity of the ae is Vasudeva 
undoubtedly res judicata, and also as between Manjunatha Bhandari and Ist Mallayya. 


defendant. But it is “contended now that as 1st defendant and plaintiff's father ie 
were co-defendants in the suit of 1898 the validity of the mortgage is not res judicata Phillips, J. 
as between them, for no question of res judicata oan arise between co-defendants 
when there was no matter actively in contest between them, the decision of which 

was necessary for the determination of the suit. This would appear to be the case, 

and Iam not prepared to say that the prior decision in Second Appeal No. 828 of 

1902 would operate as res judicata between Ist defendant and plaintifs, although 

the former might be estopped from questioning the validity of ‘the mortgage, 

the validity of which he has himself set-up in that litigation, It ie then _ 
contended for respondents that even though the dootrine of res judicata may not _- 
apply to 3rd defendant, he is precluded from disputing the validity of the mortgage 

by reason of section 52 of the Transfer of Property Aot under which during the 
active prosecution of a contentious suit the property concerned cannot be transferred 

by any party to the suit so as to affect the rights of any other oa thereto under 

any deorea made therein. 


This contention if upheld, would in this case possibly have the effect of disab- 
ling a purchaser even more effectively than his transferor to whom the doctrine of 
res judicata would apply, but cannot be rejected on this ground alone. §. 52 of 
the Tran afer of Property Act embodies the English doctrine of lis pendens as 
applicable in Courts in India, and the principle on which that doctrine rests is 
that no alienation by either party to a pending litigation is to be allowed to pre- 
judice the interests of the parties thereto. In the words of the Lord Chancellor in 
Bellamy v. Sabine 1, “ The law does not allow litigant parties to give to others, ; 
pending the litigation rights to the property in dispute so as to prejudice the op- 
posite party.’ We have not been referred to any cases in which the question now 
in issue has been specifically decided and consequently I think that the provisions 
of 8.52 must bə relied upon for the answer. The decree in Second Appeal No 
_ 823 of 1902 held that the mortaguge to plaintiff's father was valid subject toa 
-claim for unpaid purchase money, and that.decree was binding on 1st defendant 
who was a party to it. No. doubt it is remarked in the judgment that the decree 
of the lower Courts will be modified as between the plaintiff and the Srd defendant 
(plaintiff's father) but- that remark appears to be due to the fact that 8rd defendant 
alone appealed to this Court and Ist defendant was ex parte and it is clear from the 
decree itself that the mortgage was. upheld to be valid and not merely as between 
plaintiff and 8rd defendant. The effect of the deoree therefore, was to (establish 
the right of plaintifi’s father to a valid mortgage on the suit-property and under 
§. 52 no transfer effected during the suit can affect that right. 1st defendant asa 
party is bound by that deoree and does not now seek to impeach its validity. To 
allow Srd defendant in this suit to contend possibly to prove that that right does 
_ exist would certainly affect plaintifi’s right established by the decree and although 
the declaration as to the right might not be conclusive as between 1st defendant and 
plantifis as res judicata, yetit is a declaration binding on Ist defendant until he 
seeks to impeach it. He does not impeach it now, and consequently its impeach 
ment by his alienee does seriously affect plaintiff's rights and therefore in my 
opinion cannot beallowed. Iocan find no authority for the proposition that the 
scope of the doctrine of lis pendens must be limited to cases in whioh the doctrine 
nr ei - 


1, (1857) 1 De @. and J. 566. 
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of res judicata would apply to the: transferor, and if the legislature had meant $o 
enunciate that proposition it could have done so in terms instead of enacting 8, 52 
in its present form. According to the language of §. 52 the transfer to 2nd defen- 
dant cannot affect plaintiff’s right to a valid mortgage over the property,» right 
which he obtained as the result of the suit during which the property was trans- 
ferred. The transfer to 2nd defendant must therefore, be deemed to have been 
made subject to that right and 8rd defendant cannot now impeach the i of 
the mortgage. 

- In this view it is unnecessary to discuss the question of estoppel. The question 
was not raised in the lower Courts and cannot be raised for the first time in Second 
Appeal, although it: is quite possible that, if ist defendant badin this suit 
impeached the validity of plaintiff's mortgage, the plea of estoppel would have 


~ been raised and proved successfully. 


The Court :—The appeal is dismissed with costs 

[This Appeal under Cl. 15 of the Letters Patent against the 
Judgment of Phillips, J., came on for hearing before the Bench 
as constituted above. | ; , ° 

B. Sttarama Row for Appellant. 

A. Narasimhachariar for V. V. Srinivasa Aiyangar for 
Respondents. 

The Court delivered the following . 

Judgments :— The Chief Justice:—Manjunatha Bhandari 
filed a suit O. 5. No. 114 of 1898 fora declaration that the sale 
deed of the suit properties which he had executed in favour of the 
lst defendant in that suit and this was not binding on him, and for 
a further declaration that the mortgage for Rs. 2,000 executed by 
the Ist defendant in favour of the 3rd defendant in that suit, the 
father of the present plaintiffs, was not valid and binding on him: 
The real question was the validity of the sale under Ex. D, as if 
that was upheld, the plaintiff had no concern with the subsequent 
mortgage by the vendee, the 1st defendant, to the 8rd defendant, 
the father of the present plaintiffs. The lst and 8rd defendants 
in that suit made common cause and succeeded in upholding the 
validity of the sale under Ex. D, subject to the plaintiff's lien for 
unpaid purchase money. The Ist defendant in his writi en state- 
ment admitted his mortgage to the 8rd defendant, and as, there 
was no contest about the mortgage, what the High Court apparent- 
ly decided was that the plaintiff was entitled to a charge on the 
property for his unpaid purchase money in priority to the 3rd 
defendant’s mortgage. While this. suit O. S. No. 114 of 1898 was 


` pending, the present 2nd defendant, by Ex. H dated 18-12-1899, 


acquired the Ist defendant’s interest in the suit properties ata sale. 
in execution. It is well-settled that the doctrine of lis pendens applies 
to purchases-at auction sales in execution of: decrees against parties 
to the suit as well as to private alienations by the parties, and the 


~ 
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question before us.\is whether the 2nd defendant’s purchase from 
the 1st defendant pending the suit was subject to the result’ of the 
suit and whethet the result of the suit was to preclude the present 
2nd defendant as alienee from the lst defendant from disputing 
the validity of the mortgage executed, by the Ist defendant to the 
3rd defendant, the father of the present plaintiffs, in the present 
suit which they have brought to enforce it. That again raisos the 
question whether the alienation by the 1st tothe 2nd defendant 
pending suit is affected by the doctrine of lis pendens as embodied 


in 8. 52 of the Transfer of Property Act. As there was absolutely. 


` no contest on the point between the Ist and 3rd.. defendants in 
that suit, it seems clear that the present cage is not within the 
English doctrine as to lis pendens which ia intended to protect the 
. parties to litigation against alienations by their opponents pend- 
ing suit. This is clearly explained by Lord Cranworth in 
Bellamy v. Sabine 1, where he observes that lis pendens affects 
a purchaser, “ not because it amounts to notice, but because the law 
does not allow litigant parties to give to others pending the 
litigation, rights to the property in dispute so as to prejudice the 
opposite party”. Later on he observes “pendente lite neither 
party to the litigation can alienate the property in dispute so 
as to affect his opponent”, and in Fatyaz Husain Khan v. Prag 
Narain ?, Lord Macnaughten, delivering the judgment of 
the Judicial Committee in a case governed by S. 52 of the 
Transfer of Property Act, referred to this as the ‘correct mode of 
stating the doctrine’. If then the- English doctrine and the 
principle on which it rests is only applicable as between opponents 
with regard to alienations made by any one of them. during suit, 
does the language ofS. 52 of the Transfer of Property Act 
compel us to apply the doctrine as _ between parties to the 
suit who were ranged on the same side and between whom 
there was. no issue for adjudication ?. The section provides that 


“during the active prosécution—of a contentious suit or proceed- . 


ing in which any right to immoveable property is directly or 
specifically in question the property cannot be transterred—pby 
any party tothe suit or proceeding 80 as‘ to affect the rights of 
any other party thereto under any decree or order which may be 
made therein.” It is not I think - putting an unduly restrictive 
construction on the section to say that “any other- party” whose 


rights are not to be affected means any other party who can be’ 
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‘said to be -arrayed on the opposite side to the- party- alienating 


owing to the existence of some.issue between them upon which — 
the Court ‘is called to adjudicate i in the suit. which may thus be 


‘Yegarded as a contentious suit between them in which éach of 


them requires the protection o the doctrine against alienations by 
the other. -In other- words, “any other party” in. this section l 
means any other party between whom and the party alienating 
there. is an- issue for decision which me be preucices by ‘the, 
alienation. 


To hold otherwise would have strange and ‘incongruous 
results which cannot have been contemplated by the legislature, 


-~ The law of lis pendens is an extension of-the law of res judicata, 


and makes the adjudication in the suit binding on alienees from the ` 
parties pending suit, just as the law of res judicata makes the 
adjudication binding on the parties to the suit “and on. alienees 
from them-after decree. “Now it is well settled that the bar of res 
judicata does not arise between defendants in asuit unless there is . 
an active contest between them. Consequently the issue.as to the 


validity of the mortgage would not be res judicata as between the 
present plaintiffs, the representatives of the 3rd- defendant in the ` 


former suit, and’ the 1st defendant in that suit and this, or 
between them and the 2nd defendant if the alienation by the Ist 
defendant to the 2nd defendant had been made after the decree 
instead of during the pendency of the suit. It would be indeed 


~ incongruous if the-effect of S. 52 were to bara transferee “from 
` one of the parties pending suit from raising an issue which his 


transferor, and transferees from his transferor after decree are at 


. liberty to raise.-In these circumstances, I think we are justified in 


placing a restrictive construction on the language of S, 52 soas to 
avoid this incongruity and to bring - the section into line with the 
English law, more especially as the observations of Lord Macnaugh- 


“fon already referred to seem to support this interpretation. This is 
- the construction put on the section by Oldfield, J. with whom I agree. 


- This is sufficient to dispose of the appeal but, as some 
reliance has been placed on the -fact that the decree of the High 
Court in §.'A, No, 323-of 1902 on appeal from the decree of the . 
District Judge in A S No 299 of 1900 affirming the decree of the 


‘District Munsit im O. 8. No. 114 of 1393 contains a declaration of 


the validity of the mortgage Ex. I, by the lst defendant- to the 


3rd defendant subject to the plaintiff's claim for Rs. 1,000 for 
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unpaid purchase money which it is said amounts to an adjudicay 
tion on the question, I may state that this declaration is not in my 
opinion an adjudication between the Ist and the 3rd defendants 
in that suit, In their judgment, Ex. E, the High Court expressly 
directed the decree of the Lower Court to be modified by the 
insertion of this declaration as between the plaintiff and the 3rd 
defendant and accepted -the findings of the Lower Court one of 
which was that the mortgage by the Ist defendant to the 8rd 
defendant was fraudulent and without consideration, (para. 5). It 
is not easy to reconcile their acceptance of this finding with the 
declaration they granted of the validity of the mor igage as bet- 
ween the plaintiff and the 3rd defendant. But, as already point- 
ed out, in result of the suit the plaintiff was not concerned with 
the validity of the mortgage seeing that it was postponed to his 
claim for unpaid purchase money and that he had failed to set 
aside his sale to the Ist defendant; and probably all that was 
meant was that the mortgage, which the Ist defendant the 
mortgagor did not dispute, was to be subject to the plaintiff's 
lien for Rs. 1000 for-unpaid purchase money. In the result I 
‘agree with Oldfield, J. and would allow the Letters Patent epee 
with costs and make the order proposed by him. 


Bakewell J :—I agree. X 
Kumaraswami Sastri, J:—I agree, 
C. A. 8S. 


p eae 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Sik JOHN WALLIS, CHIEF JUSTIOE, ores 
AND MR. JusTICH KUMARASWAMI SASTRI, 
Grande Gangayya ~ Appellant * ipda 
l V. _ 4 Plaintiff.) 
Grande Venkataramiah and others ... -Respondents (Respon- 
. dents Defendants.) 
Partnership—Dissolution—Right to sue for—Hindu Law—Joint family— 
Managing member entering into partnership ‘with stranger—Partition among 
members of family— Right of one or some of other members to sue Jor dissolution of 
the parinership—His or their remedy in such cases. . 2 
A member of ajoint Hindu family does not become ipso facto a partner by 
reason of s contract of partnership eatered into by the managing member of his 
family with a stranger. In sucha case the position of the other member or 
members of the family is no higher than that of a sub-partner. Held, therefore, 
* tT. P, A, No. 261 of 1916. 20th September, 1917, 
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that the other member and members could not, after becomiug divided in status,- 
.- Bue for dissolution of the partnership. 


Remedy of the other member or members in such cases discussed. 4 
Appeal under Clause 15 of the Letters Patent against the 
decision of the Honourable Mr. Justice Spencer dated 20th 


_ October 1916 in S. A. No. 1807 of 1915 preferred against the. 


decree of the District Court of Kurnool i in A. S. No. 163 of. 1914 


preferred against the decree of the Court of the District Munsif of 


Kurnool in O. S. No. 885 of 1913. 


(The second appeal came on for hearing beibio Spencer and 
Phillips, JJ.) A. Krishnaswami Atyar for Appellants. 
 K, Ve Krishnaswami Aiyar for the Respondents. 
The Court delivered the following 


Judgments :—Spencer, Ji—This suit was brought bya junior member of an - 7 


undivided Hindu trading family to compel dissolution of the trade partnership, the 
Manager of the family and a stranger partner being joined as lst and 8rd defend- 
ants respectively. Both the Lower Courts were of opinion that the plaintiff had 
misconceived his remedy, that not being himself a partner, he had no right to ask 
the Court to dissolve the partnership under S. 254, Contract Act, and that his 
suit should consequently be dismissed. I have no doubt that they were right. 

It is not denied that the plaintiff, who recently attained majority, has already 
entered into a partition of certain other family properties with the 1st and 4th 
defendants who were members of the joint family, but the share he is entitled to in 
the business has not yet been ascertained and withdrawn from the firm’s assets. 


Tt has been found as a fact by both the Lower Courts that the Lst defendant 


_ entered into partnership with 8rd defendant, as Manager of the family consisting 


of himself and the plaintiff and the 4th Sh for the benefit of all the 
members of the family. 

What then is the position in law of a , junior member of a joint Hindu tmily 
which trades in partnership with a stranger ? 

The family as a whole is not a partner. The fallacy of that idea has jaan 0X“ 
posed in. . Sokkanadha Vannimundar v. Sokkanadha Vannimundar 1 and 
Ramanathan Chetty v. Yegappa Chetty 2. 

Members of an undivided Hindu family no doubt, may ditai into contracts of 
partnership in their individual capacity (vide Ananthram v. Channu Lal 8.) But 
minors in India cannot become partners in their own right, as partnership involves 


consentient acts on the part of thé contracting parties (vide the illustrations to 8. . 


289 of the. Contract Act), and a minor is incapable of contracting by 
reagon of Sec. 1l of the Contract Act. Thishas been explained by _Mr. 


_ Justice Sale. in hie judgment in Luichmanan Chetty v. Sivaprakasa. 


Mudoliar! and by Mr. Justice Batchelor in Raghunathji Tarachand v. The 
-Bank of Bombay ?. It was not, and could not be,  eeriously contended at the 
hearing of this spel that this plaintiff was a partner in the firm during his 
minority, and the District Judge hasfound that he has not entered into any 


such agreement subsequently. Nor can it be pretended that he has been admitted 


to the benefits of the partnership, as minors may be admitted under Seo. 247 of 


on aaa aaas 
1. (1904) I. L. R. 28 M, 344, 


3 (1915) 80 M. D. J, 241. 8 (1968) 1. L. R. 25 A. 878. 
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the Act; for this would require a definite and conscious act of admission on the 
part of all the adult partners, of which there ig no trace in this case. The 
plaintiff's case seems to be that he acquired status of partner by birth. But this 
is not & necessary consequence of co-parcenery, as Mr. Justice Sale has been 
careful to point out. To hold that all the rights and obligations of a partner are 
incidental tothe interest of every co-patcener in’-a joint Hindu family which 
possesses a family trade would be to assume that he-has higher rights of manage- 
ment over the property of the firm than he enjoys..in respect of ' other family 
property, ‘in dealing with -which the managing member represents all the 
members of the undivided family in business transactions for necessary purposes. 
Vide ‘Ghari Bullah v. Khalak Singh 1 and Arunachalam Pillai v. 
Vythialinga i N 

A manager of a joint Hindu family is not the guardian of tha property of tha 
minor co-parceners, for the reasons given in the Privy Council decision referred 
to just above, nor is he their agent. (Vide Annamalai Chetty v. Muruges2 Chettée 3.) 
His position resembles that of a-trustee, but itis not identical with that of a 
trustee; for he cannot, in the absence of fraud or misappropriation, be called upon 


‘to account for his past-dealings with the family property. Vide Balakrishna 


Aiyar v. Mithusami Aiyar, 4 . 

The only possible remaining position is that the manager of tha family in 
partnership with a stranger is in law the sole partner representing the interest of 
the joint family in the firm and that the other co-parceners have only such contro 
over the family assets invested in the business of the firm as they have by Hindu 
law over other oo-parcenary property. That this is true theory as to the relation- 
ship of the parties is evident from the decisions in Vadilal v. Shaw Khushal 5, 
Sanka Krishnamurthi v. The Bank of Burma 8, Ananth Ram v. Channu Lal UP 
and the Privy Council decision in Kishen Prasad v. Har Narain Singh 8. 

The plaintiff's rights as a co-parcener will extend, therefore, to obtaining a 
partition of his proportionate share of the-joint family property, so far as a portion 
of it still remains undivided, but in a suit instituted for that purpose, the 8rd 
defendant will not be a necessary party, as there is no privity of contract between 
them and as he cannot be deemed to be in wrongful possession of the plain. 
tiff’'s property before even the outstanding debts,.if any, due to the family at 
the time of partition have been distributed among the members of the family, 
and before even the share that will fall to the plaintiff at the distribution has been 
ascertained. Althongh the plaintiff is entitled to receive from the 1st defendant his 
proportionate share of the family capital invested in the business, the 1st defendant 


'oannot de made to account for the profits derived in the years prior to the partition, 


as these haya presumably been expended in the maintenance of the joint family, 
There hasbeen no petition to amend the plaint and although ‘the point has been 
taken in the grounds of second appeal that the District Judge should have permitted 
an amendment. I do not sea why he should have allowed the character of the suit to 
be changed by treating this.as a suit for partition, in the absence of a petition and so 
longas the appellant persisted in maintaining that the suit as instituted would lie. 
No doubt the plaint contains prayers for the appointment of a Commissioner t» 
‘examine the accounts of the firm and of a Receiver to take possession of the property, 


-- 1. (1908) I. L R265 A. 407. ; 2. (1882) I, L, R.6 M. 27. 
3, (1902) I. L. R. 26 M. 544=18 M. L. J.-287. 
4. (1908) I. L.R. 82 M 271=19 M. L. J. 70. ` 5. .(1902) L.L. R. 27 B 167: 
>g. (1911) I. L. R. 85 M 69221 M. L. J. 620. . 
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but these reliefs wers asked for on the footing that the phintifi had a partner's 
right, to demand them, as may be seen from the fact that he asked that 
possession of the entire property, and not of his share alona, might be given to tha 
Receiver. In my opinion the only course before us is to dismiss this second appeal . 
with costs, leaving the plaintiff to work out such rights as he may have in a properly 
constituted suit. My learned brother ig of opinion that the appeal should be 
allowed. The result is that the appeal is dismissed with costs. 


Phillips, J: ~Plaintifis and defendants 1 and 4 were members of an undivided 
family and lst defendant as manager and on behalf of his family entered into a 
trading contract with 8rd defendant. Subsequently plaintiff and defendants 1 and 
4 became divided, and effected an actual partition of a considerable portion of the 
family property, but the property invested in the joint trade with 3rd defendant ` 
was not divided. Plaintiff now sues to recover his share in that trade, and asks 
for a dissolution of the partnership and for accounts to be taken, His suit haa ` 
been dismissed on-the ground that he is not a partner and, therefore, cannot sue for 
dissolution of partnership. Against this deoree plaintiff appeals and bases his 
appeal on three grounds ;— 7 

1.~ All the members of an undivided family are parties to a contract entered 
into by the manager on behalf of the family and consequently plaintiff is a 
partner by virtue of being a party to the contract of partnership. 

2. Ifthe manager of the family is alone a partner, he must be treated as a 
trustee in respect of plaintiff's share of the property and must restore that uae 
by enforcing a dissolution of partnership ; ; and, 


8. After partition the authority of the manager to deal with plaintiff’s share 
is gone and consequently plaintifi is entitled to follow his property in the hands 


of the manager and of his partner, 3rd defendant, who has meee that “the 


authority has ceased. 


I do not think that the first sontention that plaintiff is a meer in the firm / 
can ba upheld. Even in the casa of a joint family business, in which no stranger 


isa partner, it has been repeatedly held that all tha members of the undivided 
family are not necessarily partners in the strict sense of the term aud a member can 


only be deemed to be a partner when he has held himself out as such or has done some 
consentient act, which shows that he is a partner. (vide Chalamayya v. Varadayya 1, 
Luichmanan Chetiy v. Sivaprakasam Mudalior 2, Vadi Lal v. Shah Kushal3 and 
Bishambar Nath v. Fateh Lal 4.) This proposition would apply with greater forse 
when the joint family through its managing member becomes a partner with a 
stranger. It has also been held that when the managing member who enters into 
a partnership contraot with a stranger, dies, the partnership is dissolved. Sokka- 
nadha Vannimundar v. Sokkanadha Vannimundar 5, Ramanathan Chetty v. 
Yegappa Chetty 8. This clearly negatives the theory thal the whole family ag a 
corporate body is the partner, and that the death of the managing member does 
not entail dissolution, on the ground that the corporate body is still alive so long 
ag one member of the family survives. No doubt, all the members of a joint 
family are partners in the sense that they are entitled toa share of the 
profits, and that their share of the family property is liable for the debts. 
of the joint firm (vide Raghunathajz Tarachand v.'The Bank of. Bombay? 
and Joharmal Ladhocram v.Chetram Harisingh 8) but they cannot be striotly 


4, (1898) L.L.R, 22 M. 166=9 M. L.J. 8. a. (1899) LL. R. 26 O. 349. 
3. (1902) I. O R. 27 B. 157. 4. (1906) I L.R. 29 A. 176 at 182. 
5. (1904) I. L. R. 28 M. 844. 6. (1916) 39 M. L. J. 241: 
7.- (1909) LL. R. 84 B. 72, 8. (1914) L L. R. 89 B, 715 
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considered ag partners in the business soas -to have conferred upon them all 
the rights and liabilities ofa partner under the Contract Aot. Ik cannot, 
therefore, be contended that plaintiff is entitled as a partner to sue for dissolution 
under 8. 254 of the Contract Act. A great deal of argument was addressed to 


_ the court on the question of whether a minor can be 9 partner, but in the presen t- 


ease, I think itis unnecessary to deal with that question, for it only becomes 
necessary for determination in oase the members of an undivided family become 
members of a partnership by the mere faot of the managing member entering 
into a partnership on their behalf. As I have pointed out, this is not the case, and 
consequently the further question whether, even if majors become partners, 
minorscan also be partners, needs no discussion. A further contention was 


- raised that the partition of Ist defendant’s family created a dissolution of the 


partnership, and reliance is placed on two. sentences of their Lordships of the 
Privy Council in Joopoody Sarayya v. Lakshmanaswami }. “' It has to be admitted 
that, if a partition has taken place of the joint family property, it is at least not 
unlikely that that would have extended toall the busi:esses which the joint family 
shared : and it must further be conceded that, if the joint family’s interests were 
divided, a dissolution of thé Akuvidu partnership with Venkanna was naturally 


_inoident to the situation thus created. Different personae had arisen in law, and 


with these, it was open to Venkanna to say whether he should be allied in partner- 
ship ornot:’ As pointed out in Ramanathan Chetty v. Yegappa? Chetty 
this dictum cannot,at all be regarded as authority for the proposition, although it 
might be used to support u contention, that the partnership could be dissolved at 
the instance of ona of.the .partners on the ground of partition in the family of 
another partner. 


The second two contentions can be dealt with together for they are practically 
the same: although the second contention emphasises the position of the Manager 
ad a trustee-more strongly than the third, I do not think itoan be denied that the 
nature of a joint Hindu family in many ways very closely resembles a partner- 
ship, although all its mambers ‘cannot: necessarily be treated GE] partners within the 
meaning of the Contract Act, yet they have rights ¿nter se which have to be deter- 
mined apart from the provisions of that Act, A manager of.a joint family is not 
strictly a trustee for the other members, but the moment partition takes place a 


different state of affairs is constituted. The manager no longer has power to deal. 


with the whole family property as he pleases, but is found to give to each member 
his own share which must be ascertained as at the ‘date iof partition. When there 
hag been s division.in status, and until there is actual partition by metes and 
bounds, the manager holds the property on behalf of the other members; and is 
in effect a trustee for them, and can be compelled to account at the instance of any 
one of them. It is conceded on behalf of respondents that plaintiff has a cause of 
action against 1st defendant, but, as 1st defendant cannot ascertain and give to 
plaintiff hig share in the business without 8rd: defendant's acquiescence, ib is 
suggested that plaintiff ought to sue to compel lat defendant to bringa suit for 


dissolution against 8rd defendant. This seems to bea very clumsy method, 


involving an unnecssary amount óf litigation and should not be resorted to 
unless it is olear that plaintiff has no.direct remedy against 8rd defendant, 
for if plaintiff has any equity against third defendant, I think the Court 


‘should incline towards that-.equity rather than encourage a multiplicity 


of suits. 8rd defendant entered intoa partnership with Ist. defendant, knowing 


that the latter was trading on behalf of his joint family. and also. knowing that 
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the whole family assets would beavailable for the trade. 8rd defendant is now 
aware that the lst defendant no longer has authority to deal with the shares — 
of the other members. By keeping plaintif’s share in {he business, 1st defendant is ~ 
doing an ‘act which he is not warranted in doing for he is risking plaintiff’ share ` 
of the business without plaintiff's authority. He is bound to account for and hand 
over plaintiff’s share in the family property, which includes a share in the joing 
trade with 8rd defendant and consequently by continuing to trade with 
plaintiff's money he is committing æa breach of trust. 8rd defendant -ig 
aware of this breach of trust, and consequently applying the principle 


` laid down by Lord Cairns in Vysa v. Foster) that if partners trade with 


trust money knowing. that its employment in that way is a breach of 
trust, they incur the same liabilities as if they were themselves trustees. In 
this view, 8rd defendant is liable equally with 1st defendent to account to plain- 
tiff for his share in the business, and I can see no reason why he should not be 
impleaded in this suit. It is perhaps doubtful whether it is necessary to enforce 
a dissolution of partnership between 1st defendant and 3rd defendant, although 
possibly that would be the easiest way of ascertaining plaintifs share, for it 
will be enough for the satisfaction of plaintiff's claim to have an account taken 
of the partnership and his share ascertained, and under S. 254 of the contract 
Act a Court can only dissolve a partnership at the instance of a partner. Under’ 
Hindu Law any member of a joint family can enforce a dissolution of a partnership 
that exists between the members by a demand for partition, and when a 
partnership exists between that family and a stranger it might well be that-he 
can, in equity, demand the dissolution of that partnership, also if necessry’ to 
recover his share. In this case, however, it is unnecessary to go so far as that, 
because a deoree for faking of the partnership accounts and for delivery of his 
share as then ascertained to plaintiff will be sufficient remedy. I would therefore 
allow the appeal and give plaintiff a decree’as above with costs throughout. 


B. Sitarama Rao for A. Krishnaswami Aiyar for Appellants. 

K. V. Krishnaswami Aiyar for Respondents. : 

The Court delivered the following 

Judgments :—Kumaraswami Sastri, J.—'The question for 
decision is whether it is open to a member of a Hindu family who 
has become divided in status to sue for dissolution of partnership ` 
entered into between the managing. member of the family ` and 
strangers, when the family was joint. | l 

Ss. 254 and 265 of the Indian Contract’ Act only contem- 
plate suits by one of the partners (as.defined in S, 239) for dis- 
solution of partnership and the taking of partnership accounts and 
there is nothing in the Act which confers such. right. 


_of suit on a person merely by reason of his being entitled 


to a share in the interests of one of the partners in the firm. 
Such a persom cannot bein a better position than a sub- 
partner and it is settled Jaw that he has no right to ask for 
dissolution of patnership or the taking of the partnership accounts, 
there being no- contract or privity except between him and the 
partner with whom he is a sub-partner. 

Te (1874) L. R. 7 B. È. 818 at 339- 
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In the present case ‘thie. plaintiff was not admitted as a part- 
ner in the firm during his minority soas to entitle him to the 
benefit of- Section 247 of the Contract Act or after he became & 
major so as to make him a partnér within the meaning of S, 239, - 
The only ground on which he became a partner in the firm 
is vhat he became in law a partner of the firm when the managing 
member of the family entered into the contract of partnership 
with the 3rd ‘defendant or when owing to a partition between 
himself and the other members of the family he became entitled to 
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"a specific divided share in the joint family properties. 


firm 


” It is well settled that a contract of partnership between a 
‘ member of a joint family anda -stranger does not make every 
member of the joint family which the managing member repre- 
„sents a partner so as to clothe him with all the rights and obliga- 
tions of a partner as defined in S. 239 of the Contract Act. I need — 
only refer to Sokkanada Vannimundar v. Sokhanada Vanni- 
mundar 1, Ramanathan Chetty v. Yegappa Chetty’ 4, and Vadilal . 
v. Shah Kushal 8, It is no doubt true that as between the members 
of the undivided family and the coparcener who enters intò a 
contract of partnership for the benefit of thè family they will be 
entitled to call upon him to account for the profits earned by him 
from the partnership and to share in such profits, but this will not 
place them in any position of direct contractual relationship with 
the other partners of the firm. Nor would the fact that the entire 
assets of the joint family might be available to the creditors of the 
The position of the plaintiff in the 
present case cannot be higher than that of a sub-partner, The 
managing member of an undivided family though he has the 
power of representing the interests of the other members is not 
their agent in the‘strict sense of the term so as to clothe the other 
members of the family with all the rights of principals in respect 
- of contracts entered into by their agent.. His position is as pointed 
out by their Lordships:of the Privy Council in“Annamalai Chetty 


make any difference. 


yv- Murugesa-Chetti +, more analogous.to that of a trustee. 


i 
8. 


If a member of a joint family does not become ipso facto à 
partner by reason of the contract of’ partnership ` entered into 
by a member of his family, it is’ difficult to see on what 
ground a partition would place him in a better position. Reliance 
E (1904) ILL. R. 28 M 344, 
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has been placed by Mr: Sitarama Row on the observations of their 


Lordships of the Privy Council in Joopoody Sarayya v.- 


Lakshmanaswant 1, to the -effect that different personae 
arose in law on a partition between members of a joint family 
one of whom was carrying on business on partnership with a 
stranger so as to entitle the stranger to refuse alliance in partner- 


- ship with the divided members. What their Lordships were con- 


sidering was the question of fact as to when a partnership became 
dissolved so as to attract the provisions of Art, 106 of the Second 


schedule of the Limitation Act and I entirely agree with the ob- ° 


servations of Coutts Trotter, and Srinivasa Aiyangar, JJ., in 
Ramanathan Chetti v. Yegappa Chetti ? to the effect that their 


Lordships cannot be taken to have overruled the decisions of 


Indian Courts as to the position of co-parceners in relation to a 


' partnership entered into by one the members of the family. 


When there has been a partition between the members of a 
family all that the divided co-parcener can do is to call upon the 
managing member or co parcener partner ot the-firm to get in the 
assets which would be due to him as partner by -proper 
proceedings against his partners and divide it between them in 
the proportion of their shares in the joint family property. 
If he refuses or neglects to do so their remedy is to treat the 
interest of the co-parcener in the firm as joint family assets and 
to sue for partition, In sucha suit the assets can be realised by 


- the appointment of a receiver who as representing the partner- 


co-parcener can by appropriate proceedings get in. what 


may be due to him. It has been argued that- this ` 


procedure will lead to a multiplicity of actions, but look- 
ing at the question from the mere standpoint of 
convenience I think it would be mischevous to hold that a co- 
parcener can interfere with the affairs of the partnership simply 
because he has on par tition ,got a specific: share in the interest of 
one of the partners and to treat him as a partner because of a 
partition with which the other partners have no concern. In 
cases of mere change of status which according to the recent 
decision of the Privy Council can be effected by a mere unilateral 


declaration of intention the position is still more complicated as it. 
may well be that on the actual - partition of the various items-of 


joint family property the interest of the family in the business ` B 


1. (1918) I. L.R 86 M 185. a. (1915) 30M LJ. 241, 
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may go to. some other ~co-parcéner. I donot think that any 
consideration of convenience, to the members of a joint family 


should affect the settled rules: of law as | to the rights and obliga- 
‘tions of partners inter se. 

I am of opinion that the decision of Mr. Justice S ig 
right and would dismiss the Letters Patent Appeal with costs, 
The Chief Justice -—I1 agree, 

Bakewell, ‘J :—I agree. . 
A.S. V 


- 
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IN THE HIGH. COURT OF J UDICATURE AT MADRAS. 
PRESENT :—MR. J USTIOR PHILLIPS. 
Vengu Naidu and others ... Petitioners*® (Claimants). 
z v, z = 


The Deputy Collector of “Madura ... Respondent in all. (Land 


Division. Acquisition Officer). 


:  Consolidation— Power of Appellate Court—Inherent power—Exercise of disere 
tion in ordering. consolidation—No request for consolidation in the lower Court— 
Whether consolidation can be ordered in the Appellate Court — Land Acquisition Act, 
Ss. 12,18 and 20—A single notice under S. 12 (2) and a single objection by the 
claimant—Splitting up of the awards by the District Court—Right of clamant to 
treat them as a single award. 


An Appellate Court has the inherent power of consolidating appeals before it 
. and the power under 8. 161 of the Civil Procedure Code may be invoked for that 
purpose. 
Courts should see whether a oase is a fit one for consolidation, as if “consolida- 
tion is allowed, the Crown will be deprived of the public revenues by the reduc- 
tion in the Court fees payable by the appellants. ~- 


Where only one notice was served on the claimants under 8. 12 (2) of the 
Land Acquisition Act and there was only one objection by them, there would 
prima facie be a single award. The fact that in the arbitration proceedings before 
the District Court, the award was split up ought not to be allowed to prejudice the 
, Tight of the. appellants to treat the award agone and sae would De Pampay 
entitled to consolidation. - 

Where the splitting of the awards by the ref erring sites: or by the Court may 
not bave been known.to the parties or where there was no occasion for the claimants 
to take any objection’ at the hearing in the lower Court, the claimants oan treat 
the awards as one and appeal against them in one appeal. 


Petitions praying that in the circumstances stated in the 


affidavits filed therewith the High Court will be pleased to issue ' 


an order for consolidation- of O. P, Nos.. -223, 225, 226 of 1915 
and O. P. Nos; ae 201; 226 of 1915 and o. P. Nos. 27; 197 to 


~ ees 


-* 0. M. D. Nos, B87 te 3180 of 1916. a 19th EY i918. 
* 35 | gi mma t 
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file of the District Court, Madura, as single cases and the awards. 
` thereon as a single case and allow. the claimants -to file single 
appeals respectively against awards in O. P. Nos. 223, 225 and 
226 of 1915, O. P. Nos. 200, 201 and 226 of 1915 and O. P. 
Nos. 27,197 to 199, 210, 212° to 219, 221 and 227 of 1915 
respectively-on the file of the District Court of Madura. 

K. S. Jayarama Aiyar for Petitioner. l 

The Acting Government Pleader (V. Ramesam) for Respon- 
dent. i i 
The Court delivered the following 

Judgment ;:—This is an application to consolidate the several 
appeals from awards passed by the District J udge of Madura on 
reference. made to him by the Land Acquisition Officer under 
S. 18 of Act I of 1894. Several references appear to have been 


“made to the District Judge, but they were all in connection with 


land taken up for the extension of Madura Town, except one 
with which we are not now concerned. The District Judge 
treated all the references as 47 separate petitions, and passed a 
separate award on each of these although they were all tried 
together and were disposed of in one judgment. It is not quite: 
clear whether the Land Acquisition Officer divided up the refer- ` 
ences in this way, either of his own initiative or at the request of 

the District Judge or whether it was done by the District J udge l 
himself, . 

The first question argued is whether this Court has power 
to consolidate appeals. No express power to do so is conferred by 
the legislature, but such power has been held to be inherent in 
the Court, and I think has rightly been so held.. So long ago as 
1871 the Calcutta High Court approved of the consolidation of . 
two suits and their disposal by one decree. Enayetolloh v. Radha ~ 
Charu Roy 1. - In Kashi Prosad Singh v. The Secretary of State 
for India 2 appeals from 44 references under the Land Acquisi- 
tion Act were ordered to be consolidated. In Fink v. The Secretary 
of State for India 3, it was held that in that case it. was too late 
to consolidate the appeals from references under the Land Acquisi- 
tion Act, but the Court pointed out the inconveniences that arose 
from the failure to consolidate and remarked that the Judge and 
the Collector should have consolidated the references. In In re 
Dorabji Cursetji a Macleod. J., held that the Court had power to- 


ey p e 


a a a EE OR OIE E cans Ee 
1. (1871) 165 W. R. 395. - = | | 2, (1901) I. L R 29 ©. 140. 
3. (3907) T. L. R, 84 Ọ. 589. 4. (1907) 10 Bom. L. R. 675. 
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consolidate, and relied on Fink -v. ‘The Seeretary of State for 
India 1.° Reference may also be made to In the matter of the 
Falls of - Ettriuk-? where the question is considered. There 


appears tobe no decision of this Court on the point, and the only. 


‘case at all-dnalogous is that when two appellate decrees have ‘been 
passed on appeal from one decree, the second appeals, are consoli- 
dated into one. (Sanyasi Lingam v. Gavaramma °), but the 
analogy is somewhat remote. Consolidation is allowed in England 
and consequently I agree with the Calcutta and Bombay High 
Courts that a Court has power to consolidate appeals and would, if 
` Necessary, invoke the provisions of S. 151 of the Code of Civil 
Procedure in support of the proposition. 

The learned Government Pleader takes objection to consoli- 
dation only on the ground that if it is allowed the public revenues 
will be deprived of a portion of the court-fees payable by appel- 
lants. We have therefore to consider whether this is a fit case 
for consolidation, Although several plots of- land were acquired 


from appellants, only one notice was served on them under S. 12 (2) _ 


of the Land Acquisition Act in respect of all the plots and under 
S. 18 of the Land Acquisition Act the appellants only made one 
application to the Collector to refer their objection to the award. 
Under S. 20. of the Land Acquisition Act the Court has to deter- 


- - mine the objection, 2. e, the objection referred to in S. 18 (2). 


The fact that only one notice was sent under S. 12 and one objec- 
tion filed under S. 18 would prima facie indicate that there was 
only one award the correctness of which had to be determined by 
the District Court. The fact that the award contained. _ several 


items does not make it as many awards for there i is no reason 


why one single award should not decide many questions referred, 
_ for decision. -So far therefore as appellants were concerned there 


was only one award which was referred under S. 18 for the deci- 


sion of the . Disktict Court, The fact that i in. the arbitration 


proceedings before the District Court the award was split up and. 


amalgamated with other awards, which had reference to other 
claimants, ought not to be allowed to piejudice the right of the 
-appellants to treat. their award as one, and they appear to be equit- 
ably entitled to consolidation. 


A further objection is- taken that the appeals cannot he allow- . 


- ed'to -be consolidated as there was no consolidation nor even a 


“Ur (1907) I. L. R. 84.0. 599. - (1894) 1. D. B29, bil, 
8, (1905) 16 M. L. p1 SIS 
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Yosua Naidu request for consolidation in the lower court, and reliance is placed 
The Dopey ` on Rakkal Chandra Tewari v, Manmatha Nath Mitter 1 and 
ee of Janardan Kishore Lal v. Shib Pershad Ram 2, These are. however 
Division. appeals not from suits, but from arbitration proceedings. (Vide The 
pripa, z Secretary of State for Indic in Council v. Chelikani Rama Rao 8) 
T agar c5 and in the Lower Court there was no occasion for appellant to ask ` 
3 “li? for consolidation. They had been furnished with only one award, 
vs" to which they objected and consequently there was only their one- 
aat "t objection to be disposed of, and it was disposed of, in conjunction 
with other objections at one hearing and by. one order, The split- 

ting up of the awards by tha referring officer or by the Court may 

not even have been known to the parties, and in any case there was 

. no ogcasion for the claimants to take any objection at the hearing, 

for all the cases were heard together. The splitting up of the 


awards, if made by the Land Acquisition officer, was apparently 


not communicated to the parties under S. 12 (2) of the Land: ` ` 


Acquisition Act and consequently there was ‘only. one valid award, 

so far as the appellants are concerned and -they are entitled to 

appeal against it in one appeal, The penn is therefore allowed 

with costs. i 
Civil Miscellaneous Petitions Nos, 2138 and 2139 follow the 

order in the Petition. The time allowed for the payment of the 

costs is three months from this date, 

OAS 





IN THESHIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustIOH OLDFIELD, AND MR. Justiocg 
BAKEWELL» E 
P. R. Srinivasa Aiyar  _ ` e Appelant* (Plaintiff) 
. U: 
A. Sesha Aiyar and another .. hespondents (Defendants.) 


Se eee Contract Aci, Ss. 28, 65—Marriage brocage agreement—Sum of money paid 
Aiyar under—Suit to recover —-Whether lies and under what conditions. 
L Money paid by one of the parties toa marriage brocage agreement to the. 
Besha Aiya£ other can be recovered before the whole or a substantial portion of the agreoment i is, 
2 performed. 


The right to recover a sum of money or anything else paid under an unlawful ` 


agreement does -not depend upon whether the transfer of the advantage under it 
to the other party was merely ostensible or was intended to be real: 


* L, P. A. 288 of 1916, _ ++ f Feb. 23th and Maroh 14th, 1917, ` 
1, (1911) 15 0. W. N. 994. 2, (1916) I. L, R.,.48:0. 95. ` 


3. (1915) 81 M, D.J 824. 
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: The distinction under this head, drawn in Ledu Coachman v. Hira Lal 
Singh 1, between agreements contrary to- law or public policy and others which 


S 65-of the Contract Act would not apply to such a case, as the words ‘‘ disco- 
vered to be void” in that seotion refer to an agreement akoh was void ab‘initio but 
not then known to the parties to be so, and do not refer to an 1 agreement of-which 
illegality must be taken to have been alway known to the parties. 

Where the plaintiff sues to recover a sum of money and he does not refer to 
the unlawfulness of the agreement under which it was paid, the defendant can 
rely on -the unlawfulness of agreement as a defence only if he further-alleges and 


proves that the unlawful agreement or a substantial part of it has been performed. 


Per Bakewell, J.—In India, marriage is not generally a matter of contract 
between the parties thereto, but is a status or condition imposed upon ‘them by 
. persons who are under a social duty to do so. Those who undertake this duty must 
have regard solely to the interests of their wards and must not stipulate E & 
Profit for themselves. 


- Appeal. under Cl, 16 of the Letters Patent against the order 


of Burn, J. 
‘Burn, J.—delivered the following 


Judgment :— The plaintiff in this case based his claim to the 


~~ yeturn of money on the fact that he was entitled, to restitution 
- because the contract, in pursuance of which the money was paid, 


was rescinded by the defendants, The finding of the Subordinate 
Judge is against this contention. On the facts he finds that the 
plaintiff was responsible for the breach. The plaintiff failed to 
establish the case with which he went into Court. 

The plaintiff now seeks to set up a perfectly -new ground of 


claim. ` He wishes to rely on ‘the fact that the contract. was void 
under S. 23 of the Indian Contract Act, IX of 1872, and that he 


is entitled to restoration of the money, which the defendants have - 


received, under §.-65 of the Indian Contract Act. I do not 


think that the plaintiff should be allowed to raise this question 


now, The defendants relied _upon this as a ground of defence but 
the plaintiff cannot for’ this reason 1 adopt this as a fresh ground of 
attack. 


-In this view, it is unnecessary to refer in detail to the deci- 
sions. which have béen quoted in support of the plaintiff's present 
claim. -I may say, however, that theré is no authority for holding 
that-S. 65 of the Indian -Contract Act ‘has -no application to a 
payment of the kind now'in question, which, according to the 
plaintiff's present contention, was made in pursuance of a contract 
- known by him to be void ab initio ou the ground of. its _being 


ae a AS aT 
: : e I. L. R, 43 Cal. 115. 





. would merely have an unlawful object is not Warranted by 8. 28 of the Contract $ 
` the Act or by the English cases. - - : as 
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immoral and contrary to public policy. Ledu Coachman v. Hira- 
lal Singh 1, Nathu Khan v. Sewak Koeri 2 and Girdhari Singh 
V. Neeladhar Singh 3. The petition is dismissed with costs. 


Dr. Pandalai for the Appellant. 
T, R, Venkatarama Sastri for the Respondents. 


The Court delivered the following - 

Judgments :—Old field, J :—Plaintiff, here mi sued 
defendants for Rs. 400 alleged to have been advanced to them out 
of Rs. 1,100, payable under an agreement as consideration- for ; 
the marriage of his minor sister with Raman, the first defendant’s 
son and the second defendant's brother. There were three defen- 
ces: that (1) there was no cause of action, because the first defen- 
dant entered into the agreement only on behalf of Raman and the 
second defendant was not a party to it at all, (2) the agreement 
was not broken by defendants, (3) it was invalid, as being against 
public policy, and the money advanced under it was therefore. 
irrecoverable. _ 

Of these defences, the first was not dealt with either at the. 
trial or by the learned Judge in this Court, though one would have 
supposed that a decision regarding the existence ‘of a cause of 
action would have been reached, before enquiry began into the 
validity of the agreement set up as constituting it or.the responsi- 
bility for breaking that agreement. It is said that the plea was 
abandoned, But the trial’ was. under Small Cause Procedtre and 
no issues were framed. Raman was according to plaintiffs’ second 
witness and first defendant of age at the date of the agreement. 


The latter said that he took away the Rs, 400 paid under it. It — 


is not the case that no evidence to support defendant’s pleas was 
adduced; and it was admitted beforé -us that they were relied on in 
this Court, although the learned Judge -did not mention them. It: 
is not possible in these circumstances to hold that they were 
abandoned or that defendants cannot support the learned Judge’s 
decision with reference to them, if they can be established and if it 
is not sustainable on other grounds, 

The learned Subordinate Judge’s finding on the meee 
defence, that plaintiff, not defendants, broke the agreement.is one 
of fact and must be accepted. It is, however, to be observed that 


"Ty" (1915)LL.R.480.115.  # a (191D150 W N 40a 
J. (1915) L. D. R. 48 O. 115. _ (1911) 15 0. W. N. 408, ` 
8, (1912)-10 A. L. J. 8 
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p coupled as. it was with a plea that the agreement was unlawful 


.: 7 and therefore unenforceable, it could justify no legal conclusion. 


: For the plea, -in effect that defendants were absolved by plaintiff's 


_.."vefusal to perform his part from any duty under the agreement 


- was irteconcilable with the contention that such performance 


ie _.would have been in conflict with public- policy. Shortly they could 


‘not complain of plaintiff's refusal to-do what they. pleged would 
have been wrong. 

On the remaining question raised there is no doubt that 
i the agreement was unlawful and therefore void.: : As set up in the 
` plaint, it involved no suggestion that the money to be paid was 
‘for settlement on the bride or her issue or was anything but re- 
muneration to defendants for bringing about the marriage ; and, ås 


plaintiffs grounds Nos: 5 and 6 and first defendant’s written state- 
~: ment (paragraph 8) and the second defendant’s paragraph 13 


- show, both sides are agreed that such an- agreement would be 
unlawful. Venkatakrishnayya v. Lakshminarayana 1 and 


<.: Devarayan v. Muthuraman 3. The question is then whether the- 
_ plaintiff is entitled to recover what he paid under such an agree- 


_ ment and whether the defendants can retain an advantage received 
under it, This question was not raised in the plaint, the Subordi- 


nate Judge refusing to deal with defendant's allegation that the. 


- agreement was: unlawful, because he had found in their favour 
* as to responsibility for its breach. On- this account the learned 
' Judge held that plaintiff could not raise that contention here, also 
. expressing the opinion that his claim was unsustainable with 

reference to S. 65 of the Indian Contract Act. That section how- 


7 = ever, is not applicable; Dayabhai Tribhovandas v. Lakshmichand 
Panachand 8, Gulabchand v. Fulbai-4 and Ledu Coachman v, 
Hiralal.5, The Indian Contract Act affording no direct guidance, 
the conclusions of the learned Judge must be tested with reference 


to authority. 


He has supported his conclusion against the existence of any ` 


Fight to recover what has passed in connection with an unlawful 
agreement by citation of three cases. But in one of them, Girdhari 
Singh v. Neeladhar Singh, 6 it- was conceded that, if the contract 
wag contrary to public policy, the plaintiff was not entitled to reco- 
ver ; and the case is therefore no a against the contention, 

(1908) 1. L. R. 89 M. 185. a. (4913) I. L. R. 87. M, 808. 


i `(1885) I. L. R. 9 B. 858. n a. (1909) I. L. R. 83 B, 411. 
6. (1915) I. L. R. 48 O 115. 6. (1912) 10 A. L. J. 169. 
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pre advanced before us, that the general rule is subject toan excep- 
JAE © tion in plaintiff’s-favour when no portion or when no substantial 
. Besha a Aiyar portion of the unlawful purpose has been carried out. . So also the 
Oldfield, 3. next case,, Nathu Khan v. Sewak Koer 1, since it was one of - 
- _ completed „performance. The- third case Ledu Coachman v. 5 
- Hiralal 5 cannot be. dismissed go shortly, since it directly- nega- ` l 
tives the contention just referred to by the statement. . .` ._ > ee 


. “Tt ig plain that, although where money has been paid under. 7 
an unlawful agreement, but nothing else done im performance - 
of it, the money may be recovered back, yet this. exception will ` 

- not be allowed, if the agreement is actually criminal or immoral ; 
where the contract is illegal because’ contrary to” positive law, or 
against publi¢ policy, an action cannot be maintained to enforce <- 
it directly or to recover the value of services E or money- p 
paid on it.” - 2 ma Beet 

The distinction drawn would appear to be between agreé- “~~ 
ments contrary to law or public policy and others, which “would `.. 
merely have an unlawful object and would also’ therefore be a 
void under §, 23 of the Indian. Contract Act, But- there is ~- 
no warrant for it in that section, since all alike are made ` 
unlawful or (with all respect) in the cases referred to-by the 
learned Judges,‘ who morsover take no account ‘of. other cases, in: 
~ which the éxception was applied without reference to the distinc. - 
tion proposed. ee ae 

Of the cases referred to by them, Taylor vi Chesior 2 Was “ee? 

a case of completed performance and Howson v. - Hancock 8, one cs 
of a claim to recover money paid on a wager, in which no further __ 
performance was- possible. Tappendonyv. Randall ¢ is relied on ~:~ 
only fora dictum -wbich ‘apparently has not affected later 
decisions. So also the learned Judge’s quotation from Collins v 


Blantern 5 though it is reproduced in Keariey v. Thomson -6 ana 
Barclay v. Pearson 7 tobe referred to later. Of. the Indian. 


cases cited, Bai Vijlt v. Nansa Nagar 8 is not of importance, 

since this point: and the suthorities regarding it were not con- E E 
sidered. ` The learned Judges’ reason for rejecting two ison. oo 
in the opposite sense, Bakshi Das v. Nadu Das ? and Gulabchand , 


l 





1, (1911) 15 6. W. N. 408. 2. (1869) L. R. 4 Q. B. 309. 
8. - (1800) 8 T. R. 875., ` t (1801)'2 Bos and p. 467. 
5. (1766) Wilson 841. - = + 6» (1890) 24 QB. D. 742:- 


9 (1805) 10. L.J. 261 


~ 


q. (1898) 2 Oh, 164. (1886) I. L. R; 10 B. 162, 


—_ 


Pa 


v. Fulbat 1 that they relate to marriage brocage contracts, is 
in any case not available to us in the present. connection. 


On the other hand the excéption to the general rule, 
based on the absence’ of any or of any substantial per- 
formance is clearly recognised without reference to the 
distinction proposed in a case later than the majority 
of those relied on by the learned Judges, Taylor v. Bowers 2, in 
. which the object of the agreement, a fraud on creditors woila, if 
persisted in, have resulted in the frustration of the Insolvency law. 
° Distrust of the decision in Taylor v. Bowers 2 was no doubt 


expressed in Kearley v. Thomson 3 but not on the ground that it 


overlooked the distinction drawn by the learned Judges, which 
` was not in fact referred to, although the object of the agreement 


was described as to defeat justice. The principle ‘of Taylor v. 


Bowers 2 was moreover adopted fully in: Barclay v. Pearson $ 
already referred to, though the agreement related to what was 
regarded as a lottery, the opinion being expressed that those who 
had paid money under it, could recover. Of the Indian cases, 
those must be distinguished, in which the title sued on could’be 
established only on the foundation of the validity of the unlaw- 
ful agreement as for instance in Yeramati Krishnayya v. Chun- 
dru Papayya 5, In benami cases however, for example, Banke 
Behari Das v. Raj Kumar Das ®&and Govinda Kuarv. Lala 
Kishun Prasad 7, the decision has always turned not on -the 
extent to which the agreement, if it were performed, would conflict 
with law or public policy, but on whether it was performed and 
the unlawful purpose was affected wholly or substantially or not. 


The decision of the Privy Council. in Pether Perumal Chetty v.- 


Muniandi Servai 8 may in particular be mentioned firstly because 
it refers to the weight of the decision in Taylor v, Bowers ? 
as unimpaired by Kearley v. Thomson 3 and secondly because the 
contention that there had been a fraudulent arrangement to defeat 
creditors and a step taken to carry it out, “which would on 
the trial of an indictment for conspiracy have amounted to a good 
overt act of conspiracy ” , was brushed aside as irrelevant and the 
effecting of the a | fraud alone was regarded as material. 
Authority standing thus, it is (with all due deference, not possible 


1. (1909) I. L R. 33.B 411. 2. (1876) 1 Q. B. D. 291, 

8. (1890) 24 Q. B. D. 742, 4, (1898) 2 Ch. 154, 

5. (1897) I. L. R. 20 M 326 at 329. 6. (1907) Į. L. R. 27 O. 281. 
7. (1901) I. L. R. 28 O. 870, 8. (1908) I. L. R. 86 O. 551. 
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__ to follow the decision in Ledu Coachman v. Hira Lal Bose 1 or 


to confirm the decision, which is under appeal. - 

It is however argued by Mr. T. R. Venkatarama Sastri for 
defendants firstly that the exception above referred to the general 
rule depends, not on whether there has been performance: of the 
unlawful agreement but on whether the transfer of an advantage 
under it was merely ostensible or was intended to be real, re- 
covery of the advantage being allowed only in the former class of 
cases. That is not the test recognised in the authorities already 
referred tó or in In re Great Berlin Steamboat Company 2 in 
which the transfer was treated as Irrevocable though it was 
clearly ostensible. It is then urged with. reference to Kearley v. 
Thomson 2, that plaintiff cannot recover, because though the while - - 
of the unlawful agreement has not been performed a substantial 
portion has been; and on the view already expressed a remand on 
this point may no doubt be fairly claimed, 

The last. question raised is whether plaintiff can rely on 
defendant’s admission that the agreement was unlawful either 
generally or when as in this case, he did not refer to.its unlaw- 


. fulness in his plaint. The answer however to the question in 


both forms is the same, that in the words of Mellish, L. J., in 
Taylor v. Bowers 8 plaintiff does not “as the rule is laid down 
in Simpson v. Bloss 4, require any aid from the illegal transac- 
tion to establish his case. He is not bringing the action for the 
purpose of enforcing the illegal transaction— l 

“To hold that plaintiff is enabled to recover does tiot carry out 
the illegal transaction, but the effect is to put eyerybody in the 
same situation as they were before it was determined on.” Or, 
as the point was put by James, L. J » “It is the defendant who 
has really gotto show the fraud” the element vitiating- the 
agreement in the case under consideration, ` 


“It is the defendant who has got to make out his title to. 
the goods from the transaction, which is a fraud and which it 
seems he was a party to and there would be no title in defen- 
dant independently of that.” . 3 

To adapt these principles to the present case, the ples, that 
the agreement js unlawful is not plaintiffs’ but defendants,’ Defen- 
dants, as already pointed out, cannot, relying on it, also complain . 

1. (1915) I. L. R. 43 O. 115. 2. (1884) 26 Ch D. 616. 
_ 8B. (1876)1Q.B.D. 291, , 4, (1816) 7 Taunt 246. 
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of plaintiff’s default. They can (and this iè the point at present 
material) rely on it, only if they further allege and prove that the 
unlawful agreement or a substantial part of it has been perform- 
ed. On this point their written statements contained nothing ; 
and it was, therefore, not plaintiff’s but their pleading, which was 
defective. If the subordinate judge had considered the unlawful- 
ness of the contract, plaintiff would (for all that appears) have 


pointed this out, The contention on this side is one purely of law, . 


. and in the circumstances there is no adequate reason for depriving 
him of the benefit of it. 


Defendants have further proposed to support the lower. Court’s 
judgment with -reference to the counter claim made in their 
Written statements to damages on account of loss of reputation. It 
has not however been shown how this claim can be sustainable as 
arising out of the breach of an admittedly unlawful agreement or 
how it can be reconcilable with defendant’s denial, that they were 
parties- to that agreement, The questions for consideration are 


therefore only :—(1) Whether the plaint agreement was entered - 


into with defendants or either of them or with Raman with or 
without first defendant as his agent. (2) Whether, with reference 
to the authorities above referred io, the agreement or a substantial 
part of it was performed ? 


- The Letters Patent Appeal must be allowed and the Subordi- 
nate Judge’s decision set aside with a direction to restore the 
Small Cause suit to file and rehear it, admitting any additional evi- 
dence tendered in the light of the foregoing. Costs to date in 
both Courts will be costs in the cause ane will be provided for in the 
‘decree to be passed. 

Bakewell, J.:—In India marriage is not Galy a matter 
of contract between the parties thereto but is a status or con; 


dition imposed upon them by persons who are under a social duty 


todo so. The authorities which have been cited support, I 
think, the proposition that they who undertake this duty must 
have regard solely to the interests of their wards and must not 
stipulate for a profit for themselves. 

The pleadings in this case are not clear but i think that the 
plaint alleges an arrangement between the parties that a marriage 
portion should be paid out of the estate of the deceased father of 
the prospective bride and that certain jewels should be presented 
to her by the relations of the prospective bridegroom; and, apart 


Srinivasa . 


nee 
Sesha. “Aiyar. 
Oldfield, J. 


Srinivas2 
i T 


Sesha ba Aiyar. 
Bakewell, J. 
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from other averments in the written statement of the first defen- 


` dant it might be inferred that his case was that the marriage 


portion was to be paid to the bridegroom, the sum of Rs. 400 
now claimed, being portion thereof, had been in fact paid-to him 
and that the defendants gained no benefit from this payment be- 


. cause the bridegroom had been adopted into another family. I 


fail to see anything contrary to public policy or morality in an 
agreement between third parties which is intended solely for the 
benefit of the‘married couple or either of them. Having regard, 
however, to the defendant’s .admission that the agreement was 
illegal and that they had some interest in the sum now claimed, 
I do not think that it is open tothe defendants at this re to 
maintain that the agreement was valid, 

The words ‘discovered to be void’ in S, 65 of the Contract. Act 
are more apt to describe an agreement which was void ab initio 
but not then known by the parties to be so, than an agreement 
of which the illegality must be taken to have been always known 


„to them, and I agree that in this case it is safer to rely upon the 


authorities cited by my learned brother. These authorities show, 
I think, that in a suit for money had and received to the use of 
the plaintiff, the defendant may plead that it has been applied in 
accordance with their agreement and the plaintiff cannot reply 
that the agreement was illegal because he is particeps criminis, 
If the agreement is still wholly executory and no material part of 
the illegal purpose has been ‘accomplished, the defendant cannot 
plead that he holds the monéy for that purpose. (See Barclay v. 
Pearson 1, Pether Perumal Chetty v. Muniandy Servat 2 and the 
cases there cited). ‘These propositions apply when the parties aree 
in part delicto and to agreements void under Civil Law different 
considerations may arise in the ‘case of an agreement to commit 
an offence against the Crown, I agree to the order proposed by 


‘my learned brother. 


CoA. S. a 


To 


— m remman a sap em e iae aea 5 : 
1, (1898) 2 Ch. 164. 9. (1908) I. L. R. 85 O. 55r. 
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`: PRIVY COUNCIL. 


PreseNr:—Lorap BuckMastsR, SIR JOHN EDGE, SiR 
WALTER PHILLIMORE, BART. AND SIR LawsENCE JENKINS. 
Anant Ram and others n.: Plaintiffs,* Appellants. 

Pe D. z ‘ 
The Collector of Etah and others ... Defendants, Respondents. 


‘Hindu Law —Mitakshara-—-Mortgaga of joint propérty by manager who is ‘not 
the father—Burden of proving necessity— Whether a mortgage without necessity 
- binds morigagor’s own share. 


- 
-' 


The mortgage of joint estate made by tha manager of the property, who is not 


the father of the other members of the joing family, oan-only be justified so far as 
it is wanted for the joint family purposes If the necessity cannot be established 
by direot evidence it may bə assumed if if can ba shown that reasonable care was 
taken to ascertain if such circumstances existed and the. transferee acted in good 
faith. In either case the burden of proof lies on the person who claims the benefit - 


of the mortgage. 


If the mortgage debt was not incurred for necessity, not even the mortgagor’ S, 
own interest can ba sold in enforcement of the mortgage. 


- 


Narain Prasad v. Sarnam Singh 1 followed. 
When the mortgage is for a larger amount than the necasstiy warrants, it will 
only be upheld.to the extent to which necessity has been proved. 


A zemindar, manager of a joint family, mortgaged threa joint villages for Rs. 
8000 to pay the Government revenue. The lender suing on the mortgage, other 
members of the joint - family contested the validity of the mortgage. It was proved 
that Rs. 1,698 odd ware actually paid as revenue of two of the villages out of the. 
` money lent, but no evidence was given as to the disposal of the balance. 


Held, that the mortgage was enforceable to the extent of Rs. 1,698 only against 
the joint villages and that as regards the balance, not even the mortégagor’s own 
share in those villages was bound. 

Appeal from a decree of the Allahabad High Court, dated 
May 11, 1911, varying a decree of the Subordinate Judge of 
Aligarh. 


The facts of the case are eu: set out in their Lordship’s. 
judgment. 

Dube, for appellants, submitted that the lender in these cases 
is not bound to see to the application of the money, Here proper 
enquiry was made by the lender as to the existence of legal neces- 
sity. The recital of such necessity in the mortgage deed is 
‘gufficient. Banga Chundra. Dhur Bisvas v. Jagat Kishore 
Chòwdhuri 2, 





* 29th October 1917. 
1. (1917) L. R. 44 I. A. 163=88 M. L. J. 8989 All. 500. 
* g. (1918) L. R. 48 I, A, 249, 252. © : pr te 
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[Sir W. Phillimore :—All that case decided was what was 


evidence of necessity, not that enquiry would supply the absence 
of necessity. | l 


My casé is that the whole of the Rs. 3000 was wanted tor ) 


revenue, = 


[Sir W. Phillimore:—You bave not shown that the balance 
over and above 1,698 was even due. | : 


My case is that a representation was made that the money 


was due for Government revenue, and on that representation we ~ 


acted, 
The respondents did not appear, 


Their Lordships’ judgment was delivered by 


- Lord Buckmaster.—The question raised in this appeal is as 
to the rights of certain mortgagees under and in respect of a mort- 
gage which was dated the 4th September 1894. That mortgage 
was executed by one Raja Sheoraj Singh, the manager of certain 
joint property held by himself and his brother, Maharaj Singh, 
and governed by the Mitakshara Jaw. The mortgage was for the 
sum of 3,000 rupees, with interest at the rate of 1 rupee 2 annas 
per cent. per month, with compound interest and half-yearly rests. 
The mortgage affects three villages, and on the face of it there is 
a recital that the money was lent in order that the mortgagor 
might pay the Government: revenue. The original mortgagee is 
dead, and his representatives instituted the proceedings out of 
which this appeal has arisen for the purpose of enforcing their 
rights under the mortgage deed. A considerable number of 
defences were raised by the different parties who were made 
defendants to those proceedings, but for the purpose of the 
present appeal only one of those defences needs consideration. 


That defence is this: thai the property that was mortgaged being 


joint property, a mortgage could only be operative to the extent to 
which the mortgage-money was needed for the necessities of the 


joint estate. The learned J udge before whom the case was héard ` 
allowed the whole of ths original mortgage debt to stand but 


reduced the rate of interest. The High Court, to whom an appeal 


was brought, has allowed the mortgage for part only of the original. 


sum, namely, for the sum of 1,698 rupees 5 annas, and has. .res- 


tored the full rights of interest which the mortgagee possessed 


under the deed on that sum. 
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| The appeal from that judgment has been brought under an 

order made by the High Court, ‘whs thought thit the appeal gave 
rise to'two questions of importance, the first’ being, ‘‘ Whether 
the burden lies upon a mortgagee who takes a mortgage from the 
manager of a joint Hindu family governed by the Mitakshara law 
to prove that the debt was incurred for family necessity”; and the 
second; ‘Whether, if the debt was not so incurred, the interest 
- of the manager of the family, that is, of the mortgagor, in the 
mortgaged property could be sold in enforcement of the mortgage.” 
` It is to be observed that the grounds upon which. the appeal was 
permitted do not include the question of considering whether, in 
point of fact, more than the amount allowed by the High Court 
had in fact been raised by way of necessity; but- this point has 
been argued and considered by their Lordships. 


As to the first of these two questions their Lordships enter- 
tain no doubt. The mortgage of joint estate made by the 
manager of the property, who is not the futher of the other 
members of the joint family, can only be justified go far as it is 
wanted for the joint family purposes. If the necessity cannot be 
established by direct evidence it may be assumed if it can be 
shown that reasonable care was taken to ascertain if such circum- 
stances existed and the transferee acted in gooi faith (S. 38, 
Transfer of Property Act.) In either case the burden of proof 
lies on the person who claims the benefit of the mortgage. There 
is no difference between the burden of proof-when it is desired to 
support a mortgage made by a manager of a joint estate and that 
which is required to support the mortgage made, for example, by 
a widow who has only a similar limited power of disposition. In 
the case of Banga Chandra Dhur Biswas v. J agat Kishore 
Chowdhuri 1, following previous decisions to the same effect, it 
was stated in perfectly clear and unambiguous terms that the 
burden of proving that such dispositions were lawful rests upon 
the persons who seek to claim benefits under them. The question, 
therefore, which the High Court thought needed consideration, go 
far as the burden of proof is concerned, musi be decided against 
the appellants, 


As to the second point, that question, so far ag it covers 


mortgages in the same province as the province from which 


—_-- - meea aaa aaa gen, 


1, (1916) L. R. 43 I. A. 249=31 M., L. J. 568 





P.C. 
Anant Ram 
V. 

The 
Colleotor of 
Etah. 


Lord Buck- 
master. 


P.O. 


Anant Ram 
v 


The 
Collector of 
Etah. 


Lord Buck- 
master. 


ae 
-294 THH-MADRAS.LAW JOURNAL REPORTS. (VOL. XXXIV 


this appeal has been brought, has also -been decided since the 
judgment of the High Court, adverse ‘to the appellants’ contention 
in a case to which their Lordships’ attention was called —Narain 
Prasad v. Sarnam Singh }, 


There remains only the point as to whether in ihis case the 
High Court were right in thinking that the mortgagee had only 
discharged the burden thrown upon him of proving necessity for 
the deed to the limited extent of the 1,698 rupees. Now the facts 
with regard to that matter aré these :, There were three villages 
that were the subject of the mortgage. The statement in the 
deed was that the money was needed to pay the Government 
revenue, What payments were made in respect of that revenue 
could easily be established by calling the proper witnesses, and, 
indeed, one such witness was called for the purpose of proving 
payments in respect of two of the villages, and he showed pay- 
ments to the amount for which the High Court has allowed the 
mortgage to stand. . The- mortgagee cannot allege that the. 
witnesses who could prove the necessity, on the existence of which 


` his security depends, are inaccessible, or cannot now be obtained 


through lapse of time or for other good reason. The proof could 
have been and ought to have been laid before the Court by the 
appellants, on whom the burden rests. That burden they have 
failed to discharge and in their Lordships’ opinion the High Court 
was perfectly right in deciding that the security stood to the 
limited extent only of the necessity proved, They will therefore 
humbly advise His Majesty that this appeal should be dismissed. 


Solicitors for appellant :—Barrow Rogers and Nevill. 
Ay Pack 


1. (1917) D. R. 44 I. A. 163. 
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IN THE HIGH COURT OF J UDIĊÄTURL AT MADRAS; 


PRESENT : MR. j USTICE Sus gacihi “AIYAR AND MR, a USTIOE 
BAKEWELL. : : 
R-S. Rama Shenoi and another... Appellants* (Plaintiffs). 
— z v. 7 7 


M. A. Hallagna-and another _ .. . Respondents (Defendants), 


Civil Procedure Code—O. 21 R. 68—Swuit by . unsuccessful claimant—Onus of . 


proof —Decree executed one of foreiyn Court—Hffect-—Foreign judgment—V alidity 
—Judgment based on wrong view of ba ae isa opposed t to ‘' natural justice’ 
— What is. i ; 


Where, in execution of a decree passed by the Cochin Court agait & person 
described as tbe manager of & joint Hindu faraily and transferred to the British 
Court under 8. 44 of the Code of Civil Procedure, property of the alleged joint 
family was attached, and a claim preferred to the same by the younger brother of 
the judgmont-debtor on the ground amongst others, that ‘even before the Cochin 
suit, he and his brother (the judgment- dabtor) had become divided, was rejected, 
held, in a suit brought by the unsuccessful ‘claimant under O. 21 R. 68 oft the 


- Rama 
Shenoi 


v. 
Hallagna. 


g $ 
Er 
.* Eg 


Code-to establish his ee that the onus was on> him of proving the division sot 


up by him. , , 
A wrong view as to onus will not have the effoct of Tendong & foreign judg: 
ment one not given on the merits.’ 


. A mere incorrect view of law by a foreign Court will not give jurisdiction to 
our Couris to.say that its judgment is opposed. to natural justice. ` 


Meaning óf term “ “ natural Tuetice s when used in reference to foreign judg- 
-ments. He 


Second al mE the decree of the District Court of 
South. Malabar in A. S. No. 528 of 1914 preferred against the 
decree of the Court of the Subordinate J udge of South Malabar at 
Cochin in O. 8. No. 3 of 1918. 

Appeal under clause 15 of the Letters Patent ead 
against the decision of the Hon’ble Mr. Justice Ayling in S. A. 


No. 999 of 1914 preferred against the decree of the: District Court : 


of South Malabar in A. S. No, 144 of 1914 preferred against the 
-decree of the Court of the a as Judge ae Cochin i in O. S. 


a ; No. 7 of 1911, = 


~~ 


Dr. K. Pandalar and C. V. Ananthakrishna Aiyar for 
‘Appellants, - zy, 
"6, Madhatr un Nair for Respondents. 

The Court delivered the following a= « 


| 


Judgment :—A decree was obtained agtint the elder Lien: 





of the plaintiff in the Cochin Court. In the cause title, he “wag 


e S'A. No. 2181 of 1918 and 
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described_as the manager of the joint family. Apparently the 
plaint alleged that the family property was liable for the claim as 
the debt was contracted for family purposes. The defendant in 
the Cochin Court pleaded that no decree should be passed against - 
him as manager. Therefore issue 7 was framéd. The Cochin 
Judge held that the burden of proving that the defendant was - 
not the manager and that the debt was not binding on the family 
lay upon him; and passed a decree. against him personally and 
against the family properties. The decree was executed against 
the Cochin properties and then transferred to the British Court ° 
under S. 44 of the Code of Civil Procedure. In our Court, a 
claim was preferred by the plaintif against the attached proper- 
ties on two grounds :—(a) that the defendant in the Cochin suit 
had become divided from the plaintiff before suit and-(b) that the 
decree was otherwise not executable against the properties in the 
possession of the plaintiff. ‘The claim was rejected, The plaintiff 
has brought this suit to establish his right. The Courts below 
have dismissed the suit. Hence this second appeal. | 
Dr. Pandalai for one of the brothers, the appellant in Second 
Appeal No. 2181-of 1915,-contended that it was the duty of the’ 
Courts below to-have decided whether there was a division prior to 
the Cochin suit and whether the brother who was sued in that 


Court was the manager. It is clear under R. 63, O. 21 that the 


burden of proof is on the plaintiff to establish his claim, Beyond 
stating that he was divided, he has asked for no issue; and has 
adduced no evidence on the question of division or managership ; 
the plaintiff is not therefore entitled to ask us to send the case: 
down for a finding on that question, l 

‘The learned counsel further contended that as the Cochin 
Court was wrong om the question of the burden of proof, the judg- 
ment must be deemed not to have been given on the merits, We 
are unable to accept this contention. In the Cochin Court, the 
general law administered relates to Marumakkathayam Tarwads 7 
and as in a suit against the Karnavan as such the,decree would be 
binding on the Anandrayvans, unless the latter could show that the 
Karnavan-was not acting on behalf of the Tarwad, the idea seems 
to have gained ground that in the case of suits against'managers 
of Marumakkathayam families the onus is on the other members 
to show that the debt-is not binding on them. This is not the 
law as it obtains in British India.~ Iti is for the creditor to cate 


¢ 


— 
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that the debt is recoverable against the members of the family . 
we may, therefore, take it that the Cochin Court was not right 
in its view of Hindu Law. Does that render the judgment one 
not given on the merits? We have not before us all the materials 
on which the Cochin judgment was based. Consequently, we are 
unable to hold that the decision was not on the merits, The 


decision of the Judicial Committee in Keymer v. Visvanadha 


Reddy 1, has no_bearing on the present case. There is no warrant 
for the proposition that a wrong view as to onus would have the 
` effect of rendering a foreign judgment one not given on the merits, 

` Mr, Ananthakrishna Aiyar who appeared for another brother 
the appellant in the connected appeal raised a more serious 
contention: He argued that as the Cochin Court was manifestly 
wrong on a ‘point of Hindu Law, the judgment was contrary to 
natural justice, In -this connection, we notice that the language 
of cl. (d) of 8. 13 has undergone change.: In the old Code, the 
words were “if it is in the opinion of the Court before which 
it is produced contrary to natural justice”. The present langu- 
age in §. 13 (d) is “‘ where the proceedings in which the judgment 
“was obtained are opposed to natural justice.’ This change 
carries out the view of Bramwell, B in Crawley v. Isaacs 2. 
The learned Baron there said: “I think the term ‘natural justice’ 
which has been used in reference to foreign judgments refers 
rather to the form of procedure than to the merits of the parti- 
cular case.” (Page 531). Consequently the mere fact that a 
judgment is wrong in law is not enough, There must be some- 
thing in the procedure anterior to the judgment which is repugnant 
to natural justice. That cannot be said of the present cise. 
Further as pointed out by Lord Chelmsford in Liverpool Marine 
Credit Co. v. Hunter 8, a mère incorrect view of law by a foreign 
Court would not give jurisdiction to our Courts to say that the 
judgment is opposed to natural justice. See also per Cockburn, C.J., 
in Imrie v. Castrique 4, and Scott v. Pilkington 5. Mr. Anantha- 
krishna Aiyar drew our attention to Messina v, Petrocochino 8. 
In that case if was pointed out that unless there was a manifest 
error or fraud in the proceedings of the. judgment, the British 
Court should give effect to it, A wrong view as to onus does not 


render a judgment erroneous on the face of it, Moreover having 
1. (1916) IL. R. 40 M. 112=82 M. L J. 86 (P C) 
2, (1867) 16%. T. (N. 8.) 629. B. (1868) L. R.8Ch. A 479. 


4, (1860) 8 O. B. (N 8) 405=141 E. R, 1929, 
5, (1862) 2 B. & B. 11=121 E. R, 978. 6. (1872) L.R.4PO. (A. C.) 144 
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regard to Liverpool Marine Credit’ Co, v. Hunter 1, we are unable’. 
to hold that a mistake as to law which jis all that can be alleged 
against the decision in the présent case, would be sufficient to vacate 
a foreign judgment. For these reasons, we think the decision of 
the Courts below is right and we dismiss the second appeal with 
costs. The Letters Patent Appeal follows, l 

A, 8. V, i = cy 


r - 


PRIVY COUNCIL.. 
PRESENT :—-LORD PARKER oF WADDINGTON, LORD 


WRENBURY, SIR Jou EDGE, Me. AMEER ADI, AND SIR 
LAWRENCE J: ENKINS. 


[On Appeal from the High our of Judicature at Fort 


= William in Bengal. | 


Amrit Narain Singh © w. Plaintiff * (Appellant:) 


: v, 
Gaya. Singh and others ... Defendants (Respondents). 


Hindu Låw- Right of a reversioner to property held by a female owner—a mere 
spes successionis—Noé assignable or ir ee able—not capable of being dealt 
with by the guardian of a mincr. 

A Hindu reversioner has no right or Tiinat in praesent? in the property 
- which a female owner holds for her life, until it vests in him on her death, should 
be survive her. Till that time he has nothing to assign or to relinquish or even 
to transmit to hia heirs. His right becomes concrete only on her.demise ; until 
then it ia mere spas successionis. His guardian, if he happens to be a minor cannot 
bargain with if on his behalf or bind him by any contractual engagement in 
respect thereto. 

Appeal from a judgment and decree of the Calcutta High 
Court, dated 16th July 1913, reversing a decree of the Subordi- 
nate Judge of Patna. dated the 20th January 1909, One Jhamman 
Singh died leaving a widow, Radha -Koer, a daughter Kar Koer 
and Amrit Narayan, the daughter’s son, then a minor. The 
widow applied for mutation, but her application was opposed by 
the defendants, who were collateral relations of the deceased. 
Radha Koer’s name was registered “but she died in 1864. Dis- 
putes as to succession again arose, and Kar Koer and her husband 
Rajender Singh, father and guardian of the minor Amrit Narayan 
Singh, on the one side, and the defendants on the other executed 


_ an.agreement to refer the matter to arbitration. But before the 


arbitrators could decide anything, the parties entered into a com- 


Te October 1917.. i 
1. (1868) L R. 3 Ch. A. 479. 3 


nN 





à 2 a 
PART X.] THE MADRAS LAW JOURNAL REPORTS. 299 


q omise, which was placed before the arbitrators, and they were — P.C, 
invited to make and did in fact make an award in accordance eee 
with the compromise. Under the compromise the properties in Narain Singh | 
suit were awarded to the defendants. On the death of Kar Koer dies: Singh. 
in 1905 the appellant Amrit Narayan brought the present suit to 

_ recover possession of these properties from the defendants. The 

Subordinate Judge found all the material issues in his favour and 

decreed the suit. The Subordinate Judge found that the plaintiff 

was not a party to the arbitration proceedings, that his father was 

not appointed his guardian under the provisions of Act XL of 1858, 

that the compromise and award were nullities and that the judg- 

ments of the District Judge and the High Court by which the 

award was made a decree of Court were not binding on the appel- 

lant. The defendants appealed to the High Court, which allowed 

the appeal and dismissed the suit. 


De Gruyther, K. C., and B. Dube for is E 
Jhamman Singh was admittedly separate and the Appellant was 
therefore entitled to inherit his estate. The suit was well within 
time under Art. 141 of the Limitation Act, 1877. Art. 95 of 
that Act doesnot apply. Plaintiff’s claim was noi barred 

by the proceedings’ in arbitration taken by his mother and 
father. There was really no arbitration, The award was based 
on the compromise which Kar Koer and Rajender Singh made, 
` The appellant was not a party to the compromise and the same 
- was made against his interest. The plaintiff did not possess 
any interest whatever in Jhamman Singh's estate during the 
lifetime of his mother. His right was merely spes successronis, 
and was not transferable. In any case the Civil Courts which 
. dealt with the award did not adjudicate upon the revergionary 
right of the plaintiff and the award was made a decree of Court 
against Kar Koer alone. Further S. 3, Act XL of 1858 was 
intended for the protection of minors, but Rajender Singh was 
not appointed guardian of the minor. Reference was made to 
the following :—Sham Sunder Lal v, Achhan Kunwar }, 
Mussammat Bibi Wahan v. Banke Behari Pershad Singh 2, 
-Nagendra Chandra Mittra v. Kishen Chandra Das 3, f 


A, M. Dunne, K. C. for the respondents :—The Plaintiff’s 
mother represented the whole estate and the proceedings by 


1: (1898) L. R. 25 I. A. 18.. 2, (1908) L. R 801, A. 182=80 G. 1021, 
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which she sought to set aside the award were properly heard and ` 


decided and she failed. It was therefore a good judgment and 


was binding,\on the reversioners who succeeded the widow, Katama 

Natchiar v Srimut Mootu Vijaya 1. ` . 
-Further, the arbitrators decided the dispute by holding that. 

the plaintiff and his mother had no interest according to the 


religious customs and usage of the parties. The minor wasa | 


party to the arbitration and the award was page on Bin, 
No reply was called for. 3 
Their Lordships’ judgment was delivered (22nd November, 


1917) by i 
Mr. Ameer Ali. :—This is a suit by a Hindu reversioner to 


- recover possession of certain properties that originally belonged 


to his maternal grandfather, Jhamman Singh. - He alleges that’ 
the defendants, respondents before this Board, wrongfully possess- 
ed themselves of these properties under colour of certain 
arbitration proceedings whilst the estate was held by his mother, 
Kar Koer, as a female owner under the Hindu law. Kar Koer 


died in 1905, and this action was-brought in 1908. The suit is 


therefore clearly within time. The sole question for determina- 
tion in this appeal is whether -the arbitration proceedings and 
the decree on the award which gave to the predecessors of the 
respondents possession of these properties are pinding on the 
appellant. 

On Jhamman’s death Radha Koer, his widow, applied for 
the registration of her name in place of her deċeased husband 
in the Collector’s records. Her application was opposed by some 
of Jhamman’s agnatic male relations, whom the respondents 
now represent; they claimed the property both under the 
general Hindu Law as also under some undefined family custom. 
Their objections were overruled by the Revenue Courts, and 
Radha Koer’s name was duly.entered in the Collector’s register. 
Radha died shortly after in 1864, and was succeeded in the 
possession of the estate by her daughter, Kar Koer, the mother 
of the appellant. The agnates raised afresh contest as to her 
right to hold the property. In the disputes that followed, and 
which were eventually referred to the arbitration of a number 
of caste-men, she seems to have been represented by her busband, 
Rajender Singh. There is nothing, however, on the record to 


1. (1863) 9 M. I. A. 539 at 604. 
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~ 


‘show if hé had any authority to act for her as her agent: Before 
` the arbitrators had’taken any action in the matter, a compromise. 


was arrived at, in which also Rajender purported to act both: for 


: . her and her infant son, the appellant. Under this compromise, 


Kar Koer abandoned, in favour of the agnates, all right to the 
immoyeable property of her father, receiving on her part, besides 


_ some moveable property, two small fractional shares in certain 
lands which stood in her afd in her mother’s names, The effect 


of the arrangement was to extinguish completely the reversionary — 


interest of the appellant in his grandfather's estate. 


The compromise was placed before the arbitrators and they 
were Invited to make an award in accordance therewith, which 
they did. It is to be noted that there is nothing on the record 
to show that the proceedings before the arbitrators ever came 
to the knowledge of Kar Koer or that she knew of the com- 
promise and its effect. In fact, it appears that Kar Koer did 


not acquiesce in the award, and the opposite party had to apply 


_to the Civil Court uader the provisions of S. 327 of Act X 


of 1859 (the law that regulated at the time the procedure of 
the Civil Courts in India) for a decree on the award. The Court 
of First Instance held that all the proceedings in connecton with 
the compromise and the award had been without Kar Koer’s 
knowledge. It accordingly dismissed the application of the 
agnates under 68. 3327. 


They appealed to the District Judge, who apparently con- 
sidered that as Rajender, her husband, was a party to the 
compromise, her denial could not be believed. He accordingly 
made a decree ‘‘to have the-award filed and enforced ‘under 
9. $27.” From this decision Kar Koer preferred a “ special 


appeal” to the High Court of Calcutta, which was’ dismissed, 


She then applied for a review of judgment, in- which she was 
equally unsuccessful. The result of these decisions was to put 
her out of possession of the properties covered by the compromise, 
and which form ‘the subject-matter of the present action. 
Although the respondents or their predecessors appear to have 
obtained possession of these properties after the proceedings in 
the High Court, which terminated in 1865, their names were 
not registered in the Collectorate in substitution of Radha Koer 


“until 1877. 
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It is to be noticed that neither in the judgment ‘of the 


-District Judge nor in that of the High Court is there any 


reference to the right of Kar Koer’s infant son or to the ‘effect 


of the compromise which culminated in the award on his revei- 


sionary interest. Had the question been presented in any 
shape to the Courts that were dealing with the matter, it is 
hardly likély their judgments would not have contained- some 


_ expression as to whether the compromise and the. award. based 


thereon were or were not for the benefit of the reversioner, 
In this action the plaintiff charged that the arbitration pro- 


‘ceedings, together with the compromise and award, were fraudu- 


lent and taken and entered into without the knowledge or 
authority of Kar Koer; that in any event he was not, bound by 
them. ‘The defendants, on the other hand, among other pleas 
urge that the award and decree préc!u uded the plaintiff from main- 
taining the action. The Subordinate J udge of Patna, before 
whom -the suit came for trial in the first instance, framed a 
number of issues on the several allegations of the parties, most of 
which have become immaterial in view of the shape the case took 
on appeal to the High Court. The Trial J udge, in a well-reasoned 
and exhaustive judgment, held in substance that Jhamman at the 
time of his death was separated from his agnates ; that ‘the defen- 
dants had failed to prove the custom they alleged relating to the 
exclusion of widows and daughters ; and that the. plaintiff was not 
properly represented in the arbitration proceedings or in the 
proceedings before the Civil Courts, and was not bound by the 


award or the decree based thereon. He accordingly decreed the ~ 


plaintiff's claim, 

From this decree the defendants appealed to the High Court 
of Calcutta, where the case proceeded on the assumption that 
Jhamman was separate from his agnates, and that assumption 
has not been challenged before this Board. The contest in the 


y 


High Court turned solely on the binding effect of the awaid and 


the decree enforcing it on the rights of the infant reversioner. , 
The learned Judges state thus the questions they had ‘to 


determine, Viz.— 

“ (1). Whether Rajander Singh bad power to refer the matter on behalf of 
his minor son to arbitration ; (2) whether the plaintiff was proporly represented in 
the proceedings in the Oivil Court under S. 337 of Aot VIII of 1859 ; ; and (8) and 


_ jf he was, whether he oan now treat the decree, which was based on the award, as 


a nullity, and claim possossioi of these properties at thie distanoe of time.” 


~ 
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- After answering the first two questions in the affirmative, the — P.O.. 
“learned J udges decided the third against the plaintiff, and reversing p Amie > 
| the decree of the Subordinate Judge, dismissed the plaintiff’s suit, _ Narayan . 


Singh 
‘Their Lordships are unable to concur in the propositions on 


v. 

“which the learned Judges of the High Court have based their Gaye DingR 
judgment, With respect, in proceeding to consider whether - real 
Rajander Sing, the plaintiff’ s father, had power to refer the matter 
on behalf of his minor son to arbitration, they seem to have mis- 
conceived ‘the legal position of the infant under the Hindu Law. 
Evidently they thought he had a right. which could form the 
subject of bargain. This is an obvious mistake ; ; a. Hindu rever- 
sioner has no right or: interest im presente in the property which 
the female owner holds for her life. Until it vests in him on her 
death, should he survive her, he has nothing to assign or to relin- 
quish, or even to transmit ta his heirs. . His right becomes con- 
crete only on her demise ; until then it is mere spes successionis. 
His guardian, if he happens to be & minor, cannot bargain with 
it on his behalf or bind him by any contractual engagement in - 
respect thereto, -Rajander’s action, therefore, in referring to _ 

arbitration any matter connected’ with his son’s reversionar y 
~ interest was null and void. 


The learned Judges seem also to have lost sight of the fact 
that the award actually made was‘ based on the compromise ; ; it 
gave effect to the agreement at which the parties’ had arrived, 
Even had the minor an existing right, the father would have no 
power to enter into an arrangement which wiped out all his 
interest without any consideration, for the little property that 
was lefé to Kar Koer was taken by her under the compromise, and 
not by virtue of her right to her father’s estate. It is difficult to 


`~ 


`a 


“ gee how the learned Judges came to the conclusion that the 


compromise was to thé benefit of the minor. < 


Apart from the question whether Rajander could represent 
his son under the proceedings under S$. 327 of Act VIII of i859 
without a certificate under 8. 3 of Act XL of 1858 on which their 
Lordships desire to express no opinion, it is abundantly clear that a 
_ the Civil Courts did not purport in any shape or character to deal 
- with or adjudicate upon the reversionary right of the infant. The 
decree enforcing the award was based on the finding that Kar 
Koer had acquiesced by her husband in the reference to arbitration, 
and that she hud similarly, consented to the compromise, and was 
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therefore bound by the award. Beyond that the order of the 
District Judge, which was affirmed by the High Court, did not 
go; it affected her interest, and her interest only. 

It may be noted here that on the appeal to the High Court 
the minor was not a party. 

In the present appeal it has beon iee on behalf of the 
respondents to. sustain the decree of the High Court on the basis 
of the dictum ofthe Judicial Committee in the well-known 
Shivagunga Case,! where, dealing with the question under what 
circumstances a decree against the widow may bind the reversion- 
ers, the Board expressed itself thus :— 


“that unless it could be shown that there had not been a fair trial of the right in 
that suit òr, in other words, unless that decrea could have been successfully 
impeached on some special ground, it would have been an effectual bar to any new 
suit by any person claiming in succession to Angamootoo. For assuming her to 
be entitled to the Zemindary atall, the whole estate would for the tima be 
vested in her, absolutely for some purposes, though in some respects for a 
qualified interest ; and until her death it could not be ascertained who would 
be entitled to succeed, The same principle which has prevailed in the Courts of 
this country as to tonants in tail representing the inheritance would seem 
to apply to a Hindu widow; and it is obvious that there would be the greatest 
possible inconvenience in holding that the succeeding heirs were not bound ey a 
deoree fairly and properly obtained against the widow . áj 


In the present case their Lordships think it -enough to say 
that the proceedings culminating in the decree by which the 
plaintiff is sought to be bound are entirely devoid of the conditions 
on which and which alone a reversioner can be shut out from the 
assertion of his right, which comes to him altogether independently 
of the female owner. ; 

‘Their Lordships are of opinion that the judgment and decree 
of the High Court should be ‘reversed and the decree of the 
Subordinate Judge restored. And they will humbly advise His 
Majesty accordingly. The appellant ‘will have his costs in the 
High Court and in this appeal. . 

Solicitors for Appellant —-Waikins and Hunter. 


Solicitors for Respondents :— Barrow, Rogers and Nevill, 
ie 


” 
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1. (1868) Katama Nachiar v. Srimut Raja Mooloo Vijaya 9 L.I. A 539. 
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PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, Sin JoHN EDGE, ĐIR 


WALTER PHILLIMORE BART AND SIR LAWRENCE JENKINS, 
[On Appeal from the High Court of Judicature at Bombay. ] 


Bhagwandas Parasram ` © e Appellant™ 
v. l 
Burjorji Rutlonji Bomanji ~ u Respondent. 


Wagering contracts—Common intention to wager essential—Speculation nol 
equivalent to wagering—Indian Contract Act (Act 1 of 1872) S. 80—Bombay Act 
TIT of 1865, Ss. 1, 2—Pakka Adatias—Their Position . 


Speculation does not necessarily involve acontract by way of wager: to 
constitute such a contract a- common intention to wager is essential. The mere 
fact that one party to a contract for sale of goods did not intend to deliver, even if 
known to the other patty, does not vitiate the contract, unless there is a bargain 
or understanding between the parties that delivery is not to be called for. 


Appeal from a decree of the Bombay High Court, dated 
‘March 28, 1913, reversing a decree of Beaman, J. i 

The facts appear from their Lordships judgment and from 
the reports in 37 Bom. 347 and 38 Bom. 204. 

Sir W. Garth for Appellant. 

Respondent did not appear. 

Sir W. Garth for Appellant: The Appellate Court have 
erred in holding that the contracts sued.on are wagering contracts, 
This Board have held that the law as to wagers formerly in force 
in India has been superseded by S. 30 of the Indian Contract 
Act, which m Bombay is supplemented by Bombay Act IIT of 
1865, Ss. 1 & 2, The appellant firm were pucka adatias. A pucka 
adatia can accept the contract himself, or he can pass it on: in 
either case he guarantees the price and gets a commission. ‘What 
the pucka adatia does with the contract does not concern the prin- 
cipal at all. As tothe custom of pucki adat, 1 would refer to 
Bhagvandas Narotamdas v. Kanji Deoji tthe authority of 
which has been accepted by both the lower Courts. 

The Appellate Court, though nt suggesting that we our- 
selves could win or lose by the rise or fall of the market, have 
held that we were gambling ourselves with reference to the sub- 
contracts into which we entered. The only points they rely on 
are (1) a conversation with our gomasta who is reported to have 
gaid that 300 tons of linseed were bought by us “for-Court 


» a =s 96th and 29th October, 1917. i i 
1. (1905) I L. R:30 Bom. 205, 210, 215. 
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purposes”. Our En was not even cross- -exathined as 
to this; (2) the fact that in allthe sub-contracts delivery to a 
particular Marwari . firm was barred, This, the High Court say, 
was because that firm might require delivery, but of this there is 
no proof. These points were not raised in the pleadings. The 
onus of proof on these two matters is on defendant-respondent, 
and he has altogether failed to discharge it. 

[Lord Buckmaster :—The central point in the case is, wag 


there or was there not a stipulation, a term in the contract, 


express or implied, by which you were never to ask for delivery ?| 


Appellants here ` were mere Commission Agents, entitled to- 
remuneration and reimbursement of expenses, but they took 


- norisks. Itis the essence of a wager that each side should. stand | 
- to win or lose according to the result-of the event as to which a 


risk is taken :—Sassoon v. Takerser y Jadhawjee 1.. 
Their Lordships’ judgment was delivered (November 26, 
1917) by 


Sir Lawrence Jenkins :—This ae arises out of a suit for 
the recovery of money, Many defences have been pleaded, but 
only one need now be noticed; it is that the transactions on 
which the claim résts were agreements by way of wager. At the 
trial several issues were framed, and the third was in these 
terms :— F a 
. ‘* Whether the transactions mentiona in the plaint are not wagering tran- 
sactions and whether the plaintiffs were not aware of the perenne intention to 
deal in differences only ? ” 


The Trial Judge, sitting on the original side of the High 
Court at Bombay, found all the issues in the plaintiffs’ favour, 
and passed a decree for the amount claimed. 

On appeal the appellate bench of the“High Court agreed with 
the findings of the Trial Judge on all the issues but the third. 
On that it held in favour of the defendant, and dismissed the suit. 

It is from that decree that this appeal has been preferred , by 
the plaintiffs, and the only question is whether the plea” that the 
transactions were by way of wager has been established. : 

At the date of these transactions thè plaintiffs - -Were a firm 
carrying on a large mercantile business at Bombay, and,” as 
a branch of it, they were in the habit of. acting as Pakka 
Adatias. The defendant, on the other hand, was a young man - 

1, (1904) I'L. R. 28 B. 616, 624, and 625, 
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without any regular business, who with the aid of winnings in a 
lottery, engaged in speculative transactions on the Bombay market. 

In June and July 1910, he instructed the plaintiffs to sell 
for him three several lots of linseed amounting’ in all to 4,000 tons 
for September delivery. 


On the strength of this order the plaintiffs sold linseed to 
this amount by separate contracts to thirty-nine buyers. Though 


the transactions took the form of sales by the defendant to the - 


plaintiffs, followed by re-sales by the plaintiffs to thirty-nine 
buyers, the plaintiffs acted throughout as Pakka Adatias, and, to 
secure them against loss, sums amounting in the aggregate to 


61,000 rupees, were deposited with them by the defendant as 
margin money. 


The market went against the defendant, and at the end of 
August the plaintiffs asked him either to give delivery of the 
linseed, or to authorise them to purchase lingeed on his behalf, 
The defendant, however, did neither the one nor the other, and 
so the plaintiffs, acting within their rights, discharged.their obli- 
gation to the thirty-nine buyers by delivering 300 tons; and by 
making cross contracts, and paying differences as to the balance 
of linseed. The result was, that after giving the defendant credit 
for the 61,000 rupees deposited as margin money, and a sum of 
Rs. 5,804 : 2: 3 due to him on another account, there was due to 
the plaintiffs Rs. 90,763: 14 : 6, unless the plea of wagering is an 
answer to their claim. To determine whether this plea is appli- 
cable, it is necessary to consider the real nature of the relations 
between the parties to the transactions. The case has proceeded in 
both the Courts on the footing that the plaintiffs were employed 


by the defendant, and acted as Pakka Adatias; and the ~des- 


cription in Bhagwandas v. Kanji 1, of the customary incidents of 
such anemployment was applicable to the circumstances -of this 
case, though it is to be noted that the defendant was not an up- 
country constituent. 

The plaintiffs, therefore, acted in conformity with the terms 
of their employment when aney made the contracts with the 
thirty-nine buyers. = 

And as they made these contracts in exercise of the authority 
conferred: upon them and became liable for their performance, 
' they also became entitled to be indemnified by their employer, ‘the 
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defendant, against the consequences of the acts done by them 
unless those acts were unlawful. There is no suggestion that the 
acts of the Pakka Adatia as such are lawful; on the contrary» 
Pakki Adat dealings are well established as a legitimate mode of 
conducting commercial business in the Bombay market. 

No doubt the contract of a Pakka Adatia, as that of anyone 
else, may be by way of wager; but can it be said that the 
employment of the plaintiffs by the defendant was of this des- 
cription ? 

It has not been shown that oe was any bargain or 
understanding between the parties, either express or implied, that 
linseed was not to be delivered, nor was it a term, of the employ- 
ment that the plaintiffs should protect the defendant from 
liability to make delivery. 

It may well be, as.suggested in the evidence of Hargopal, that 
the defendant was a speculator, who never intended to give deli- 
very, and that the plaintiffs did not expect him to deliver; but 
that would not convert a contract, otherwise innocent, into wager. 
Speculation does not necessarily involve a contract by way of 
wager, aid to constitute such a contract a common intention to 
wager is essential. 

No such intention has been proved. 

Under the sales to the thirty-nine buyers it was the right of 
each buyer to call for delivery, but as the plaintiffs had carried 
through the transaction as Pakka Adatias of the defendant the 


r 


rise or fall of the market was matter of no concern to them, ex- ` 


cept so far as it might enhance the risk of recovering complete 
indemnity from their employer. Their right was to their com- 
mission and to an indemnity against loss as incidents of their em- 
ployment. . í = 

- The mere fact that as to the greater part of the linseed there 
was no delivery, but an adjustment of claims cannot alone - vitiate 
the transactions. 

The learned Judges in appeal were evidently impressed by the 
statement ascribed to the plaintiff's munim that the delivery of 
300 tons was made for the purpose of Court proceedings and by 
the clause in the contracts forbidding delivery to Messrs. Narandas 
Rajaram and Co, Their Lordships, however, attribute no impor- 
tance to either of these matters. Even if the munim’s statement 
be regarded as proved—a point .on which their Lordships are, in 


- 


m 
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the circumstances, far from satisfied—it would mean no more 
than that the plaintiffs fancied an actual delivery would tend to 
allay such doubts as the Court might otherwise have as to the 
reality of the transactions,” But this was in no sense inconsistent 
with this reality. At the same time the clauses forbidding delivery 
to Messrs. Narandas Rajaram clearly cannot be regarded as 
throwing any doubt on the transactions. No such suggestion seems 
to have been made at the trial in the Court of First Instance, and 
it does not appear to their Lordships to be reasonably susceptible 
of the significance ascribed to it, i 
Their Lordships therefore hold there was no ground for get- 
ting aside the decree of the Court of First Instance, and they will 
therefore humbly advise His Majesty to restore it and to reverse 
the decree of the High Court on appeal, ordering instead of it that 
the appeal to it be dismissed with costs. As the defendant Burjorji 
has died during the pendency of the appeal, and the present res- 


pondent has been appointed at the instance of the appellants to 


represent him for the purpose of this appeal alone, there will be . 


no order as to the costs of this appeal. 
Solicitors fur Appellant —Ashurst Norris Crisp & Co. 
Ay PsP, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :——MR, J USTIOE SPENCER AND MR. KUMABRASWAMI 
SASTRI, 


Sree Rajah Venkata Ramayya Appa -~ Petitioners.* 
Rao Bahadur Zemindar Varu and 


another. 
V, 


Chakali Veeraswamigadu (dead) dnd Respondents (Defendanis.) 
another, ' 


` Estates Land Aci—Suit in Revenuo Court under—Appeal to District Couri — 
Order of that Court directing return of plaint for presentation to proper Court -- 
Appeal to High Court—C. P. Code of 1908, Or. 43, R. 1—Applicabdility to suits 
under Estates Land Act—Practice—Appeal under Or. 48, R.1 converted into 
- revision under S. 115 of the Code--Jurisdiction of Revenue Court—~Conditions of — 
Defendant's plea if will affact jurisdiction. 
Order 45 R. lof the Code of Civil Procedure, 1908, which gives a right of 
appeal against an order pissed under O 7, R. 10-thereof is inapplicable to suits 
filed in Revenue Courts under the Estates Land Act. 
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Where in an appeal in a suit under the Estates Land Act the District Court 


held- that the suit was . not coghisable by the Revenue Court and directed the ` 


plaint to be presented to the proper Court, held, that no appeal lay to the nee 


_ Court against the order of the District Judge. 


Their Lordships however treated the appeal asa Revision Petition under 8. 115 
of the Code. 


When the allogations in the plaint-bring the case within S. 77 of the Estates- 
Land Act, the suit must be filad in fhe Revenue Oourt and the jurisdiction of the 


Court will nob depend upon any pleas the defendant might raise. The fact that 
the Court may hava to go into complicated questions will not affect the juris 
diction of the Revonue Court 

Palemora Tham'niah Naidu v. Sri Mahar ni Lady Gajapatht Rao 1 followed. 


Petition under S. 115 of the Code of Civil Procedure praying 
the’ High Court to revise the order of the District Court of Kistna 
in A,-S Nos. 110 and 176 of 1)14, preferred against the decree 
of the Court of the Suits Deputy Collector, Hillore in S. S. No. 1089 
of 1913 (S. S. No, 724 of 1913, Narasapur Division.) 

P. Nazabushanam for Appellants. 

B. Narasimha, Rao for Respondents. 

The Court delivered the following 


J udg ment .—The Receiver of the Nidadavole and Medur 
Estates who is the appellant sued’ the respondent in the Revenue 
Court to recover Rs. 323-J1-7, arrears of rent for faslis-1320 to 
1322. The case for the plaintiff was that the lands were granted 


by the former zamindar at low rent to defendants 1 to 8 who were — 


performing washerman services, that they ceased to do so and 
conveyed a portion of the land to the Yth defendant and that 


plaintiff was consequently entitled to recover the full rent claimed. 


Defendants 1 to 8 were ew parte’ The 9th defendant pleaded 


inier alia that the lands were tyoti lands, that he has been 
paying the rent reserved ever since his purchase, that plaintiff has | 


no power under the Estates Land Act to enhance the rent and 
that the suit was bad for misjoinder of parties. No question was 


~ raised as to the jurisdiction of the Court and at the trial plaintiff 
conceded that the lands were ryoti lands and that the defendant, 
had occupancy rights. The Suits Deputy Collector decreed 


Rs. 51-13-9 as the proper rent payable. The 9th respondent 


appealed, but not on the ground that the Revenue Court had no 


jurisdiction. The grounds of appeal on the contrary proceed on 


the footing that the Estates Land Aci applied. When the appeal — 


was argued before the District Judge however, a preliminary 
1. (1910) M. W. N. 481. 
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objection ` was taken es the appellant in the District Court to the Venkata 

effect that. the lands were service Inams and that plaintiff ought ee 

to have sued in a Civil Court, the Revenue Courts having no Chakali 

gosh T Veeras wami- 

jurisdiction, " gadu.. 
The District Court upheld the contention and directed the 

plaint to be presented to the proper Court. The appeal before us 

isagainst the order of the District Judge. 


A preliminary objection has been taken by the respondent 
that no appeal lies against the order of the District Judge as the i 
. order was passed under Order VII, Rule 10 Civil Procedure Code 
1908 (corresponding to S. 57 of the old Code) and Order 
XLIII Rule 1 Clause (a) which gives the right of appeal against the- 

‘order passed under Order VII rule 10 is made inapplicable to suits 
in Revenue Courts by virtue of S. 192 of the Estates Land Act 
which specifies the provisions of the Civil Procedure Code appli- 
cable to suits, appeals and other proceedings under the Act and 
-excludes Chapter XLIII of the old Code which corresponds to 
Order XLIII of the present Code. For the appellant it is 

contended that an appeal from the District Court to the High 
‘Court is not a proceeding under the Act, but from one Civil Court. 
tô another and that Order XLII applies to such appeals. 


Phere can be little doubt that if the Suits “Deputy Collector 
had returned the plaint presented to him under S. 77 Cl. (1) of 
the Estates Land Act no appeal would lie to the District Court. 


The question however is whether a second appeal lies to the 
High Court where- the order. directing the return of the plaint is - 
passed for the first time bythe District Court which is not a 
Revenue Court. 


S. 189 provides that decrees and orders passed by the Revenue 
Courts shall be subject to appeal as provided in the schedule. “No 
further appeals are specially given by the Act except to the 
Board of Revenue under Section 190. The schedule to the Madras 
Estates Land Act gives the description of the suit and the court fo 
which an appeal hes. In respect of suits for rent under 8S, 77 of 
the Act an appeal lies to the District Court. S. 190 gives a right 
of Second Appeal to the Board of Revenue against certain orders 
passed on appeal by the Collector. So far as appeals from decrees 
of the District Court are “concerned a second appeal has, though 
not expressly given by the Estates Land ‘Act, been held to lie by « 
virtue of 5. 100 of the new Civil Procedure Code of 1908 and - 

39 f 
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Venkata Chapter XLIII of the old Code which are not excepted by S, 192 
Ramya wide Ravi’ Veer araghavalu v, Venkata Narasimha’ ‘Naidu 


v. 
Feel _- Bahadur 1, and Venkataramier x. Vythilinga Thambiran ?). As 
gadu. regards er not coming within the definition of “decree” in 


the Civil Procedure Code, S. 192, Clause (a)-0° the Estates Land . 
Act enacts that chapter XLIII which corresponds to Order XLIII 
and relates to appeals from orders shall not i apply to appeals or 
other proceedings under the Estates Land Act. It is argued that 
this section can only apply to appeals from the Revenue Court: to 
the District Court, because it is only such appeals as are appeals i 
under the Act, and that for appeals from the District Court to the - . 
High Court we have to fall back upon the provisions of the Civi. — 
Procedure Code as appeals from orders of the District Court to 
the High Court are not. appeals or proceedings under the Estates 
Land Act. Reference has been made to the Secretary of State for 
India v. Chelakant. Rama Row ° and it is . argued that the 
observations of their Lordships of the Privy Council (at page 624 
Gis to- the effect that when proceedings reach the District Court, 
: that court is appealed to as one of the ordinary courts of the 

2 country, with regard to whose procedure, orders and decrees the ` 
ordinary rules of the Civil Procedure Code apply would cover . 

. equally cases of appeals under the Estates Land Act. The Forest 
Act does not contain any pYovision analogous to section 192 of 
_the Estates Land Act excluding thé _operation of certain sections 
and chapters of the Civil Procedure Code (Secretary of State 

. for India v. Chelakant Rania Row 8) and can be distinguished 

- on that ground. There is a great deal to be said for the con- 
tention of the appellant, but the matter is not res integra. The 
point is covered by authority and we tbink we aie bound by. - 
the decision of this court to the contrary when the question 
directly arose for determination. T 

~ In Appeals against orders Nos. 349 “to 355 of 1915 
‘ and Visvanatha Mudaliar v: Mannar Naidu + where it was 
held by Ayling and Seshagiri Atyar, JJ., and by Ayling and 
Napier, JJ, that no second appeal lies against an order of- 
remand under Order XLI Rule 23 of the Civil Procedure Gode 
and in Second Appeal No. 235 of 1917, Ayling and Phillips, JJ. 
held that no second appeal lies against an order dismissing a.suit 
for default: The contention now raised by the the appellant before us 


1. (1914) I. L. R. 87 M. 443827 M. BJ.461. 2 (1918) 1%, W. 89. 
8. (1916) I. L. R. 39 M. 617:-=81M. L J. 324. . 4. {1914) 1 L. W. 667. 


x 
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that appeals ‘from the District Court to the~-High Court are not Venkata 
appeals contemplated by the Eatates Land Act and the question of Baniy ue 
the effect of the observations of ‘the Privy.Counc:] in Secretary of z Chakai 
y oeraswami» 
- State for India v. Cheltiakani kama Row 1were not raised in the gadu, 
© _ above cases but as already pointed out there is nothing in S. 16 
of -the Forest Act which excludes an y of the provisions of the Civil 
. Procedure Code from its operation and_second appeals have not 
been expressly excluded. It has been argued that S. 190 of the 
Estates Land Act would render the decision of the District Judge 
* who returns a plaint to be presented to the Civil Court on the 
ground that the suit does not relate to an estate within the defini- 
- tion of the Act res judicata in all subsequent proceedings and can : 
only be set right by the High Court in Second Appeal from the 
- decision of the Civil Court to which the plaint -is presented under 
orders of the District Judge; that proceedings will then have ta 
be begun de novo in the Revenue Courts and that it could hardly 
have been the intention of the legislature that this circuitous course 
-should be followed when an appeal from the order of the District 
Court to the High Court would be a quick and adequate remedy, 
We have to construe the plain meaning of S. 192, however desir- 
able it may be that the legilsature should amend S. 192 by giving 
a right of appeal against orders of remand. ~ = , 
-It is argued by the appellant’s vakil that if Order XLIII of 
the Code is not to apply to suits under the Estates Land Act then 
the order directing the return of the plaint would be a decree’ 
within the meaning of the Civil Procedure Code as it would be-an 
adjudication as to which no appeal would lie under Order XLIII 
by virtue of S. 192 of the Estates Land Act. It is difficult to see 
how the definition of ‘decree’ in the Civil Procedure Code can be 
controlled by anything in the Estates Land Act. 


sh 


The preliminary objections must therefore prevail. 
We have been asked to treat the appeal as a-Revision Petition 
' under S. 115 of the.Civil Procedure Code. This section is not 

excluded by 8. 192 of the Estates Land Act -and we have power ~ 
to deal with the appeal as 2 revision petition as the- question in 
issue is one of jurisdiction, 

, The case for the’ plaintiff is that the fan is ryoti land and 
that the defendants. 1 to 8 who-are patiadars are liable to pay the 
rent claimed. The 9th defendant ‘is treated ag a sub- tenant. 


2. (1916) I. L. R. 89 M. G17. = se 
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von - Itis open’ to the plaintiff under S. 145 of the Estates Land Act 
E to assent to the transfer of 5 acres and odd out of the 13 acres ` 
„omidi and odd held by defendants 1 to 3 in favour of the 9th defendant 
gadu. and we take it that the suit against the 9th defendant amounts ‘to 
an assent. All that the 9th defendant pleaded was that the lands - 
are jiroyiti lands and that- the rent Was being paid for a long 
time. He also claimed occupancy rights, Defendants: 1 to 8 
raised no defence. At the trial plaintiff's vakil admitted that the 
: lands were ryoti lands and that the defendants had occupancy 
right, The only question that remained for consideration was 
whether the rent due was at the rate claimed by plaintiff or the 
rate admitted by the 9th defendant. 8.38 no doubt excludes 
lands granted on service tenure at favourable rent so long as the 
- gervice tenure subsists but in the-present case it is not alleged by 
the defendants in the written statement that .the lands are now 
held on service tenure.and on th: evidence the Deputy Collector 
finds that the service is no longer rendered. There is no parti- 
cular formality or procedure prescribed by the Act for putting an 
end to service tenures or anything which the landlord has to do 
in case services are discontinued in order to make the lands ryoti 
lands in cases where lands which were once ryoti lands are given 
to the occupancy ryot ona favourable rent in consideration of 
services to be rendered. Under the circumstances of this “case it 
cannot be said that the lands must be deemed to be held under . 
service tenure on the date of the suit. When the allegations in 
the plaint bring the case within S. 77 of the Act the suit must 
' þe filed in the Revenue Court and the jurisdiction of the court , 
will not depend upon any pleas the defendant might raise. The 
dee fact that the court may have to go into complicated questions as 
the right of redemption: by the 3 Landlord or the continuance of 
the service on which lands were granted on favourable tenure will 
not affect the jurisdiction of the Revenue Court (vide Polemera 
- Phammu Naidu v. Sri Maharani Lady Gajapatht Rao 1 i 
We are of opinion that on the admission of the plaintiff and 
9th defendant that`the lands were at the date of suit ryoti lands 
it must be taken that the lands in the possession of the 9th defen- 
dant were not held on service tenure on the date of the suit so as 
to bring the case within the exception to the definition of ryoti 
land in S. 3. Whether lands continue to be held on service- 
tenure is a question of fact which must be raised on the pleadings. 


1. (1910) M. W. N. 481. 
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- We get aside the decision of the District, Judge and remand Venkata. 
_ the appeal, for disposal on the merits. Costs will abide and follow — bgs R 
the result.. - . ae 
A. S. V. l “gadu. 


™~ 


IN THE HIGH COURT-OF JUDICATURE AT MADRAS 
Presenc:—Mr. Justiok SHSHAGIRI AIYAR AND MR. JUSTICE 


NAPIER. | \ 
Ankalamma .. Appellant” (2nd (Plaintiff) 
v, ; 
Bellam Chenchayya and others ... Respondents (Defendants 1 
to 11). 

Hindu Law—Joint Family—Father and manager—Bond in favour of— oe 
Discharge of liability under—Payment during lifetime of father to one of his sons Ballam 
only—E ffect—Payment to one of heirs of the promisee under a bond—Valhidity Chenchayya. 


Payment to one of the Co-heirs of a promisee under a bond does not discharge 
the promisor from his liability to pay under it. This prinoiple is applicable to 
cases of payments made to a junior member of a Hindu family during the lifetime 
of its manager in whose favour the bond was executed. 

Held, that the liability of the obligor under a bond executed in favour of a 
Hindu father, who was also the manager of the joint family of himself and hie ~ 
sons, was not discharged by payment made, during the lifetime of the father, to 
one of his sons only. ~*~ 


Second appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Cuddapah in À. B. No. 87 of 1916 


` preferred against the decree of the Court of the District Munsif 


at Proddatur in O. S. No. 647 of 1910. 

M. O. Parthasarathi Aiyangar and M. O. Thirumalachariar . 
for Appellants. 

A. Narasimhachariar for V. V. Srinivasa Iyengar and 
Venkatasubba Rao and Radhakrishnayya for Respondents. 

The Court delivered the following 

Judgment :—The bond sued on was executed to the father of 
the Ist plaintiff. The 1st plaintiff's case was that it was assigned ae 


_ to him by the father. After filing the suit, he died and the 2nd 


__ plaintiff, is his legal representative. The Ist, defendant is the son 


of the mortgagor. Defendants 4 to 11 are alienees of some of the 
properties mortgaged. ‘The 12th defendant is the eldest son of 
the mortgagee. The defendants pleaded that the mortgage bond 
was discharged by the payment made to one Chinna Narayana 
Reddi. This Chinna Narayana Reddi was another son of Byreddi 





S. A. No 1949 of 1916. 14th December, 1917. 
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‘Bellam 


“ Chenchayya. ° 
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Venkata Reddi, the original mortgagee. In the written statement, 
the case for the defence was that in a partition between -the father 
and the sons, this bond fell io the share of Chinna Narayana Reddi 
and that after it came to him, there was a complete discharge of 
the obligation under the bond. 

‘The District Munsif gave a decree to the plaintiff, In appeal 
after remand in which the District Judge asked for certain findings 
upon some subsidiary issues, the Subordinate Judge who heard the 
appeal . finally has come to the conclusion that the payment to 
Chinna Narayana Reddi discharged the 1st defendant from liabi- 
lity and that the plaintiff is not entitled to claim anything under 
the bond. 


a“ 


The facts found are -(a) that Venkata’ Reddi was alive at the ` 


time that the alleged payment was made to Chinna Narayana 
Reddi. Venkata Reddi and his son the 19th defendant were 
sentenced to transportation~ for life somewhere near 1880 
and the discharge is alleged to have been in^ the year 1883. At 
that time, the father is alleged to -have given a power of 


attorney to a person called Narayana Reddi. (b) It is fur- 


ther found thalt there was no partition as alleged by the 
defendants. -The District Munsif has stated that there was no 
allegation that Chinna Narayana Reddi was the manager of the. 
family and that-it was not sought to establish- it before him. In 
this Court, an attempt was made both by Messrs. Narasimha- 


cchariar and Radhakrishnayya to show thai Chinna Narayana 


Reddi was actually managing the family affairs. But the circum- 


" gtances nentioned by the Subordinate’ Judge negative any such 


presumption. After the father and the eldest son were convicted 
and sentenced to transportation for- life, apparently every member . 


- of the family was endeavouring to get as much family property 
as possible into his own hands, In these circumstances, it is 


unlikely that any one of the members ‘was looked up tag as the 


manager of an undivided family. 
On these facts, the question of law for decision 18 ahehe 


` “the payment to Chinna Narayana Reddi could discharge the ist 


defendant from liability, Chinna Narayana Reddi was undoubt- 
edly not a promisee. |The learned Vakils for the respondents 
argued that as the money was advanced by the father while the 


family was still Undivided every member of the family must be - 


taken to be a co-promisee with the father. In the first place, 


there is no evidence as to the source of the money which was: ` 


™ 
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lent. For all we know, it might have been the self-acquisition 


of the father. Even granting that it was from family funds that 


the father advanced the money, it does not follow that the other 
‘members of the family were co-promisees with him. The defini- 
tion of ‘promisor’ and ‘promisee’ contained in the Contract Act 


“negatives any such presumption. Prima facie, -the word 


‘promisee’ means a person in whose name; the document has been 


' executed. No authority has been cited before us for the broad 


proposition that Where money had been advanced by the manager 
of a joint Hindu family, the other members of the family would 
become co-promisees with him. The fact that the other members 
of the family have an interest in the debt is not enough to 
constitute them promisees: That is a techinical expression carrying 
with it certain rights; We are not prepared to hold that 


- every person who has an interest in bonds or securities 


standing in the name of another is a co-promisee, even 
though that other may be the manager of the Hindu family of 
which he is a member. Therefore we must proceed on the foot- 
ing that Chinna Narayana Reddi was not a promisee under the 
bond. He was one of the heirs of Venkata Reddi to whom the 
bond was executed. There were also other heirs including the 


plaintiff who were entitled to the money under this bond. The’ 


question therefore is whether payment to one of-the co-heirs would 
discharge the obligor from liability. The principle regarding co- 
heirs would be equally applicable to co-parceners. In Ahinsa Bibi 


v. Abdul Kader Saheb 1 Bhashyam.~ Aiyangar, J. accepts the 


proposition laid down by Mahmood, J., in the case in Surju Prasad 
Singh v. Klwahish Ali ? and says that the co-heir of a single 


promisee is not entitled to give a discharge in respect of ‘a bond. 


executed: to his ancestor. The Subordinate Judge has relied for 
his conclusion that payment to one of the co-heirs would discharge 
the obligor, upon Sheik; Ibrahim Tharagan v. Rama Aiyar 8. 
That case only decided that where payment is made in fraud of 
the other co-heirs to one of the co-heirs, the obligor is not dis- 


charged. Further there are some observations in the judgment . 
which are against the view taken by the Subordinate Judge. 


There is nothing in that judgment to support his position’ Mr, 

Parthasarathi Aiyangar has drawn our attention to the Full Bench 

decision in Annapurnamma vy. Akkayya * where two learned 
-1 (1901) I. L R 25 M. 270689. 2 (1982) I. L. R. 4 A. 512, 


3 (1911) I L R. 35 M. 685. 4, (1912) T L, R. 36 M. 344. (F. B.) | 
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Judges of this Court held that payment to one of the co-promisees 
would be a good discharge. The Chief Justice was against that 
view. Even the two learned Judges who held that payment to 
one of the co-promisees would amount toa discharge, guard 
themselves by saying that the case of a co-heir, would stand upon 
a different: footing. Sankaran Narr, J., at page 549 says that the 
proposition which he enunciated would not cover the case of co-heirs. 
Sadagiva Aiyar, J., uses similar language in bis judgment. In 
a later case reported im Muniands Servat v.-, Ramaswamt }, 
Sadasiva Aiyar, J. sitting with Hannay, J., held that payment 


to one of the co-heirs of the promisee would not amount to a dis-` 


charge of the liability incurred under the bond. Coutts Trotter, 
J. in. Ponnusami Pillai v. Thyagaraja Pillai ? seems to doubt 
the correctness of the Full Bench decision nAnnapurnanmav, Ak- 
kayya?. If the quesion for decision were whether the payment made 
to one of the co-promisees would amount toa discharge of the bond, 
is might become necessary to refer the matter to a Full Bench 
having regard to the fact that two cases in Calcutta, in which the 


question was fully argued and elaborately considered, took a 


different view: and to the fact that Coutts Trotter, J, is of opinion 
that the decision is opposed to the current of authorities in 


England. We refer to Hossainara Begam v. Rahimannessa, 
. Begam * and Umesh Chandra Banerjee v. .Diinabhandu- 


Mahanti 5, But that question need not oe considered in this case. 
The principle seems to be clear that payment to one of the co-heirs 

of the promisee would not discharge the promisor from his liabili- 
ty to pay under the bond. The same considerations govern 
payments made to a junior member of a Hindu family during the 
life-time of its manager in whose favour the bond was executed. 
In the view we have taken, the decision of the Subordinate Judge 
must be reversed and that of the District Munsif restored. with 
costs here and in the Lower Appellate Court. Time for payment is 
extended to 9th April 1918. 


A. S, V. 
t ‘ 
= 2. (4914) 29 I. O. 586. 2. (1915) 3L W. 22, 
8. (1912) I. L B. 86 M. 544 (P. B.) 4. (1910) 1 L. R. 38. 342. ` 


5. (1918) 29 I. ©. 956==21 C. L. J: 670. 
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IN HIE HIGH COURT OF JUDICATURIG AT. MADRAS. 
PRESENT :—-MR. JUSTICE SPENUSR AND Mar. JUSTICE 

S ESHAGIRI ÅIYAR. , 

Kunjam Venkataramanayya TE igh laut ( Plaintiff.) 2. 


D,- _ 
Dejappa Konde and others ... Respondents (Defendants) 

Limitation Act of 1859, S. 1 Cl. 12 _ Alienation by a Hindu woman having only 
a contingent interesi—The woman succeeding to tha property — Lapse of years after 
succession—swit.to recover property barred— Hindu widow sued as representative of 
the Estate—Decision binding on the reversioner as res judicata—Alsenation by a 
Hindu widow—Reversioners not barred after 12 years from the alienation under 
the Limitation Act of 1859—Lapse of time efter the alienation—LEffect of on the 
onus of proof on the alienee to show justifiable necessity. 

Where after the death of the last male-holder, his. widow V. and his mother 
G. sold.gome of the properties inherited of and V died in_1854--and G inherited 
the properties and she gold the properties in 1857 to a third person, who sued the 


vendes under V and G impleading G as a defendant. in the suit, and: it was 


dismissed on the ground thatG herself was barred by limitation and conse. 
quently the plaintiff was barred. - 

Heid, in a suit by the reversioner to recover possession of tha properties after the 
death of Qin 1903, that the suit was barred by limitation under Ses. 1 clause 12 
of the Limitation Act of 1859 as the conveyance by V. & G. was not capable of 


conveying G's interest as she had only a contingent interest and she could have 


sued fio recover posaession after 1854 and as she did not sue.for possession she 
was barred and consequently the reversioners also were barred. : 

Tho suit is also barred by res judicata by reason of the decision in the suit 
1857 to which G was a party as representing the Estate, the finding in whioh 
suit would operate as resjudicata against any person subsequently claiming in the 
interest of the Estate such as the present plaintiff raversioner. 

Per Seshagiri Aiyar,J.—The rule that under the Limitation Act of 1859 if the 
widow is barred by limitation the reversioners would be equally barred does not 
apply fo alienations by the widow because whe: aa widow conveys property no 
question_of adveraa possession a8 against a arises taless tha conveyance is 
inoperative to pass property. 

Lapse of time after the alienation by the widow may enable the court to 


consider the evidence let in by the alienee favourably and to pay more atttention. . 


to the recitals in the conveyance than would otherwise have been dose but it can 
have no weight when there is no substantive evidence on the question of necessity. 


Second appeal against the decree of the District Court of 


‘South Canara in A.- S. No. 162 of 1915 preferred againstzthe 


decree ofthe court of the District Munsif of Puttur in O. S. No, 
108 of 1914. ` 
H. Balakrishna Rao for eepuelnat: 
K. Sundara Rao for Respondents. 
The Court delivered the follow ing- 


~. Judgments :—Seshagint Atyar, J, The facts of the case are 


as follows: The last male holder of the properties in suit died 
I IM 
* 8. A. No; 68 of 1916. í : ‘24th July, 1917. 
40 - ? 
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between 1841 and 1845. His widow vaoo and his mother 
Gowramma sold the properties in that year. The sale-deed has 
not been produced but it is clear from ‘Exhibit K that it- wag-an 
absolute conveyance. Venkamma died in 1854. Gowramma who 
succeeded to the properties gold them to one Vasapayya im 1857. 
The purchaser sued the vendee under the two widows in the same 
year alleging that the sale set up by the latter was fictitious and 
that he was entitled to possession under Gowramma’ s conveyance. 
Gowramma was the dth defendant i in that suit. It was held that 
the sale by the two widows was genuine and that Gowramma 
herself was barred by limitation as the suit was more than 12 
years after the 1st sale, the purchaser was also barred by -limita- 


tion. If is clear that Gowramma never gob possession. - She died 


in 1908 and the present suit was brought within 12 years of her. 
death by the reversioners to recover possession. 

The Courts below have held that.the suit was barred by 
limitation and that the sale must be presumed to have been for 


' legal necessity. Iam unable to’ uphold the latter conclusion. The 


onus is undoubtedly on the purchaser to establish necessity. 

Lapse of time- may enable the Court to consider the evidence let 
in by him favourably and to pay more attention to the recitals in 
the conveyance than would otherwise have been done. But the 


7 considerations can have no weight when there is no -substantive 


evidence on the question of necessity. See Ravaneshwar Prasad 
Singh v. Chandi Prasad Singh 1. I therefore hold that necessity 
has not been ‘established. : 

On the question of limitation, I agree with the conclusion of 
the Courts below, though not with the reasons assigned for it, 
‘Under the Limitation Act of 1859, if the widow is barred by 
limitation, the reversioners would be equally barred. -This is well 
established. See Nobinchandra ChakraUarti v. Issur Chandra 2 
and Sambaswa-v. Raghava 8, The decision on réview Raghava 
v. Sambaswa t, does not affect this question, This principle does 
not apply to alienations by the widow, Where a widow conveys 
property, no question of adverse possession as against her arises, 
unless the conveyance is inoperative to pass property. ‘Further 
her conveyance would-vest in thé purchaser all that she is capable 
of granting, namely her life interest and it is not incumbent 
upon the reversioner either to seek to displace the alienee’ or to 


1. (1911) I. L R. 88 C. 781 at 789. > 4. (1885) 9 W. R. 505. 
-8. (1890) I: L. R 18 M. £12. 4. (1891). 1 M. L: J. 899, 
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obtain a declaration that the alienation(will not bind his interests. 
Although under the Specific Relief Act, (at least after the Limita- 
tion Act of 1871) he can sue for a declaration if he chooses, he is 
not bound to adopt that course. “he result is that he is entitled 
to hold his hand until the widow dies. His right under the Hindu 


Law accrues only on her death and therefore-he is not affected by ` 


the alienation of the widow. Pursut Koer v, Palut. Roy 1 and 


~ 


Sambasiva V Raghava ? are authorities for the position that | 


although under the Limitation Act of 1859 what bars the widow 
- would bar the reversioner, her alienation would not give & cause 
of action, so as to bar kim when succession opens. The courts 
below are therefore wrong in holding that the suit was barred on 
this ground, 


The real ground* put fiid by the jenasi Vakil for the 


respondent was this. The conveyance of 1845 by the two widows 
was not capable of conveying Gowramma’s interest, as she had 
only a contingent interest. Consequently it was open to her to 
have sued to recover possession after 1854 : and as she did not gue 
for possession and was consequently barred, the reversioners algo 
were barred. I think this contention is sound. The decisions in 
Sham Sundar Lal v. Achan Kunwar è, and Harinath Chatterjee 
v. Mathura Mohun Goswami 4, support the contentione The 
learned Vakil for: the ‘aopellant suggested that the -convey- 


ance of 1845 by both the widows should be* looked at as if- 


Gowramma consented to the alienation by Venkamma, I am 


unable to accede to this suggestion. In the case of a°consent 
by the next reversioner, he or she gives a guarantee that the- 


alienation by the person in possession is justifiable. There is 
no conveyance of the consenting party’s interest by such an act’; 
but a presumption arises that the act of the party in possession 
having been done in the interests of the estate, it is binding upon 
all persons entitled to it in succession. That is the principle 
that is deducible from Ramadhin v. Mathura Singh 5, Venkata- 
subba. Aiyar Y. Muthuswami Aiyar ê and Jumna Kunwar, v. 
Ramhit Singh 1. But where a person joins in a transaction to 


which his adhesion can give no validity, it would: not be right-to ` 


argue that he consented to the alienation by the real owner. As 


1, (1881) I L. R. 8 ©. 442. © 2, (1890) L D. R, 18 M. 513, 
2.- (1898) I. L. R. 21 A. 71. (P. C.) 4, (1893) I. L. R. 21 C. 8. (LP. 'C.) 
5. 


(1888) I. L R. 10 A. 407. 6, (1916) 1 M. W.N. 123, 
T ane) 28 I.O. 496 . 
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pointed out by the Judicial Committee in Shyam Sunderial v. 
Achan Kunwar}, such a conveyance can only transfer the 


‘interest of the party in possession and no more. .In this: view, 


notwithstanding her joining in the sale of 1845, it was open to 
Gowramma to have sued to recover possession. She did not do 
s0. She was therefore barred by limitation ; and what barred her 
barred the reversioners, the plaintiffs. The decision in Runchord- 
das v. Parvatibai 2 does not affect this position, as in that case, 

the bar was not completed under the act of 1559. 


The learned Vakil for the respondent also supported the 
judgment on the ground of res judicata. As this isa pure 


question of law not requiring any fresh facts, the contention may ` 
_ be dealt with by us in Second Appeal. As I said before, the 


purchaser from Gowramma sued in 1857 impeaching the sale of. 


_ 1845 and Gowramma was the 4th defendant in that suit, the 1st 


defendant being the vendee of 1345. It` was held in that suit, 
that as Gowramma was barred by limitation from claiming to 


‘recover, her vendee was equally barred. Itis not necessary to 


canvass the correctness of this decision. -It was binding on 
Gowramma and as the present litigation -relates to the same 
object matter, it is binding .on the reversioners. My learned 
brother and Mr, Justice Sankaran Nair seem to have come toa 


similar conclusion in Venkoba Rao v. Nataraja Chettiar 8. 
. There can be no question that there. was active controversy 


between the Ist and the 4th defendants in that previous litigation. 
Therefoye there was the = of res judicata as against the 4th 
defendant. 


I have mentioned this second ground ee although I am not 
as strong upon this point as I am on the question of limitation. 


For all these -reagons, I think the decision of the-Courts 
below is right and that this Second Appeal should be dismissed 
with costs. . l 

Spencer, J :—I agree. Ithink that the plaintiff's suit was 
rightly dismissed on the point of limitation, and that it must also - 
have failed on the plea of res judicata, if that defence had been 
raised in the Courts below. 


Under the Limitation Act XIV ‘of 1859, Section 1 Cl. 12 the 


_ yeversioners had 12 years to. set aside the alienation in favour of - 





1, (1998) I. L.R. 21 A. 71, (P. C.) 2. (1999) I. L. R. 23 B. 795. (P. C. ). 
8. (1914) M. W.N. 903. 
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Padma Konda from 1845 or 1847 whichever’ was the exact date 
of the sale, that being the time when the cause of action arose. 
This period could not be enlarged by the fact of Gowramma having 
joined her, daughter-in-law in the execution of his gale deed, as 
Gowramma subsequently repudiated the transaction in the litiga- 
tion of 1857 (vide Exhibit K). It must be taken that when she 
was made a party to that suit she represented.the whole estate, 
(See Harinath Chatterjee v. Mathura Mohan Goswami 1 and 
Venkoba Rao v. Nataraja Chettiar 2), that the possession of 
Padma Konde and his representatives was adverse to the title 
of any person claiming in succession to her from that date at 
least, The right of the reversioner to recover possession thus 
became barred in 1859 or at least in 1869, before the Limita- 
tion Act of 1871 which allowed 12 years from the date of 
the death of the widow, came into force in July 1879. Further in 
O, 8. No. 461 of 1857 to which Gowramma was a party it was 
held on the 18th February 1859 that Padma Konda had perfect- 
ed his title by more than 12 years adverse possession, a finding 
which’ would operate ag res judicata against any person subse- 


quently claiming in the interest of the estate to have the sale 
avoided. 


In this view it becomes unnecessary to consider whether 
the District Judge had any legal evidence to support his ‘finding. 
_, that the sale to Padma Konda was for legal necessity. 


This Benone Appeal must be disthissed with costs. 
C.A. S 
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In & suit by 'a member of a Hindu family for partition of joint family proper. 
ties in which the defence was that plaintiff was born blind and was not, under 
the Hindu law, entitled to any share, the parties referred to arbitrators all tho 
questions of fact and of law in difference between them and the arbitrators decided 
that plaintiff was entitled only to a life interest in his share of the family proper- 
ties. On objection taken to the validity of the award on the ground that it “was 
illegal on the face of it becausa it proceeded on the erroneous view of law that, 
though plaintiff was not born blind, he was not entitled-to his full rights in the 
family, held that the arbitrators having acted honestly and to the best of their 
judgment their award was not invalid under S. l4 ol (o) of Bch ii of the Code. 

‘Scope of S. 14 ch. (c) of Sch. ii of the Code and the English law on the subject 
considered - 1 

Second Appeal against the decree of. the Court'of the Addi- 
tional Temporary Subordinate Judge of Rajahmundry in Appeal 
Suit No, 4 of 1916 preferred against the decree of the Court of the 
Additional District Munsif of Amalapuram in Original Suit No. 


245 of 1912. | 
= B. Narasimha Rao for the Appellants. 


P, Bomasundaram for Respondents. 
, The Court delivered. the following ` 
_ Judgment :—Plaintiff sues for a share in the family proper- 


_~ 


` 


ties. The defence is that he was born blind and that consequent-- 


ly he is not entitled to any share under the Hindu law. A 
number of issues were raised including the one on, the question 
whether the plaintiff g ~ tally blind. After the settle- 
ment of the issues, - parties agreed to refer - the 
disputes to certain er .The agreement to refer is very 
general in its terms and apparently all questions of fact and of 
law were referred to arbitrators. Upon the reference, the 
arbitrators, decided that the plaintiff was entitled to a life interest 
in a fourth share in the properties, subject to its becoming an 
absolute interest in case the plaintiff married. ` 

On ‘the submission of this award objections were taken by 
the plaintiff on the ground that it was illegal on the face of it and 
the court should not accept it. Both the courts below have aa 
this contention and have set aside the award. l 

In Second Appeal the learned Vakils have argued the case very 
elaborately; we have come to the conclusion that the. courts below 
are wrong. | 

S. 14 of the 2nd Schedule to the. Civil Procedure Code sets - 
out the grounds on. which an award may be set agide;_ clause (a) 


+ 


Ca 
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refers to the arbitrators not deciding what has been referred to 
them and.to deciding matters not within their jurisdiction; clause 
(b) refers toan indefinite award; clause (c) refers to an. ae 
whose illegality i is patent upon the face of it. ©. 

- In the present case, the’complaint is that the award is illegal 
as it apparently proceeded on the ground that the plaintiff though 
not born blind is not, entitled to his full rights in the family. It 
may be observed, in passing, that the rights of the plaintiff, were 
not beyond question until the recent decision of the Judicial 
Committee in Mussammut Gunjeshwar Kunwar v. Durga Prasad 
Singh. 1 The arbitrators were of opinion, whether rightly or 


‘wrongly, that the plaintiff should not have anything more than a 


life interest in the properties. Now, the point is whether this 
conclusion is so patently illegal as to come wi the mischief of 
clause (c) of 8, 14. . 

A large number of English decisions were quoted’ by Mr. 
Somasundaram for respondents: They all assume that where an 
error of law appears on the face of the award the error can be re- 
medied by courts. The’ various dicta to be found on this subject 


all refer to the decisions i in Hodgkinson v. Fernie 2 as first enunci- 
ating this proposition. On examining that case, we find this 


statement of the law in the judgment of Willes, J., one of the 
ablest Common Law judges of his time. If we may say so with 
respect we share the doubt expressed by thelearned judge regard- 
ing the practicability and the soundness of enforcing the ancient 
principle referred to by him. Moreover, the later decisions to 
which we shall presently refer and the Civil Procedure Code do 
not appear*to have accepted the proposition that an erroneous view 
of law appearing on the face of the award vitiates it. In King and 
Duveen, In re 8, Channel J. said that if on a question of law refer- 


~ red to the deacon of an arbitrator, he has given an erroneous de- 


_ 


cision it should not be questioned by the court. In Muhammad 
Newaz Khan y. Alam Khan + the Judicial Committee have laid 
down the same-principle. In Gulam Khan v. Muhammad 


Hassan 5 they say expressly that.an. arbitrator has jurisdiction to _ 


decide both on facts and on law and that the courts have no right 
to sit in -judgment over his view. In Adams `v. Great North 
of Sootland Railway Co. 6; te same view was held. See also 


. (1917) 84 M. A a 1. (P.C.) A (1857) 80. B. (N 3) 189. 
g (1918) 2 K. B - (1890) I1. L. R. 18 Cal ` 414, 
5, cai les L L. R. "39 Caj. 167, (P. 0) S, - {1891) A.C. 21. 
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Modepehi Deenabandhu Jana ve Chintamani Jana 1. As regard the 
awii decision in British Westinghouse Electric and Manufacturing 
| Madepslli Company Ltd. v. Underground- Electric Ravlways Company 
Suranne. Oof London Ltd 2, what was said by Lord Haldane in the © 
House of Lords was that if the result of an arbitration was 
induced by a wrong direction as to law given by a court, the 
appellate court is not powerless and the court below is not entitled 
to shelter itself under the award, It is true that the decision 
of a Division Bench in Landauer v. Asser 3 supports the con- 
tention of the learned vakil for the respondents. But ‘that case 
stands by itself and although there are dicta of a very general 
character in.the English Reports, in no case except in the case in- 
Landauer v. Asser 8 was an award set aside on the ground that 
the arbitrator has given an erroneous decision in law. 
Coming to the Civil Procedure Code, we think that clause 
(c) of S, 14 should be confined to cases like those where the ar- 
bitrator perversely and manifestly misapplies a rule of succession 
or applies to the , parties a rule by which they are not bound. 
We are not supposed to have exhausted the category of the cases. 
which may come under that.clause; Wut we do think that where 
- the arbitrator has applied his mind honestly and has arrived at & 
. decision to the best of his ability, the fact thata judge might 
take a different view is not a ground for holding that the award 
is illegal on its face. We must reverse the decrees of the court 
below and remand the suit to the court of First Instance for its 
being. heard on the other objections taken to the award. Costs to ` 
abide the result. 


A. 8S. V. 


f 


1. (1914) 19 0. W. N. 476. 2, LR. (1912) A. C. 673. 
i 9. (1905) 2 K. B. 184. 
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' PRIVY COUNCIL. | 
PRESENT :—Lorp BUOKMASTER, Sik JoHN Epes, SIR 


WALTER PHILLIMORE, BART, AND SIR LAWRENCE JENKINS. 


` 


{On appeal from the Court of the Judicial Commissioner of Sind.] 


.Metharam Ramrakhiomal and others n. Appellants®* -7 
v: A 
vewachand Ramrakhiomal and others ... Respondents. : 


Hindu Law—Mitakshara— Joint family—Self-acquired property — Gains 
oblained from anedication received at the expense of the joint family—Are they 
partible—'' Science acquired at the exvens3 of ancestral wealth''—Special and 
general edtication. ~ 


Although the Mitakshara lays down that ‘‘ what is earned by science acquired 


at the expense of ancestral wealth must be shared with the whole of the brethren 
and with the father'’, this does not apply to gains which are the result, not of the 
education received at the expense of the joint family but of the peculiar skill, 
mental abilities aud individual effort in applying and improving such education 
exercised by the person educated at ihe expense of the joint family. There is no 
authority in the Mitakshara for the contention that gains made personally and 
without the aid of joint funds by a member of a joint family who received an 
ordinary education suitable to his position as ẹ member of the family to which 
he belonged should in law’ be regarded as partibla and not as his self-acquired 


property. l 

Appeal from a decree of the Court of the Judicial Commis- 
sioner of Sind, confirming a decree of a single Judge of that Court 
exercising jurisdiction as the District Court of Karachi, s 


The facts of the case are sufficiently set out in their Lord- 
ships judgment. The suit was brought by appellants for a 
declaration that property which one Shewatam purported to devise 
ag self-acquired was the joint property of a Hindu joint family to 
which he and they belonged and that the will pissed no title to it. 
Both the Lower Courts held that the property in question was 
self-acquired. Leave to appeal to the Privy Council was granted 
on the ground that the appeal involved a substantial question of 
law, Which had been expressly left open by the Board in Pauliem 
Veloo v. Pauliem Sooryah, 1 viz., whether a mere general educa- 
tion such as Shewaram received was sufficient according to Hindu 
Law to constitute his earnings joint family property, 


`P. O. Lawrence, K. C. and E. B. Raikes for Appellants, 
De Gruyther, K. C, and-O’Gorman for Respondents. ~ 








* October, 80 and 31 and 1st November, 1917. 
1.° (1877) L. R. 4 I. A. 109=1. L. R. 1 Mad. 252. (P, C.) 
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i bac: Lawrence, K. C. for Appellants :—I put first the broad 


proposition-that & general education imparted at the expense of - 
-- the family makes the “ gains of learning ” of the person who 


receives it partible. The Mitakshara Chap. I S; IV clauses 
1—11 (Colebrooke’s edition, pp. 25-28) deals with effects not 
liable to partition: Clause 1 lays down the general rule that any- 
thing acquired by a man himself without detriment to the father’s 


estate does not appertain to the co-heirs. This general rule runs - 


throughout the section: the gains of science are separate only if- 


the science is acquired without use of the father’s goods (Clause. ` 


6). The vernacular of science is vidya © science then meant know- 
ledge of the Vedas, the only knowledge of those times : it is equi- 
valent to education. -The illustration given in Clause 8 is that of 
science acquired when receiving a foreign maintenance. Gains 
derived from such science are not participable. Science there 
means any knowledge sis at the ey ea peng even reading 
and writing. Í . 


(Sir W. Phillimore: Or do you mean any konii or 
training which is exceptional for his position ?) 

No: I would put it as any knowledge which has to be paid 
for. 5 

To the same effect as the Mitakshara i is the Mayukha— 
Chap. IV 8. VII paras, 2, 4. 

(Sir Lawrence Jenkins : Does the Mayukha apply in Sind ?) 


Iam rather doubtful: but it merely follows the Mitakshara 
on this point, The authority of the Mayukha in western India 


is discussed in -Mayne’s - Hindu Iaw, para. 28. (p. 29 of 8th 


edition) . 
- (Sir -Lawrence Jenkins :—I think its authority only extends 
io. Bombay Island and Gujerat. Sind has nothing to do with 


Gujerat : itis a mere accident of administration that it is associated ` 


with Bombay.) 
In some of the earlier judgments the Courts came to the 
conclusion that although science included general education, yet 


ifa- son blossomed out into a particular line, his gains from 


that would not be partible. The first case of importance was 
Chalakonda- Alasanit v. Chalakonda Ratnachalam 1, which 
laid down that the gains of science were indivisible nly when 

4. (1864 )2 Mad. H. O. R. 56, Da 


. i , 
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- the science was imparted at the e3 ponge of persons not members 
of the learner’s family. - Sy 


It was the case of a dancing girl specially educated af the 
expense of the joint family for her trade. The District Judge, 
Mr. Collett, in an elaborate judgment, came to the con- 
clusion, on’ the Sanskrit authorities; thai the gains of the 
dancing girl were impartible : but his judgment was reversed by 
the Madras High Court (Phillips: and Holloway, JJ ) who held 
that the-gains of science-imparied at the family expense are joint 
property. 

(Lord Buckmaster : The only point of the f udgment is where 
they say they are bound by authority. The rest is mere uncertain 
discussion of texts.) 


Holloway, J. at p. 78 seems to°distinguieh between onditiary 

and extraordinary gains. In Dhunockdharee Lal v. Gunput 
~- Dal, 1 the Calcutta High Court took a contrary view to 
. Madras, and held that the fact of defendant having been educated 
at the expense of the joint family did not necessarily make his 


- gains acquired by the. aid of such education joint .but the facts 
of the case do not appear from either of the reports. `. 


-~ In Bai Manchha v. Narotamdas Kashidas °? the aie 
High Court followed the Madras decision. © 


A later decision in Madras to the same effect was Durvasula 
Gangadharadu v. Durvasula Narasammah 3 where it was held 
that: the professional gains of a Vakil who had received a general 
edueation at the family expense were joint. 


(Sir John Edge : The education required for a High Court 


Vakil must have been less in those days. A High Court: Vakil - 


nowadays requires a very special education, more than is generally 
understood—more I think than is needed to be called to the Bar.) 
Then came the judgment of this Board in Pauliem Velloo 
Chetty v. Pauliem Sooryah, Chetty * where the point was discussed 
but explicitly left open, and since.then there seems to have been a 
reluctance on the part of the Judges in India to follow ‘the earlier 


decisions, which I submit are right and would wdmarny be . 


binding. There have’ been four cases since. Fis 
_ 





1. (1868) 10 W. R. 122=11 Beng. L. R. 29. a 


a. (1869) 6 Bom. H. C. R. (A.0.) 1. __(1872)-7 Maa. H. 0. R. 47.” 


(1877) L. R. 4 I. A. 109=1 Mad. 252. l S$ 
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Booloogam v. Swornam.1, Lakshman Mayaram v. Jamna- 


‘ „bai * where for the first time a distinction ‘is drawn between 


special and general education: Krishnajt Mahadev v, Moro 
Mahadev 8, and Lachmin Kuar v. Debi Prasad 4. 

I submit that all these four later cases were wrongly decided 
and that the proper interpretation of the Article of the Mitakshara 
laid down in the earlier decisions has not béen adhered to. My 
submission is that the true meaning of “science” is that given to it 


‘by the Courts before the Privy Council decision that it is ` 


equivalent to ordinary knowledge. a 
Sir Walter Phillimore: May not the test be whether there 
has been any plus education—more spent on one boy than on- 
another ?) l | 
In 1891 a Bill was brought forward (in Madras) to make the 


- gains of education impartible but it created so much sensation that 


‘Government dropped it. The state of the law which that Bill 
was designed to alter is the state of the law for which I contend. 

Counsel further submitted on the facts that even if the 
property in suit were originally separate, there was an agreement 
by Shewaram to throw all. his funds into the joint purse. 

Ratkes followed: Under the Mitakshara maintenance plus any 
education would bé a detriment to the family purse. The 
decisions which take the other view have come about partly: 


through the Board's observations in Pauliem v. Pauliem 5, 


and partly through Mayne’s observations based on the Dayabhaga. 
Till 1877 the decisions were unanimous in my favour: then came 
this Board’s judgment in Pauliem v. Pauliem §, and in 1878 the 
first edition of Mayne’s Hindu Law appeared. Mayne deals with 


‘the matter in para. 283. The yiew he there propounds, so far as 


it deals with the construction of Mitakshara I. 4, 8, is an inno- 
vation introduced from the Dayabhaga: it has no proper place in 
the Western school of law. Mayne’s obser vations are cited and 
misunderstood in Lakshman Mayaram v. Jamnabai $. 

Secondly, this is not a case where the learner received only 
the same education as the rest of the family, He hada better 
education than his elder brother : nor is it material that his younger 


brothers received the same education as himsolf. 


ao 


I. (1881) J..L. R. 4 Mad. 830, 2 (1882) 1, L. R.6 Bom. 225, 
8. (1890) I. L. R. 15 Bom. 32. 4 (1897) I. L. R. 20 All. 485. . 
5. (1817) L. R. 41. A, 109, 6 (1882) I. L, R. 6 Bom. 226 at pp. 242, 248. 
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When the education was given none of these cases except Baz 


` Manchha v. Narottamdas Kashidas 1, had been decided. ~ She- 


waram and Metharam may have been doubtful as. to the 
legal position ; the arrangement between them, even if invalid as 
a contract for want of consideration, may have been good as a 


“compromise. Till 1888 Shewaxam never asserted self acquisition. 


|The Board intimated-that they did not desire to hear argu-. 
ments for respondent, but would be obliged if respondent’s counsel 
could refer them to any other authorities. | 

De Gruyther, K. CO. thereupon referred to Sir Thomas 
 Strange’s Hindu Law. Although the Mitakshava is in terms a com- 
mentary, yet.as regards the people to whom it applies it is the law 


and you start from it. The texts on which the question depends are 


cited in Mr, Collett’s judgment in Chalakonda Alasant’ y. Chala- 
konda Ratnachallam?. In Manu Chap. IX, slokas,206, 208 there 
quoted “ without using the patrimony ’’ means without using the 


family property in the actual exercise of your profession. So. 


in Mitakshara Chapter I Section IV. paras. 10, 11, “to the 
detriment of the family estate” is equivalent to “without using 
the patrimony”, This is made very clear in Strange’s Hindu 
Law, at p. 213: “the essence of the exclusion consists in its having 
been made by the sole agency of the individual, without em- 
ploying for the purpose what belongs in common to the family’, 

(Sir W. Phillimore’ Your argument would go to Soaig all 
those cases about special education). 


That is not necessary -for the decision of this case, Guise 


goes on to lay down (at p. 215) that the acquisition vests in the. 

` family only if the common fund hasbeen directly instrumental: - 
` He. has given-as his authority certain passages in the Dayabhaga, 
but.on the general question whether property is joint or gelf-- 


acquired there is no distinction between the two. 

(Sir W. Phillimore: But you say the Mitakshara is the a 
and we have to construe that.) 

You have to decide what is meant by “gcience’ “and “to the 


‘detriment of the family’, and in construing those words it ig 


legitimate to refer to another work of great authority Those 


. passages of the Mitakshara have also been translated by Sir W. 


Jones : he translates as “Jearning”’ what. Colebrooke renders as 
“science”. 


` 


BERIS TEE EE AAE E ES 
1. (869) 6 Bom. H.6,R.(A.0.)1. > . 2, (1864) 2 M. H. O, R, 56. 
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P.O. Lawrence referred to i Dat Joshi v. Ganesh Dat 


Joshi 1. 


Their Lordships’ judgment was delivered (November 26, 


- 1917) by - 


_ Str John Hdge:—This is an appeal from a ‘decree, dated the 
24th June, 1910 of the Court of the Judicial Commissioner of 
Sind, which confirmed a. decree, dated the 3rd April, 1908, of a 
single J udge of that Court exercising jurisdiction as the District 
Court of Karachi. 

The suit in which this appeal has arisen was brought in the 
Court of.the District of Karachi on the 26th'May, 1905, by the 
appellants here to obtain a` declaration that the property which 
one Shewarani purported to devise by his will anda codicil was ` 
the joint family property of Shewaram, the plaintiffs and some of 
the defendants, and that the will and codicil were inoperative to 
pass any title to the property. Other reliefs were claimed, to 
which it is not necessary to refer. The executors of the will were 


| amongst the defendants to the suit, 


Shewaram died on the 27th May, 1899. He had beenand - 
was at the time of his death a member of a joint Hindu family, 


. which was governed by the law of -the Mitakshara. The 


plaintiffs were members of the same joint family. The question 
in the suit was whether the property of which Shewaram purport- 


ed by his willand codicil to dispose-was property of the joint 


family or was_property self-acquired by Shewaram which had not 


- been thrown by him into the joint stock of the family property. 


The plaintiffs, Metharam, Shewaram, and the defendants, 
Rewachand and Hermandas,. were sons of one Seth Ramrak- 
hiomal Jethanand, _ and they and others, parties to this suit, 
constituted a joint Hindu family. The family business was that of 
money-lending, and was carried on at Karachi, Seth Ramrak. 
hiomal being, until his death in 1884, the manager. On his 
death the money-lending business of the family was continued, 


‘and was carriedon under the management of the plaintiff 


. . Metharam, who was the eldest son. Shewaram, who was the 


second son, was born in or.about 1847. He was educated at the 

expense of the joint-family at the Government school at Karachi, 
which in the evidence is referred toasaHigh School. -At that - 

school Shewaram learned to speak and to write English. When 


a aE L. R. 33 All. 305. 
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l he was 22 years old he became a pleader' s clerk, He continued 
to be a pleader’s clerk until 1878, when he entered the employ-- ` 
ment -of Messrs. Volkart Brothers. He was subsequently in - 


the employment of Messrs. Rose and Co., and’ im October 1881 
he entered the employment `of the firm-of Charles Forbes and Co., 
as their head broker. With the latter firm he continued until 
he died in’ 1899. It may be assumed that the knowledge- of 


English which Shewaram acquired at the Government school- 


was of use to him as a pleader’s clerk and in the other employ- 
ments in which he was subsequently engaged. From the savings 
out of his‘salaries and brokerage, and from the profits which he 
derived from a money-lending business -which he personally carried 
on, he acquired a fortune of about 2 lakhs and 50,000 rupees, 


_ which ig represented by the property of which-he purported to 


dispose by his will and codicil. The money-lending businéss which 
Shewaram personally carried on was started by him with capital 
derived from the savings out of his salary as-a ae s clerk, and 
without the aid of the joint’ fund. 


In the plaint it-was in effect alleged that the property of 
which Shewaram ‘purported by his’ will’and codicil to dispose 
had been acquired by him as a member of the joint family, and 
was joint family property of which he could not dispose by will 
and alternatively that Shewaram had thrown his self-acquired 
property into the common stock with the intention that it should 


be treated as-joint and not elf-acquired property. In the written - 


statements of the executors it was alleged that the property of 
which Shewaram had by his will and codicil: disposed was his self- 
. acquired property,- and it was denied’ that Shewaram had thrown 
his self-acquired property into the common stock of the family. 
The learned Trial Judge fixed the following amongst other -issues 
which are now immaterial :— - g 


-2. Did Shewaram acquire the property i in suit with the aaeain of joint A 


family funds ? 
8. If not, did Shewaram join the sroneiy to the common ancestral property? 


Those issues were agreed to by the parties. No issue was 


suggested or fixed as to the education which .Shewaram had~ 
obtained; nor was it contended before the Trial Judge that the ` 


property in question had been acquired by Shewaram by means of 
any special- or other education. The Trial Judge, having stated 
in his judgment that the, evidence in the case ‘‘covérs nearly-every 
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year of Shewaram’s active life, and details every incident from ` 


which an inference can be extorted that Shewaram’s property-was 
the property of the family, ” considered the evidence fully and in 
detail, and found the second and third issues in the negative, and 
dismissed the suit, The plaintiffs appealed to the Court of the 
Commissioner, and in their grounds of appeal did not suggest. that 
the education which Shewaram: had received at the expense of the 
joint family had been such as to entitle the joint family to the 
gains made by’ him as a pleader’s clerk or in his subsequent 


.,employments, or as a money-lender. When, however, the appeal 


came on for hearing in the Court of the Commissioner the learned 
Counsel who appeared for the plaintiff appellants contended, 
amongst other things, that it had been proved that Shewaram 
had obtained the posts from which he had derived his salary and 
brokerage through the general education which he had received ` 


from the joint family funds. 


There is no evidence on the record to show what was the nature 
of the education which Shewaram received at the school at Kara- 
chi. Had the plaintiffs been in a position to prove that his educa- 
tion had been of an exceptionally high standard ‘and more expensive 
than the education which ordinarily would be provided for a 
member of such a family as he belonged to, they could have raised 


` an issue on that subject and have called evidence in support of it.- 


The learned: Judges who heard the appeal considered that the 


English education received at the Government school at Karachi 


could not be regarded, for a well-to-do family, as more than a 
general education, and certainly was not a special education 
comparable with special training for the Bar or the Civil Service, _ 


and they concurred with all the material findings of fact of the 


Trial J udge, and by their decree dismissed the appeal. From that 


. decree this appeal has been ‘brought. : 


In this appeal it has been contended on behalf of the 
- plaintiffs that in arriving at their findings on~-the second and third 
issues, the Courts below have-misconstrued a document in writing. 
The document veferred to was a letter which was written by 
Shewaram to his brother Metharam, and was as follows : — 
“ My Dear Brother, / 
“Iam ready to join my property with the family property, and take my share 


from it.’’ 
Pei SHEWARAN.” 


“Dated 1st October, 1888.” 


- 


« 
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The Trial Judge construed that letter as a conditional offer. 
“If you will come to partition I shall join my fund to yours” ; 
implying “Tf you don’t come to partition, I shall not join them.” 


The plaintiffs endeavoured to prove’ by oral evidencé that 
Metharam had asked Shewaram for a chit showing that the joint 
family fund and Shewaram’s self-acquired fund were liable to 
be partitioned as a joint .family fund, and that thereupon 


Shewaram wrote the letter of the Ist October, 1888. That story 


rested solely on the evidence of Metharam and Rewachand, and 
the Trial Judge entirely disbelieved it. The Judges who heard the 
appeal construed the letter as an offer made by Shewaram during 
negotiations for partition, and found that the offer was never 
accepted. The Courts below rightly construed the letter. In their 
Lordships’ opinion, Shewaram’s letter affords strong evidence that 


on the Ist October, 1888, his contention was that the property — 


which he had acquired was his self-acquired property, and was not 
the property of the joint family. If Shewaram.had, before the 
lst October, 1888, thrown his self-acquired property into the joint 
family fund’ there was no object in his writing the letter to 
Metharam, who was the manager for the joint family. In neither 
of the Courts below did the Judges misconstrue the letter of the 
Ist October, 1888 ; and the plaintiffs are concluded, so faras con- 
clusions of fact to be drawn from the evidence are concerned, by 
the concurrent findings of fact of those Courts that the property 
in suit was the self-acquired property of Shewaram, and that 
Shewaram did not join his self-acquired property to the joint 
family property. 

It has, however, been contended on behalf of the plaintiffs 
that as Shewaram had received an education in English at the 
school at Karachi at the expense of the joint family, the property 
which he acquired must, be attributed to that education and must 
in law be held to be the joint property of the joint family. 
That contention depends upon the interpretation of texts of the 
Mitakshara, which are to be found in S. 4. Ch. I.S. 4 deals 


with effects which are not’ liable to “partit:on, Those texts of, 


‘the Mitakshara translated by Mr. Colebrooke are as follows :— 


“i, The author explains what may not be divided, ‘whatever else is acquired 


by the oo-parcener himself, without detriment to the father’s estate, as a present 
` from a friend, or a gift at nuptials, does not appertain to the co-heirs: Nor shall 


he who recovers hereditary property, which had been taken away, give it up to the 
parceners ; nor what hus been gained by science.” 
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“5, Heneed not give up to theco-hoirs what has been gained by him 
thzough sciences, by reading the goiiptures or by expounding thoir meaning ; the 
acquirer shall retain such gains. 

“S. Here the phrase ‘anything acquired by himself without detriment to the 
father’s estate,’ must be everywhere understood ; and it is thus connected with 
each member of the sentence ; what is obtained from a friend, without detriment 


‘ to the paternal estate; what ia received in marriage, without waste of the 


patrimony ; what is redeemed of the hereditary estate, without expenditure of ances. 
tral property ; what is gained by science, without uso of the father’s goods. Conse- 
quently, what is obtained from a friend, asthe return of an obligation conferred 
at the charge of the patrimony ; what is received ata marriage concluded in the 
form termed Asura or the like ; what is recovered of the hereditary estate by the 
expenditure of the father’s goods; what is earned by science acquirad at the 
expense of ancestral wealth; all that must bə shared with the whole of the 


brethren and with the father.” 
The Sanscrit word which Mr. Colebrooke translated as 
“science” was translated by Sir William Jones as “learning. ” 


The earliest case, to which their Lordships have been referred, 
decided in India on the meaning of those texts of the Mitakshava 
was Chalakonda Alasani v. Chalakonda Ratnachalam 1. That 
case was decided by the High Court of Madras in 1864. It was 
a very peculiar case. The plaintiff and the ‘two defendants were 
dancing girls and constituted a Hindu joint family. The first 
defendant was the plaintiff’s adopted daughter, the second defen- 


‘dant was the plaintiff's natural daughter. The plaintiff brought 


the suit to obtain possession, as the manager of the joint family, 


- of gold and silver jewels and other personal property which repre- 


sented gains of the first defendant in her calling of a dancing girl, 
she also claimed certain household utensils and some-other ‘minor 
articles, The plaintiff had spent a considerable amount of money 
in educating the first defendant in singing and dancing. ~ 


Mr. Collett, who, as the Civil J udge of Vizagapatam, tried 
the suit, having in a learned judgment considered several Sanscrit 
texts, as translated, including the texts of the Mitakshara, Manu, 
Yajnavalkya, Narada, and the Dayabhaga and the works of some 
modern writers on Hindu law, said :— 


" J am sure I am laying down an equitable rule, and I believe also the tule 
most consistent with the weight of authority. There is no doubt some conflict of 
opinion ; but I think that the true position ia that the mera fact of a Hindu 
having received a professional-education at the expense of his family, as for 
instance from his father, doas not” ‘render al} bis subsequent professional 
earnings liable to be divided with his brothers. I believe that on a due considera 
tion of the authorities the rule of law is not really different in respect to property 


1. (1864) 9 Mad. H.C. R. 56. 
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acquired by loarning to what it is in respect to property acquired by agriculture 
or by trade. Tho test is the substantial use of .joimt property during and for the 


purpose of the acquisition, if ¢hereis none such, then the Acquisition does not 
become joint property. ” 


Mr. Collett: made a decree in famous of the defendants with 
the exception of the house-utensils and some other minor articles. 
From that decree the plaintiff appealed -to the High ‘Court of 


Madras. Phillips and -Holloway, JJ., in their judgment i in the | 
Appeal, said :— 


" We aro constrained to say that we feel bound by authority to hold that the 
gains, at all'events the ordinary gains, of learning and science which have been 
taught at the expense of the family funds, are not impartible. To render fhem.s0 


the science or learning must have been imparted by persons not members of the 
learner’s family.” 


~ And they allowed the appeal. 

In Dhunnookdharee Lall v. Gunput Lall and Others 1 which 
was decided by the High Court of Bengal in 1868, the defendant 
proved that in acquiring the property, which was alleged to be 
joint property, he did not use any of the property which belonged 
to the joint family, and L. S. Jacksoa and Dwarkanath Mitter, 
JJ.,in appeal dismissed the suit. Dwarkanath Mitter, J, added :— 


" His (the plaintiff’s) case in the Court below was that the defendant received 
his education from the joint estate, and that he is consequently entitled to parti- 
cipate in every property that has been acquixed by the defendant by the aid of such 
education. But this contention is nowhere sanctioned by the Hindu law, and I 
see nothing in justice to recommend it,” 


In Bai Manchha v. Narotamdas Kashidas and Others ? 
which was decided by the High Court of Bombay in 1869, one 
Jamnadas, a deceased member of a joint Hindu family, had made 
money asa vakilandas a money-lender, and it was held by 
Couch, C. J., and Newton, J., that the ohus of proving that the 
property so acquired by Jamnadas was his self-acquired property 
was upon the party alleging that it had been self-acquired, Those- 
learned Judges approved of the judgment of the High Court of 
Madras in Chalakonda Alasant v: Chalakonda Ratnachalam and 
Another 3. 


In Durvasulu Gangadhar TA v. Durvasulu Narasammah 
and Others 4, which was decided by the High Court of Madras in 
1872, it was proved that a vakil had received from his. father 
nothing more than a general education, and it does not appear that 
the vakil was distinguished by hig ‘professional learning, Kinders- 
ley, J., considered that the fair presumption was that such 


1. (1868) 10 W. R. Civil Rulings, 122. 2. (1869) 6 Bom. B. O. R. (A. O.J.) 1. 
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áttainments as the vakil possessed had been acquired with the 
assistance of the family means, and -that presumption not having 
been rebutted by evidence of the acquisition of such attainments 
without such assistance, he held that the professional” earnings of 
the vakil were subject to partition. The judgment of Kindersley, 


, J, suggests that he considered that if the professional gains -of 


the vakil had not been merely the result of the general education 


which he had received at the expense of the joint family to ‘which, 


he belonged, but had been the result of much legal learning or 
skill, his professional gains would have been his self-acquired 
property.. Holloway, J., entertained no doubt that the fund repre- 
senting the professional earnings of the vakil was partible, and 


expressed his full adherence to the judgment of the High Court of — 


Madras ‘in Chalakonda Alasant v, Ratnachalam and Another 1 


and especially to the statement in that case, that the ovdinary 


gains of science by one who has received a family maintenance 


are certainly partible, ‘and concluded his judgment. by observ- 


ing, “I do not believe, woreover, that within the meaning of the 
. authorities the vakil’s business is matter” of science at all,” - 
Apparently, Holloway, J., regarded the learning in the law requir- 


ed by a vakil of his day as inferior to the science necessary to 
her success in her-line of life of an Indian dancing girl. _ 

In Pauliem Valloo Chetty v. Pauliem Sooryah Chetty, * which 
came before this Board in 1877, the Board, on the evidence, found 
that the son had not been educated by means of any joint fund of 
the family, but out of the separate estate of his father, over which 
the father had an absolute power of disposition, In that case the 
Mitakshara, chapter l, Ss. 4, 6, 7, and 8,` and the ‘decisions in 


Chalakonda Alasant v. Chalakonda Ratnachalam and Another a 


Dhunookdhar ce Lall v. Gunput Lalland Others 8, Bai Manchha 
v. Narotamdas Kashidas and Others, 4 and Dirada Ganga- 
dharudu v. Durvasula N arasammah and Others 5 were referred 
to in argument before the Board, and their Lordships with refer- 
ence to them observed— ` 


ts it does not become necessary, to consider ‘whether the somewhat startling 
proposition of law put forward by the appellant, which, stated in plain 


any education whatever from the joint funds, he becomes for aver after incapable 
of acquiring by hig own skill and industry any soparate property, is or is 
1. (1864) 2 M. H. C.R. 56. 3, (1977) L. R, 4 I. A. 109=1. L, R: 1M. -252 
3. (1868):10 W. R O-R. 123, - 4. (1869) 6 B. H.O. R. {A. GI.) L- 

5. (1872)7M.H O. m: 47. P 


that jf a member of a joint Hindu family, -recsives - 


PART >2£).- THR MADRAS LAW JOURNAL Litvorts. ~ 889 
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not maintainable. Very strong and clear authority would be required to support” | 


auch a proposition. For the reasons that they have given it does not 


appear to them necessary to review the text-books or tho authorities which: 


have been cited on this: subject. It may be enough to say that, according to 
their Lordships’ view, no texts which have been cited go to the full extent of the 
proposition which has been contended for. ‘It appears to them, further, that the 
case reported in the tenth volumo of Sutherland’s ‘ Weekly Reporter,’ in which a 
judgment was given by Mr. Justice Jackson and Mr. Justice Mitter, both very high 
authorities, lays down the law bearing upon this subject by no means so broadly 
es it is laid down in two cases which have been quoted as decided in Madras, the 
firat being to the effect that a woman adopting a dancing girl and supplying her 
with some means of carrying on her profession was entitled to share in her gains ; 
and the second, to the effect that the gains of a vakil who has received no special 
education for his profession are to be shared in by the joint family of which he is è 
member ; decisions which have bean to acertain extont also acted upon in Bombay. 
It may hereafter possibly become necessary for this Board to consider whether or 
not thé more limited and guarded expression of the law upon this subject of the 
Courts of Bengal is not more correct than what appears to be the doctrine of the 
Courts of Madras. 


That intimation appear to have have had ite effect upon Courts - 


in India. - 

In Boologam v. Swornam, 1 which was decided in 1881, 
Innes and Kernan, JJ., on the evidence having found that the 
earnings of the dancing girls, who had veceived an ordinary 
education sufficient to fit them to earn a living as dancing girls, 
were acquired by them without detriment to the family estate and 
without any scientific acquirements which had been’imparted by 
the aid of the family fund held that the earnings of the girls were 
their self-acquired property. 


In Lakshman Mayaram v. Jamnabai, Q which was decided 
in 1882, Melvill and Kembali, JJ., who considered that the 
dictum of Mitter, J. in Dhunookdharee Lally. Gunput Lall 
and Others, 8 that the Hindu law nowhere sanctions the contention 
that acquisition of a member of a Hindu family who has received 
education is liable to partition, is not strictly accurate, held that 
when the Hindu texts “speak of the gains of science which has 
been imparted at the family expense, they intend the special 
branch of science which is the immediate source of the gains, and 
not the elementary education which is the stepping stone of all 
science,” and consequently that the property which was acquired 
by a Subordinate Judge who had received a mere elementary edu- 
cation at the family expense, but had obiaimed in a lawyer's office 


1. (1881) 1. L. R. 4 M. 830. Q. (1882) I. L, R. 6 Bom. 235. 
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acquired property and was impartible. 


| In Krishnaje Mahadev v. Moro Mahadev. i which was decided 
in 1890, Birdwood and Candy, js „ held that the gairis made’ as’ 
karkwns by two members of a joint Hindu family who had receiv- 
ed only a rudimentary education at the expense of the joint 


family were their self-acquired property, 


In Lachmin Kuar and Another v. Debi Prasad, .2 Burkitt 
and Dillon, JJ., in 1897, approved of the decision i in. Krishnaji 
Mahadev v. Moro Mahadev, 1 and following it held that the gains 
from employment in the Commissariat Department of.a member. 
ofa joint Hindu family, who was not shown to ‘have had any 
assistance from the joint family funds except his support in early - 


years and the usual rudimentary education, were his self-acquired 
. property. 


- With the exception of the cases to whioh-they have mofetil: 
no case decided in India, or in which this Board has expressed an 
opinion on: the question as to whether the gains of a member of a 
joint Hindu family, who had been educated at the expense: of-the. 
joint family, are in law- to be considered as his or her gelf-acquired 
property or as belonging to the joint family, has been eal to 
the attention of their Lordships. l i 


Their Lordships will assume that the Sanserit word used in 
the Mitakshara ` which Mr.- Colebrooke translated as _“ science ” 
means -“ learning: © The latter apparently is the meaning of 
the word which has been generally accepted by the Courts in 
India.. ‘It gives thé Sanscrit ‘word a wider meaning than it 


would otherwise have,- It would be difficult, if not’ impossible, 
to‘ascertain what could have been the science vr sciences which 
the author of the l Mitakshara, Vijnanesvara, who wrote his 


commentary ` in the latter part of the eleventh century, had in 
contemplation if he used a word which.. meant “‘-science “ attictly 


so called’ and is’ not susceptible of- the - Wider and’ taote ee ak 
hensive medining í learning.” ee | : oa 


—_ 


In construing the texts of the Milakshara which their 
Lordships | have quoted, it -is necessary . ‘to. bear in mind- that 
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education beyond that of a very’elementary kind must have been 
limited to very few of the people for whose guidance the Mital- 


shara was written, and that for that limited few there could have - 


been then no education- attainable in-the arts, sciences, ‘and 


professions of that time comparable with the education now’ 


obtainable and necessary for a successful career in the arts, 
sciences, and professions of the present day. It may be assumed 
that the author of the Mitakshara, who was construing and 


explaining the more ancient texts of the Hindu law for the benefit. 


and guidance of the Hindu community, could not have intended 
to penalise an education which was not in his contemplation and 
of which necessarily he knew nothing. Nor can it be assumed 
that his intention was to penalise and . discourage self-acquired 
skill, or the exercise of high mental abilities or great individual 


effort in winning success in an art, or science, or a profession, ` 


_ He must-have-been writing of education—learning—such as he 
knew it to be, and when he laid down that the gains obtained 
from an education received at the expense of a joint family should 
be partible, he could not have intended that such gains should 
include the gains which were the result, not of the education 
received at the expense of the join? family, but of the peculiar 
skill, mental abilities and individual effort in applying and 
improving such education exercised by the person who had been 
educated at the expense of the joint family. Their Lordships 


cannot find in the texts of the Mitakshara any -authority for the - 


contention in this case that the gains made as a clerk, as a broker, 
OY RS & money-lender, personally and without the aid of the joint 
funds by a member ofa joint family who received an ordinary 
education suitable to his position as a member of the family to 
which he belonged, should in law be regarded as partible and not 
as his self-acquired property. The question of whether aman who 
happening to be a member of a joint family carried on his business, 
whatever if .was, personally for his own personal benefit, without 
detriment to the joint family fund, or carried on such business ag 
a member of the joint family for the benefit of the joint family, is 


‘. & question of fact.to be determined on the evidence, No inferences 


can be drawn from the fact that until Shewavam became a pleader’s 
clerk he was maintained by the joint family funds . As a member 
of the joint family he was entitled to be maintained atthe expense 


of the. joint family, and to receive an ordinary education suitable to - 


P. C. 


Alotharm 
Ramrak- 
hiomal 


v. 
Rewachand 
Ramrak- 
hiomal. 
Sir John — 
Edge. 


PG, 


Metharam l 


. Ramrak- 
- hbiomal, 


: y. 
Rewachand 
Ramrak- 
hiomat. 
Sir Jobn 
< Edga. 


> Rajagopala 
Aiyar 
V. 
Sheik 
Davood 
Rowther. 


342 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXXIV 


a person-of his postition, as was any other member of the 
family. . | 
“Their Lordships are of opinion that- this appeal fails and 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 
Solicitors for Appellants: T. D. Wilson & Co. 


Solicitors for Respondents: Drake, Son and Parton. 
BPP: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE ABDUR RAHIM AND MR. Jusricg 
BAKEWELL. ` 


Rajagopala Aiyar Petitioner* (Plaintiff) 
v 


Sheik Davood Rowther sin Respondent (Defendant). 
Jurisdiction—Small Cause Court—Suit for recovery of unpaid consideration 
for a mortgage—Whether a swit for specific performance, 7 
A suit for recovery of part of the consideration that remained unpaid for a 
usufructuary mortgage is a suit for specific performance ; and such a suit is not 
cognizable by a Court of Small Causes. 


Case stated under Order 46. Rule Tof the Code of Civil 
Procedure, 1908 by the District Judge of Tanjore in O.. P. No, 5- 
of 1917 in Small Cause No. 1300 of 1916 on the file of the Court 
of Small Causes, Kumbakonum. 

The District Judge made the following reference : 

Petitioner asks for a reference to the High Court as to’ 


- whether S. C. No. 1300 of 1916 on the filé’of the Small Cause 


Court, Kumbakonum is or is not cognizable by Court of Small 
Causes. | l 

2. The suit as originally framed was to recover 5/6 of the 
profits of the land ugufructuarily mortgaged to defendant on the 
ground that he had not paid 5/6 of the consideration for the. 
mortgage or for Rs. 250 (which is 5/6 of the mortgage considera- 
tion of Rs, 300) plus interest at 12% total Rs. 3851-2-0. - -` 


3, The plaint was presented originally as an original suit in- 


the Court of the Principal District Munsif, Kumbakonum - who 
returned it for presentation to the Small Cause Court; The 
Small Cause Court, Kumbakonum held that the suit was not 
cognizable there. The matter came up on verefence before me in 


* Ref. Oase 8 of 1917. - 6th August 1917, 


Cai 


~ 


T. 


_ > | 
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O, P, No. 563 of 1916 when plaintif agreed to aai his plaint Rajagopals 
and omit the first relief and confine the suit to the 2nd relief. “He 


` represented it to the Small Cause Court, Kumbakonum which Sheik 
- has again refused it, on the authority of Sheik Galim v. Sadar- Rowther. 


jan Bibi. 

4, The Small Cause Judge regards the 2nd relief as a claim, 
for unpaid consideration for the bond, that is asa claim for 
specific performance of a contract. The ruling quoted is in-support 

. of his view. The relief asked for-is not relief by way of damages 
but for specific performance of the contract. 

5. On full consideration, I am inclined to support the Small 
Cause Judge’s view. As each court (original and Small Causes).in © 
turn has rejected the plaint, I refer the matter under Order 46 
Rule 7, ©. P, C. to the High Court for decision whether the 

- plaintiff's suit as now limited to a claim-for return of the unpaid 
consideration amount. due under the mortgage bond ig cognizable 


_ or not epee a ary of Small Causes, 
SNE anno Aqar for Petitioners, 


The Court delivered the Blowing 

Judgment ;—-The plaintiff in the suit executed a ao 
tuary mortgage in favour of the defendant for Rs. 300 of which 
he received only Rs. 50 and he has instituted this suit to 
recover the balance of Rs. 250 on the basis of the mortgage. The 
question is Whether this is a suit for specific performance. The 
rulings of this Court in Anantharam Kasmi v. Sardamadath- 
ulla 2and of the Calcutta High Court in Sheik Galim v. Sadar- 
jan Bibi 1 make it clear that this is a suit for specific perfor- 
mance, that is to say, a suit to enforce an agreement to lend ` 
money on a mortgage : and such a suit has been held not to lie. 
This is the law in England and has been followed in this country. 

' The .suit will not lie at all-and no question of jurisdiction then | 
arises. It is clear, however, that a suit for specific performance 
can only be instituted on the original side and not on the Small 
Cause side, The reference will be answered accordingly. 


J 





: N. Va S . aa z 
4 LR, 2M. 79. = - 9, ILR 48059. 
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IN-' THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE SHSHAGIRI AIYAR AND Mr. J USTIOR 
NAPIER, . 
Vysravanath Manakal Raman Ap paliant" iane A, 
Somayajipad m 


r 
e 


— 


V. - 

Marampure` Thalakkodi Madhathil Respondents in S. A, No. 
Karnavathi Kunhu Kutti Kovi- 924 of 1916 (Defendants. 
lamma, © Nani Kovilamma and 

others. 


Malabar Law—Devaswam—Uralon and SamudayiNature of-off ice—Suit for 
redemption of Kanom by Samudayi without reference to Uralan—Maintainability : 


i 


i of—Limiiation Act (XIV of 18569)—Limitation Act (XXXIT.of 1861)— Title by 


prescription, if could be acquired under. 

A hereditary samudayi of a Malabar devaswom who has been iw possession 
and active management of its properties for more than the statutory period with: 
out reference to the-Uralan, is entitled io bring a suit in his own name. for 
redemption of a kanom of the devaswom properties. È 

P. K. Unni Nambiar v. C.M. Nilakandan v. Bhattathirpad 1 Kunyunneri 
Nambiar v. Nilakandan, * Rama Varar v. Krishna Nambudris distinguished. 

Origin and history of ‘the offices of Uralan and Samudayi in a` Malabar 
Davaswom, considered. 

‘Even before the enactment of 8. 29 of the Limitation Act of 1871 & person in 
possession of property for the statutory period could acquire a prescriptive title to 
the same. 

Gunga Gobind Mandal v. The Ciltler of 24. .Pergunnakst, Br indabun Chunder 


. Ray v. Tara Chand Banerjecs, Jagamba Goswamini v. Ram Chandra Goswami", 


Radhabai and Ramachandra Kowher v. Anantrao Bhagvant Deshpande? followed. 
Kesava Pillai v. Peddu Reddi 8 not followed. 


Second appeals against the decrees of the Ĝourt of the Subor- 
dinate Judge of South Malabar ` at Calicut in Appeal Suits Nos. 
875 to 877 of 1914 preferred against the decrees of the Court -of 
the District Munsif of-Ottapalam in Original Suits Nos, 205, ave 
and 479 of 1913. 

K. Srinwasa Ati yangar and Kuttikrishna Menon for Appel 
lants. 

Mr «2 Ramanand A N. A. Krishna ' Adyar, A. 
S. Venku Aiyar and T. Hroman Unni for Respondents. $ 

The Court delivered the following 

Judgment :—Seshagiri Aiyar, J 1—8. A. No. 924 of 1916. 
The plaintiff styling himself as the Uralan and Udama of the 


* S, A. Nos 924 to 926 of 1916. i - 15th November 1917. 
1, (1882) I, L. R. 4 M. 141. Q, (1880) I. L. R.2 M. 167. 
"8, (1880) I. L- R. 3 M. 270. 4, (1867) 11 M. I. A. 345. 
6. (1878) 20 W.' R. 114. 6. (1908) I L. R. 81 C.Bis.. | 


7. (1885) I. L. R. 9 B. 198. = 8. (18756}-M. H.C. R. 95. 


Cai 


PART ŠL] THE MADRAS LAW JOURNAL REPORTS. 345 


Kottaseri Devaswom sues to redeem a kanom of the year 1898 
granted by him to the tarwad of defendants ! to 11. Defendants 
12 to 18 are now in possession of the properties. The 19th defen- 
dant obtained a surrender of thé properties from, defendants 1 
to 11 and claimed to bethe real Uralan of the Devaswom, The 
defendants denied that the plaintiff was the Uralan and disputed 
his title to recover the demised properties. Both the Courts 
below, though not for the same reasons, dismissed the plaintiff's 
_ suit, Hence this Second Appeal. 

Before dealing with the merits of the case, it is desirable to 
draw attention to a feature of Malabar litigation which amounts 
~ almost to an abuse of the machinery of Civil administration, I do 


not in the least feel influenced by considerations of the quantum` 


of Court-fees paid. If the legislature has framed its provisions in 
such-a way that a right can be litigated by paying a small fee, the 
litigant is entitled to avail himself of that privilege to his best 
advantage. But where litigants are permitted to avail themselves 
of the indulgence of the Court to convert what on the face of it 
appears to be a trivial and innocuous proceeding intoa suit in which 


p 


grave issues involving very substantial rights and large properties . 


are adjudicated upon, itis the duty of the Court to use all its powers 
to prevent such an abuse. 

To.come to particulars. The present suit is based on a 
kanom, but the matter decided has practically no bearing on that 
question. It is the right of rival Uralans, that of the plaintiff and 
of the 19th defendant that has been considered’ in Judgménts of 
enormous length which necessitated the examination of numerous 
documents old and new. With what result? In Second A ppeal, 
we are called upon to pronounce our opinion on findings which in 
some instarices we can treat as dealing with facts, and which in very 
many respects necessitate an enquiry into mixed questions of fact 
and law. If the respective rights of the plaintiff and of the 19th 
defendant were directly in issue, the suit would have been filed in 
a different tribunal from which a first appeal would have been 


Ruldad 
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Kovilamma. 
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preferred to this Court. I cannot help feeling that the leniency - 


with which such Jitigations are treated may enable a guitor to 
choose his own time and forum for prosecuting his rights. Fortun- 
ately~the integrity of the subordinate judiciary in this country ig 
so well established that there is not much fear of miscarriage of 
Justice by such devices.: But it is not difficult to imagine circum- 
stances which may lend themselves to the unscrupulous handling 


p 


= Bié -7 bhe MAapkas LAW JOURNAL REPORTS. (von. kxXiv 
2 : E 
Raman ? of a clever suitor to the detriment of his oppónent, I ‘hold very 
Samayajipsd  styongly with Mr, Justice Wilkinson that Courts should, as far as 
Kunhu Kutti possible, refuse to allow æplain plaint to be construed as contain- 
- Kovilamme. 
l — ing hidden causes of action and to pronounce an opinion thereon. 
ae The parties suffer more severely than the Government revenue 
through such an, indulgence. I feel no doubt that the use of all 
the powers conferred on Courts relating to the addition or deletion 
of parties, to the returning of plainis for amendment or for 
presentation to the proper Court with reference to the substantial — 
questions in issue, would tend to advance justice and not to retard . 
it It may discourage,—what is now pursued as a fine art—the 
. compelling of Courts to-deal with questions which ex facie have no 
relevancy to the reliefs stated in the plaint. 


Before I leave this subject,-let me refer to another certe 
instance taken from this second appeal which enforces in a marked 
_ degree the necessity for the above caution, For nearly half a century 
the, plaintiff's illom and the 19th defendant's Kovilagom’ have 
been playing a game of hide and seek. They dared not face each 
other. In ‘suits for rent and for redemption, tenants were 
- encouraged to set up the rights of the 19th defendant’s Kovilagom. 
Documents were summoned from and produced by the rival 
claimant. Some of them were characterised as impudent forgeries 
in the earlier litigation; but as time has rolled on, they have gained 
sanctity by age: they have now risen to the distinction of being 
reverentially handled lest they crumble to pieces and to the 
dignity of being regarded by the translator as on undescipherable in 
places as to words, syllables and phrases, I am referring to 
Exhibit VIL in particular ; let us look at the result. On the 
present occasion, the Subordinate Judge, differing from the District 
Munsif and differing from à previous Subordinate J udge has 
held that the document is genuine. In second appeal we are perforce- 
compelled to accept that finding. If, in the earlier litigation, the 
i Court hud refused to raise any issue on the rival claimants’ rights ~ 
or tó permit subpoenas to be taken out on those issues, the question 
would goon have’ been brought tow head and the parties would 
have directly raised the point earlier, I have made these prefatory 
remarks as I feel that the laxity of the Courts helps dishonest. 
litigants to resort to devices for stifling justice and for availing 
themselves of the processes of law to gainan undue advantage 
over honest litigants, . n a 
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Now I shall deal- with the. case` bearing in mind the limita. 
tions which the law imposes on a Court-sitting in second appeal. 
Mr. K. Srinivasa Aiyangar for the appellant and Mr; T. R. Rama- 
chandrier for the respondent have placed before us all that can be 
said in favour of their respective clients. The main points for 
decision are :— 


(a) Whether the Kovilagom of the 19th defendant has a ; 


subsisting uraima right in the plaint Devaswom ; 


(b) Whether the.plaintiff is only a Samudayi; if so, what 
are his functions and privileges ?- 


-A large number of subsidiary issues have to be considered in 
connection with these two questions. The history of the uraima- 
ship of the Devaswom is lost in antiquity. It is not disputed that 
three Nambudri Illoms were entitled originally to contribute each 
one uralan to the temple. Two of them became extinct before 
1841, The last illom which may for brevity’s sake be called the 
Oravil Illom had an undoubted claim to one uralan. From Exhibit 


XV, it is clear that the last surviving member of the Oravil Illom 


assigned the uraima right to the Padinhare Kovilagom of which 
the 19th defendant is the: present Thamburatti. From subsequent 
documents which itis not necessary to refer to at length, it 


‘appears that the transferor regarded himself as jointly entitled 
with the Padinhare Kovilagom to be the uralan of the temple. It- 


may be that the last member of the Oravil Ilom acquired the 
rights of the-two other illoms by Attaladakkam right, It is un- 
necessary to pursue this enquiry. The Oravil illom became extinct 
in 1843, .. l 


=~ 


To my mind, if admits of no doubt that originally the 


~ plaintiff's predecessors regarded themselves. only as agents of the 


uralan. It is the subsequent development of their rights and the 
extinction or supercession of the rights of the 19th defendant's 


kovilagom that have to be considered in this cage. I may at once ` 


say that the pretension of the plaintiff to style himself ag the 
udama or the owner of. the Devaswom has not a shred of evidence 
to support it. Mr. Srinivasa Aiyangar did not argue the case on 
that footing. His contention was that since 1860, the plaintiff's 
predecessors have been setting themselves up as the sole managers 
of the Devaswom and have thereby acquired an_indefeasible right 
to manage its affairs, by whatever name they may be called, He. 


~ 


t 
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` 


Ramen . also argued that the 19th defendant’s kovilagom lost the right, ee 


Somayajipad Sociales 
ae ae they possessed it at any time, by the bar of limitation. 
Kunhu Kutti 7 ' ‘ ee 
Kovilamma, It is common ground that the transfer referred to in Exhibit 
Beshagiri XV was incapable of- conferring a legal right to the, uraimaship 
Aiyar, J. Mr. Ramachandrier contended that by exercising the rights ofa 


uralan since 1841, the 19th defendant’s kovilagom acquired a \ 
prescriptive title’ to be uralans, that the management by the 
plaintiff was only in his capacity as Samudayi, that the latter did 
not and could not acquire the uraima right, and that therefore plain- 
tiff has no right to recover possession of the demised properties. 


These arguments of the learned vakil necessitate an enquiry 
into the respective rights and duties of a Uralan and of a. 
Samudayi. It has to be borne in mind, in this connection, that 
the plaintiff’s illom has been the hereditary Samudayis of the 
Devaswom long before 1841. Before referring tothe cases which 
deal with the functions of the various dignitaries connected with a 
Devaswom, if may be useful to enqūire into the history of their 
offices. In Malabar, as on the East Coast, temples, in most. in- 
stances, owe their existence to the munificence of some ruling chief | 
or nobleman. But it would be inaccurate to say that all of them 
have been so founded. Ina small village, the villagers: might > 
establish a temple—not a few instances of this kind are to be found 
on the East Coast, and I do not suppose religious evolution has been | 
working differently on the West Coast. Whenever an influential \ 
chief or karnavan founded a Devaswom, he would in addition to-~ - 
being its founder-be its uralan also. Distance from the temple 
and other considerations might induce him to appoint others to 
manage the affairs of the Devaswom. The word Samudayam 
denotes an assembly of persons. That is its etymological meaning. 
The chief inhabitants of a village where the temple is founded 
would naturally be the persons to whom the management would 
be entrusted. They may among themselves select a person to be 
their agent or it may be that the founder himself might ask one 
person among the villagers to be the manager. In course of time, - 
the successive discharge of duties by the members’ of the same 
family would ensure to that family the privilege of giving the 
manager from its members. This is the process by which the 
principle of heredity has been evolved all over the world ; and in a 
country like India, where reverence for established institutions 

and for long continued practices is a sort of fetish, heredity gain 


a 
wo 
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a ` 
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recognition far more easily than elsewhere. In Malabar these | See A 
conservative tendencies are at their highest. In my opinion, this CA 
process accounts for the existence of what are known as heredi- Papau a 
tary Samudayis. There are other hereditary offices connected Seshagiri ` 
with a Devaswom. I feel no doubt that at its inception the  Aiyar, J. 
Samudayi was only the agent of the uralan, if there was one, but 
the reasoning by which a hereditary Samudayi can be regarded as 
a perpetual agent is a conception of law which demands serious 
consideration. Further, it is not correct to assume that the 
Samudayi remained an agent pure and simple even after the 
extinction of the house which founded the Devaswom. The sugges- 
tion of Mr. Ramachendvier that, if the Tarwad or Kovilagom 
which founded the Devaswom became extinct, the right of the uralan 
would escheat to Government requires more authority to support 
it than the learned vakil has given us. After the policy declared in 
Act XX of 1868 it is open to argument that the Government divested 
_ themsélves of their right to claim this particular kind of escheat, 
even if the proposition is unexceptionable, that the right of trustee- 
ship which vested in the owner of temporal -properties would pass 
by reversion to the Crown by virtue of his private properties having 
escheated. It is more natural to suppose that the disappearance of 
the hereditary Uralan will be followed by the development of the 
Samudayam into the Uralan. In Moore’s Malabar Law this 
process is hinted atas of constant occurrence. Mr. Justice 
Holloway seems,to have set-his face against this practice. 


Before passing away from this subject, I may say that the 
main conditions regarding the respective functions of these officers of 
the temple are not to be gathered from æ priori notions regarding 
their rights as understood in ancient times, but from the usages 
of ‘the particular institutions concerned, There may be a temple 
in which the Uralan is the person in whom the property and the 
management vests and sucha temple may have a Samudayi who 
will be the agent of the Uralan. In such a case, the-Samudayi will 
not be entitled to sue or defend actions in his own name. ‘There 
may be institutions in which an absentee. Uralan performs only 
the functions of a supervisor or controller, leaving the management 
and legal ownership of the dewaswom. properties in the Samudayi. . 
The Uralan in such a case will have very nearly the powers of a 
temple committee and the Samudayi those of a trustee. The right 
of suit will be in the Samudayi in these institutions. There may 
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-he atemple in regardto which the founder’s family which 


exercised the Uraima right ceased to exist generations ago. In 
such a case, the Samudayi will be the real Uralan. 


On the merits, the first point raised by Mr. Srinivasa 
Aiyangar was that the suit should te confined to the considera- 
tion of the question whether defendants Nos. 1 to 11 have any 
valid defence to surrendering property which they obtained under 
the demise of 1898 and that the rival claims of the plain- 
tiff and of the 19th defendant should not be gone into in this- 
cage. He argued that the 19th defendant was impleaded not be- 
cause he claimed the Uraima right, but on the ground that he was 
the assignee of the other defendants. In view of the principles 
enunciated by me in the opening paragraph of this judgment, I 
would have been prepared to strike out all the averments on either 
side which do not relate to the question of surrender, had it vot 
beén for the fact that the plaintiff deliberately challenged the title 
of the 19th defendant and invited a decision upon the respective 
title of the parties. Even this may be ignored, but for the fact — 
that the questions involved in the suit have been elaborately gone 
into in the two Courts and it would result in sanctioning a waste 
of judicial time and energy, if, at this stage, the plaint is directed 
to be amended by striking out the contentions relating to the 19th 
defendant or is directed to be presented to the proper Court on the, 
ground that the substantial relief claimed in the plaint should be 
properly valued. The plaintiff apparently felt emboldened by his 
successes against tenants behind the back of the 19th defendant and 
was prepared to meet him in the open field. The 19th defendant 
thought that this was her last chance and concentrated all her 
strength upon establishing her case. Much as I regret that the 
Courts below should have allowed this suit to be treated in the 
way it has been done, I am not prepared to wipe out all that has 
been put on the record by either side and to treat the suit as one 
for redemption pure and simple. In this view, I do not consider. 


it necessary to express any opinion on the interesting question of 


estoppel by tenant argued by the learned vakil for the appellant. 


The next contention was that the Kovilagom of the 19th 
defendant had no right to the Uraima right. Until the Judicial 
Committee ruled in Rajah Vurmah Valia v. Ravi Vurmah Kunhi 
K utiy, 1 that an assignment of the trusteeship was opposed; to 


1. (1876) I. L. R. 1 Mad. 286, 


kas 
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public policy, it seems to have been the practice not only on the 
West- Coast, but also on the Hast Coast:to transfer such. rights. 
But the pronouncement of the Committee must be deemed to have 
declared the pre-existing law. Therefore, the question is: whether 
- the Padinhare Kovilagom acquired a prescriptive title to be the 
Uralan of the Devaswom. The learned vakil for the appellant 
“contended that beyond an acknowledgment hy the plaintiff's 
illom of their lability to render accounts, .the , Padinhare 
Kovilagom was not shown to have had any possession of the 
Devaswom properties either actually or constructively and that 
consequently no adverse possession was acquired. The documents 
_ to which the learned vakil for the respondent drew our attention 
show that the 19th defendant’s Kovilagom was in management 
of the properties through the plaintiff’s illom. Txhibits XXXIII, 
XIII, I, LXXXVII, I(a) and XII, among other documents prove 
active participation in the affairs of the Devaswom. The Subordi- 
nate Judge has found that up to 1860 the Padinhare Kovilagom 
“took an active part in looking after the affairs of the plaint 
temple ’’; and I think there is ample evidence to support, this 
finding. I therefore hold that the 19th defendant’s Kovilagom 
would have acquired a~prescriptive title’ to the’ Uraimaship by 
the year 1860 if the law permitted them todo so. As regards 
the suggestion that that acquisition must be restricted to the right 
of one of the Uralans alone and thai the plaintiff must be deemed 
to have adversely enjoyed the other two Uraima rights, it-is enough 
to say that there is no trace in any of the numerous documents 
filed in the case that the plaintiff’s illom prescribed for the rights 
of the two Uralans of the two extinct illoms. 

The finding of the Subordinate Judge on this ai j8 
stated in these terms at the end of paragraph 18. “ From 
1886 onwards pointe Mana was allowed to have its own 
way in all matters”. Mr. Srinivasa Aiyangar contended that, 
as under the old timation Acts in force up to the year 
1871, there was no provision for acquisitive prescription even 
` granting that the 19th defendant’s Kovilagom had possession 
of the Devassvom properties through their agents, they were 
‘not entitled to be regarded as Uralans. I was at first inclined 
to agree with this contention, but the course of decisions in 
the other Presidencies to which Mr. T R Ramachandrier drew 

our attention shows that even under the old’ Limitation Acts 
44 
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and Regulations, title by prescription was held to have been 
acquired. ‘Che decision in Gunga Gobind Mundu? v. The Collector 
of 24 Pergunnahs, 1 certainly lends support to this proposition. 
At first it looks as if the suit brought by the plamtiff in that case 
was dismissed as. being barred by limitation, but the observations 
in page 362 suggest that even under the old Acts a prescriptive title 
could have been, acquired, -This was the interpretation of that 
decision adopted in Brindabun Chunder Roy v. Tara Chand 
Banerjee 2. The Calcutta High Court have- taken that view 
consistently. See Gossawn Dass Chundur v. Issur Chundur Nath, 8 

and Ram Chunder Ghosal v. Juggut Monmohiney Dabee 4. In 
Jagamba Goswamint v. Ram Chandra Goswami, 5 Justices Ram- 
pini and Pratt reviewed all the earlier decisions of their Court and 
said that notwithstanding the fact that there was no provision in ` 
the earlier Regulations and Acts of Limitation similar to S. 29 
of the Act of 1871, title by prescription could have been acquired 


‘under the old Act, see page 317. In Jagram Bibi v. Ganeshi, 6 
- the same view was enunciated following Gossain Dass Chunder v, — 


Issur Chunder Nath, 3 and the decision of the Judicial Committee 
in Ganga Gobind Mundal v. The Collector of 24 Pergannas 1. 
In Radhabat and Ramachandra Konher v. Anantrav Bhagvant 
Deshpande, T the Full Bench of the Bombay High Court 
accepted this view of the law. See the judgment of West Ji 


at pages 228 and 229. As against these decisions there is 


an old decision of this Court in Kesava Pillat v. Peddu Reddi 8, 
in which it was pointed out that under the Act of 1859 
no prescriptive title could be acquired. I do not think that it is safe 
to follow this ruling in preference, to the pronouncement of the 
Judicial Committee which has been accepted in all the other High 
Courts. It is to be borne in mind that under the English law 
eyen before the statutes contained any provision by way of pre- 
scription the English Courts held that continued long possession 
adversely tothe owner would confer title to the property. I 
therefore am of opinion that the. 19th defendant’s Kovilagom 
must be deemcd to have ‘acquired a prescriptive right to the 


property before 1860. 
1. (1867) 11 M.I.A 348. 2. (1873) 20 W. R. 114. 
3. (1977) L. L. R 3 Cal.224, 4. (1878) I. L. R. 4 Cal. 288 at page 297. 
5. (1904) I. L. R. 81 ©al. 814. 6. (1881) I. L R. 3 Ail. 485. 
7, (1885) I. L R. 9 Bom..198. 8. (1862. 1 M.H C. R, 96. 
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The next contention of the learned vakil for the appellant 
was that since 1860 the 19th defendant's Kovilagom ceased” to 
manage the temple affairs and that the plaintift’s illom acquired’ a 
prescriptive title thereto as Uralan. Mr. ‘Ramachandrier’s answer 


was two-fold. He relied on the principle that-‘‘once a Sanaudayi ` 


always a Samudayi” and contended that the plaintiff's illom was 
incapable of acquiring a prescriptive title so long as it did not 
divest itself of the functions of a Sumudayi; secondly, he contended 
that the course of conduct pursued by the plaintiff's illom showed 
that they only prescribed for a Samudayi’s rightand for no more. 


As regards the first contention the” learned vakil referred to 
S. 109 of the Evidence Act. It is true that once a relationship 
like that of principal and agent is established, it would require 


very strong evidence to show that relationship was abandoned . 


and that a new right was asserted to the knowledge of the prin- 
cipal, But the position im the present case is not that of an agent 
appointed by the principal. As I stated before; it is a cage of 
hereditary agents under hereditary principals. What I understand 
by the term hereditary agerit or Samudayi is this : that ordinarily 
you will have to look to the family of the Samudayi for a person 
to manage the affairs of the Devaswom. On the death of the 
previous Samudayi and by the fact of a member of the Samudayi’s 
family entering upon the duties of a Samudayi, it may be taken 
that he was impliedly appoiated by the then Uralan to discharge 
the duties of an agent. It would not follow from this that the acts 
and declafations or omission of the previous Samudayi who was a 


member of the samefamily would be binding-upon the succeeding ~ 


Samudayi. I do not say that there should bea sannad of appoint- 
ment in the case of each successor, but I’ would require very 
strong ‘authority to convince me that each succeeding agent though 
he belonged to the same family was bound by the acts or conduct 
_of his pretecessor in office. Therefore, granting for the sake of 
‘argument that by Exhibits VII and XLIV the Samudayi ‘in 
office af the time recognised the right of the 19th defendant's 
Kovilagom, if does not follow that that acknowledgment ` ‘would 
affect his successor. The Subordinate Judge has given the. dates 
of succession of the various Samudayis from 1843. It ig clear 
from that statement in’ paragraph 3 that the Samudayi who 
acknowledged the title of the 19th defendant's Kovilagom in 1843 


= wag succeeded by one Parameswaran Nambudri who died in 1852, 
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that this man was succeeded by Narayana Somayajipad in 1872- 
1873 and that the plaintiff succeeded to the management in 1892- 
93. Now if there is evidence from 1892 onwards that the plaintiff 
repudiated to the knowledge of the’ 19th defendant’s Kovilagom 


‘the title of that Kovilagom and asserted his right to be indepen- 


dent of that Kovilagom, I fail to see why the recognition by his 
ancestor in 1843 should be against ‘his setting upa right in 
himself. In 1892—93 there was a very important proceeding to 


= which sufficient attention has not been paid by the Subordinate 


Judge. In that year the Government contemplated instituting 
proceedings in escheat regarding the properties and rights possess- 
ed by the Oravil Ilom, It is. conceded that to this proceeding 
the plaintiff’s illom as well as the 19th defendant’s Kovilagom were 
parties. Mr. Ramachendrier relied upon these proceedings on the 
ground that the Government dropped their intention of claiming 
the properties by escheat because the 19th defendant’s Kovilagam 
established its right to them. It may be that that consideration 
operated on the Collector to give up his idea of claiming the 
properties of Oravil by escheat, but ai the same time it is clear 
that the plaintift’s illom set up its independent right to manage 
the Devaswom to the exclusion of the 19th defendant’s Kovilagom. 
As the 19th defendant's Kovilagom was a party to these proceed- 
ings, her .predecessors -in interest must have been aware of the 
adverse claim set up by the plaintiff’s illom. 

Now the question is as to whether this assertion conferred a 
right cn the plaintiff's illom to manage the properties without the 
intervention of the. 19th defendant’s Kovilagam. Iam not now 
concerned in saying that the assertion amounted to claiming 
Uraima right itself. It may be that the plaintiff did not until 1902 


` set up a right as Uralan but if the plaintitf’s predecessor Narayanan 


Somayajipad asserted that he was entitled to manage the properties 
of the Devaswom on the ground that there are no Uralans for 
the temple, will not that confer a right upon him to sue in his 
own name to recover property on behalf of the Devaswom, Mr. 
Ramachandraier strongly relied upon the decision in P, K; Unni 
Nambiar v. C. M. Nilakandan . Bhattathwipad 1, for the pros 
position that a Samudayi can never sue to recoyer trust property. I 
have examined this case very carefully. ‘I donot think that the pre- 
sent case is covered by that judgment, At the same time, I must 
1, (1882) I. L. R.4 Mad 142. 


. 
` 


“A 


\ 


~ 
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express my respectful dissent from some of the very broad propo- 
sitions enunciated by the learned Chief Justice. Mr. Justice Innes’ 
judgment is not really in conflict with my view. It was apparently 
found in that case that there was an Uralan inactive management 
and that the hereditary samudayi was appointed by that Uralan. 
The learned Judge points.out that the religious institution was in 
the hands of trustees or Uralans. In that view of the facts the 
learned Judge was right in holding that the Samudayi could not 
maintain a suit in hig own name. The learned Chief Justice 
states that the powers of the Samudayi are confined to the manage- 
ment of the temple and that when occasion requires, resort should 


‘be had to the course of applying to the Uralans to lend their. 


names, If it was intended to-lay down'as a general proposition of 
law that under no circumstances could a Samudayi institute a suit 
im his own name, I would respectfully dissent from the proposition. 
But, as I said before, the facts of the case justify the conclusion 
arrived at in the judgment of the Court. The other case relied 


upon is Kunjunnert Nambiar v. Nilakandan 1. The:judgment in 


that case is very short and from the statement of facts it is clear 


that the Samudayam was a hereditary one and that the Samudayi’ 
executed the kanom deed as the agent of an existing Uralan. Rama - 


Variar v. Krishna Nambudri 2 was a case where the Samudayi 
managed the temple affairs under a written agreement, executed 
to the Uralan. - On the other hand we have some unreported 
decisions:in which it has been held that a Samudayi can maintain 
a suit in his own name.. Second Appeal No. 61 of 1881, Second 
Appeal No. 1688 of 1888 and Second Appeal No. 2256 of 1914. 
The truth is, in a conservative country like Malabar, where the 
dead weight-of pre-existing custom is found to be intolerable, 


. recourse is being had constantly to circumvent that custom by 


circuitous methods, It may not be the province of the Court to en- 
courage such devices but where a long-standing practice has come 
into - existence which is not in strict conformity with pre- 
conceived notions and which is not opposed to reason or justice, 
courts will not be justified in falling back upon old usage 
and torefuse to pay attention to the course of development 
in recent years. It may be thata Samudayi was not originally 
intended to usurp the functions of a trustee, but it “would 
be idle to deny that they have successfully usurped the duties 


t. (1880). I. L. R. 2 Mad. 167. 2. (1881) I. L,R 8 Mad. 270, 
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of the trustee -in recent years, have completely ignored the 
Uralans, and have placed themselves in possession of the Devasworn ' 
properties. I am not therefore prepared to accede to the contention 
of Mr. Ramachandrier that the moment a person is described as 
a Samudayi he must be confined to the exercise of the functions 
which in ancient times were considered to be his, “and that he 
should not be permitted to acquire new rights and obligations... 
The cages quoted by him only show that there must be an -open 
and notorious disavowal of agency before a new right is prescribed. 
Williams v, Pott 1, Burdie v. Garrick 2, Attorney General v, Cor: 
poration of Lido 3, Corea vy. Appuhamy 4, and Lyell v. 
Kennedy 5 are all cases where. the courts required the strongest 
proof on the part of the agent who set up a title adverse to the 
principal, Ido not take these decisions to lay down that under 
no circumstances can an agent prescribe for the rights of the 
principal, On the facts of the present case I am prepared to hold 
that there has been a distinct repudiation of agency by the plain- 
tiff’s illom and the acquisition of an independent right fo manage 
the Devaswom affairs without recourse toan Uralan. It is not 
necessary for me to say that the plaintiffs have become trustees. 
As was pointed out by the Judicial Committee in the case in Jaga- > 


` dindra Nath Roy v. Hemanta Kumari Debi, in order to enable a 


person to sue on behalf of a religious institution, all that is neces- 
sary is possession and management of-its atfairs. If both these are 
found it- does not matter by what name the person is known. 
Moreover since 1892 the plaintiff’s illom had been granting demises 
in their own name and bave. been instituting suits to recover 
demised properties in their own name. The 19th defendant's 
Kovilagom.never instituted any suit or granted any demise since 
at least 1860. Under these circumstances, I have come to the 
conclusion that the right to institute a suit on behalf of the Deva-, 
swom has become vested in the plaintiff’s illom and that it is not 
open to defendants 1 to 11 to refuse to surrender the properties 
which they obtained on demise from the plaintiff. 

On the question of what would suffice as repudiation of 


‘agency, I-may refer to Dadoba v. Krishna 1, Nabab Mir Sayad 


Alamkhan v, Yasin Khan 8 and Sankaran v. Krishna? quoted 


1, (1871) L R. 12 Eq. 149 at p. 151. 2. (1870) 5 Ch. App. 288. 

8. (1849) 2 Mac. and G., 247 4. (1912) A. O. 230. 

5. (1889, 14 A. C. 487. 6. (1904) I. L.R. 82 Oak 199. 
T. (1888) I. L-R. 7 Bom. 3 _ (1893)-I. L. R. 17 B. 765, 


9. 398) 1. L.R. 16 Mad. 456. 
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by Mr. Kutti Krishna Menon. It is true that in Travancore and 
~ Cochin, the Samudayi is regarded as being entitled to sue for rents 
but not to sue to recover possession. > See Niulakandaru v. Nila- 
kandan 1. These cases must be confined to Samudayis who have 
been appointed by the Uralans. In conclusion I must guard 
myself by saying that I do not decide that the 19th defendant has 
no’ rights in the temple. Whether she is still Uralan, and if she 
is, Whether her rights are only those of supervision and control 
may have to be decided. It is enough for the disposal of the present 
litigation to say that the plaintiff has acquired a prescriptive right 
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to manage the Devaswom properties by granting kanoms and by .. 


instituting suits for redemption etc., and is entitied to possession. 
I must therefore reverse the decree of the Court below and 
remand the appeal. There is issue 8 regarding improvements 
which have to be decided by the Court of appeal. In the circum- 
stances of this case having regard to the extravagant rights set up 
by the plaintiff and to the fact that the 19th defendant is not 
altogether an interloper, I think it is proper that each party should 
be directed to bear its own costs hitherto incurred. 

Napier, J.:—I agree and only wish to add that in my 
opinion the proposition that a hereditary Samudayi whose office 
entails the doing of many acts of management is a mere agent of 
the Uralan and thus affected by the ordinary principles of agency, 
if that is what is intended to be ‘laid -down in., the early cases, 
requires reconsideration, 

Judgment in Second Appeal No. 925 of 1916. 

‘This Second Appeal follows the decision in Second Appeal No. 
924 of 1916. The Lower Appellate Court will have to decide issue 
II as- well. 

Judgment in Second Appeal No. 926 of 1916. 


- Following the judgment. in the principal case, the decree of 


the Lower Appellate Court is reversed. The Subordinate Judge 
will now decide Issues 2 and 6. 
A: We V 
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IN THE HIGH COURT OF JUDICATURL AT MADRAS. 


PRESENT :—Mnk. Justice BAKEWELL AND MR. J USTCE a 


KUMARASWANI SASTRI. 


: Adiraja Arsu alias Kumaraya wa. Appelant* aad m. 


Ballala R.P. No. 1016 of 1916 on the 
v. file of High Court and 1st Deft.) 
Sheik Budin Sahib and others ... Repondents (Respondents in ` 
; ` the above ‘petition, Plaintiff. 

and Defendants 2 and 3). 


Religious Tacoimeani= Tenya Sale of goods on oredit to manager — Liability 
of temple funds. 


In a suit to recover the price of fireworks sold on 'oredit to the manager of a 
Hindu Temple the plaintiff is net entitled to a decree against the temple funds as 
thé purchase of fireworks is not necessary for the performance of the trusts. 


Palaniyappa Chetty v. Srcemath Devasika mani Pandara Sannadhi 1 relied on. 

_. Appeal under .8..15-o0f the Letters Patent against. the 

order of the Hon’ble Mr. Justice Coctts Trotter, dated 20th July 

1917 in C. R, P. No. 1015 of 1916 preferred to the High Court 

against the decree of the Court of the District Munsif of Karkal 
in. §. C. S. No. 76 of 1916. 


` B, Sitarama Rao for Appellant. 
K Ramanatha Shenoi for Respondent. 


The Court delivered the following : 

Judgments :— Bakewell, J, :—The question in this case is, 
what is the retmedy of a person who has sold goods on credit to the 
Manager of a temple to be used for the purposes of the institution ? 
1t has been found that the plaintiff, the vendor, was aware that 
the 2nd defendant, the purchaser, was the manager and that he 
made the purchase of fireworks for the temple, and that those 
goods were ‘necessary for the temple. . 

A temple is a permanent religious charity, carried on for the 
benefit. of the present and future worshippers and it is obvious 
that ‘its property should be preserved intact in order : that the 
existence of the charity may be continued, and that its imcome 
alone should be applied by the manager or dharmakartha in the 
administration of the charity. (See Palaniappa Chetty: v. 
Sreemath, Devasikamant Pandara ae 1.) It follows that 


` OLIP. A, No. 96 of 1917. “6th December 1917, 
1. (1916) I. ©. R. 40 M. 709, 712 (P. C) 
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the manager has, n no mahai ity to dispose of.the. capital 

of the institution, since such a disposition would endanger its 

very existence, and that his authority is ordinarily limited to the 

receipt. of the-income and its proper disbursement in the.up-keep. 

.of the fabric and the performance of the customary ceremonies. 


lt has been held by their Lordships of the. Privy - ‘Council 
that as a general rule of Hindu Law, “property given’ for the main: 
tenance of religious worship and of ` charities connected with it is 


_ inalienable.” (Prosunna Kumari Debya v. Gulab Chand Baboo }), . 


but that under certain circumstances the manager of that property 
is “empowered to do whatever may be required for the service 
of the idol and for the benefit and preservation of its property, at 
. least to ay great a degree as the manager of an infant heir” (Ibid. 
page 152). That decision and other cases were fully considered by 


their Lordships in a recent case reported in Palaniappa Chetty x. 


Sreemath Daivasikhumant Pandara Sannadi 2, where it was: 


contended that the manager had power to grant a permanent 
lease of land belonging to the temple at a “fixed rent'and in con- 
sideration of a premium in case of necessity’ and for the benefit 
of the institution. ‘Their ‘Lordships observe “that the only 
specific point touching the’present case actually decided in those 
three authorities was this: That a debotter estate may be 
mortgaged to secure the repayment of money borrowed and 
applied to prevent’. its own extinction by sequestration” (page 
718); and, although they point out that it is not possible to detine 
precisely the things which may constitute a benefit tv. the estate 
and justify the exercise of this power, the illustrations which they 
give relate to the presarvanpi of the institution anā its 
endowments. 


They also point out that (heie must not atiy. be a benefit: to - 


the estate from the exercise of the power, but . there must be an 
unavoidable necessity for the alienation. The manager should 


therefore consider in each case whether the particular alienation of. 


the temple property which is,contemplated is the most provident 
disposition which can be made in the interests of the institution. 

. It follows, I think, from these propositions that the managet 
has no authority to pledge the credit of the temple, because the 
result would be that strangers to the trust would he able ta 
proceed against the general property of the temple in execution of 
1. (1876).L. R. 2 I. A. 145, 150. 2 (1917) I. L. R. 40 M. 709=88 M, L.J, 1, 
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their decrees, and the consequent alienation of its property would 
not be made by the trustees acting upon a due consideration of 
the interests of the temple. Moreover, the manager would in 
this direct manner obtain much larger powers of disposition than 
the reported decisions allow him. 


The District Munsif has held that the purchase of fire-works 
was necessary for the temple, but this is not sufficient ; the neces- 
sity must relate to the preservation of the temple or the mainten- 
ance of the religious service, and the discharge of fire-works though 
customary at certain festivals cannot possibly be included in these 
purposes. For these reasons I am of opinion that the purchase of 
these goods was not within the authority of the 2nd defendant as 
manager of the temple, and the temple funds cannot be made 
ae for the price in these proceedings. 


` No question has been raised as to the powers of one manager 
or trustee to act without the concurrence of his co-trustees, but I 
may point out that even if under the scheme of management one 
manager has authority to collect and disburse the income, it does 
not follew that he can exercise the abnormal power of alienating 
or charging the temple property or otherwise deal with its capital 
without the concurrence of his co-trustees. 


For these reasons I would allow the appeal and set aside the 
decree of the District Munsif and remit the case for retrial upon 
the question of the personal liability of the second defendant:and 
direct the respondent to pay the costs of the 1st defendant through- 
oute 

Kumaraswami Sastri, J, :—I agree with-my learned brother 
that the plaintiff is not entitled to a decree against the assets: of 
the temple as the purchase of fire-works cannot be said to be 
necessary for the performance of the trusts. I concur in the order 
proposed: re 


À. V. V. 
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“PRIVY COUNCIL. Ss 8% 
Present :—Lorp Buckmaster, SIR Jonn Epas, . SIR 
WALTER PHILLIMORE, BART. AND SIR LAWRENCE J ENKINS. 


1- 


[On Appeal d from the High Court of Judicature at Rort 
William in Bengal] 
Tarini Charan Sarkar 

v, 
Bishun Chand and others ... Hespondents. 


... Appellant * 


__, Revenue Sale—Bengal Land Revenue Sales Act, 1859 (Act -11 of. 1859) ; 
Ss. 3l and 53—Lncumbrances—Sale praceeds—Purchase by the proprtetcr-—Sale 
brought about by the proprietor from dishonest motives—Code of Civil Procedure, 
1908 (Act V of 1908). Ss. 107 an2 151; 0. 41. R. 83 -Pow;rs of the Couri of 
Appeal—Listoppel. 

The Bengal Lind Revenue Sales Act, 1859 (Act l1 of 1859), S. 31 provides 
that the purchase monies, after paying the public claims, shall be held on account 
of the.recorded proprietor or proprietors, provided that if befora puyment the same 
be claimed by any creditor in satisfaction of a debt, it shall not be paid over with- 
out the deoree of the Court ; but the section nowhere transfers any charges on the 
property from the property to the proceeds, and as the ravenue sale conveys’ a 
bitle free from encumbrances to the purchaser, the mortgagees are clearly. entitled 
to claim the same as creditors under the section, and the Court would undoubtedly 
direct that such claims, in due order of priority, should bo satisfied out of 
the gums in the hands of the Collector 


- Where the property is bought by the recarded proprietor and ‘the estate ig 
acquired, under S. 53 of the Act. subject fo all its: encumbrances existing -at 
the time of the sale. the trangaction of the sale has merely provided money for 
payment of the Government claims, and the encumbrances are left entirely 
unafiected and could only be enforced against the property, and the rights to the 
sale proceeds of the recorded proprietor, who has purchased the property, are 
those under S. 31, notwithstanding the fact that-the motives which led him to 
cause the sale or purchase were dishonest. 


, Ina suit to which a puisne mortgagee wasa party the prior encumbranoer 
` prayed for and obtained a decree aginst the sale proceeds of a revenue sale. The 
puisne mortgagee brought two suits, one for a declaration that the recorded 
proprietor was tlie benamidar of the -purchaser ai the sale, and consequent! y 
the latter acquired the property subject to encumbrances, and the second to 
enforce his mortgage against the property. The Court of first instance held that 
the purchaser was the real owner of the property and decreed both suits in favour 
of the puisne mortgagee. Against these two decrees the purchaser appealed and 
the puisne mortgages appealed against the decree in favour of the prior ‘mortgagee. 
The High Court heard all the appeals together, and affirming the finding of the 
Court below dismissed the purchaser’s appeals and gave the prior mortgaged a 
decree against the property in lieu of that against the sale proeeeds :— 


-Held, that inasmuch as on hearing the puisne mortgagee’s appeal the High 
Court had before it all the facts which showed all the circumstances relating to 
the sale, the Court had abundant power under Sections 107 and 151, and Order 41 


e 
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R. 38, of the Code of Civil Procedure, 1908; io vary. as it did, the dooreo in the 
prior mortgagee’s suit ; 

Held, also, that the iact that the puisne ihetigaaes did nol attaok the sale 
in the prior mortgagee’s suit, did not operate as an estoppel against the puisne 
mortgagee so as to prevent him from attacking the sale in his own suits, and 


_ obtaining consequential relief. 


Consolidated Appeals from a judgment of the Caleutta High 
Jourt (Chitty and Teunon, JJ.) dated the 25th April 1912, 
modifying one and affirming two other decrees made by the 
Subordinate Judge of Arrah. 

The facts of the case sufficiently appear from their Lord- 
ships: judgment, 
`. De Gruyther, K. C., and J. M. Parikh, for Tarini Charan 
Sarkar, opened -his three appeals : Bishun Chand was estopped 
from impeaching the revenue sale. He was a party to the suit 
brought by Sri Kishun but did not plead therein that Tarini ' 
Charan and not Sangam was the real owner of the property. 
Instead of insisting that all mortgages should be paid out of the 
mortgaged property Bishun Chand allowed a decree to be made 
against the surplus sale proceeds only.: He cannot say in one 
suit that the sale encumbrances are enforceable against the sale 
proceeds and in ‘another that they are enforceable against the 
estate. (Reference was made to the Bengal Land-Revenue Sales 
Act, 1859, Ss. 31, 37 and 53, and The Transfer of Property Act. 


1882 (Act 4 of 1882) 8. 78). 


Dunne, K. C, and B. Dube, for Bishun Chand, were not 
called upon to argue Tarini’s appeal but were asked to open 
Bishun Chand’s appeal: Both Ramratan and Sri Kishun were 
entitled to be paid out of the sale proceeds only, as they treated 
the revenue sale as valid in every way, Sri Kishun’s decretal. 
money was recoverable under‘the decree of the Subordinate J udge 
from sale proceeds only. The High Court had no jurisdiction: to 
modify the decree and make the mortgaged property liable at the 
instance of Gounsel for Tarini, who had not appealed. Under 
S, 381 of Act, XI of 1859 Sri Kishun was entitled to treat the 
revenue sale ag valid and to recover his mortgage money from the 
revenue sale proceeds. Tarini fraudulently brought the revenue 
sale and is not entitled io any equity. It is not open to the 
High Gourt to vary the decree vnder the Code of Procedure except 
by an appeal for the purpose. Although the appeals were heard 
together the findings in one appeal could not be ysed to influenge 


j 
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De Gruyther, K. C., submitted that the High Court Rad 


ample jurisdiction to make a proper decree upon the facts proved — 


-before it All the parties were before the Court. Reliance: was 
placed on Ss. 107 and 151 and O. 41, R: 33, of the Code of Civil 
Procedure, 1908. Reference was made to Tricomdas v. Gopi- 
nath t i 

The judgment of their Tiordships. was delivered (November 
96, 1917) by “ 

Lord Buckmaster.—These four appeals have been consoli- 
dated by order of the Board dated the 26th March, 1917, and 
have been brought on and heard together. 

In three of them Tarini Charn Sarkar is the appellant and 

‘Babu Bishun Chand is one of the respondents, and in the fourth 
Babu Bishun Chand is the appellant and Tarini Charan Sarkar_is 
a respondent. 

All the appeals are against a judgment of the High Court of 
Calcutta dated the 25th April, 1912, and three decrees made by 
that Court consequent on the judgment. 

The questions raised arise ont of certain mortgage transac- 
tions affecting a Tahal Touzi No. 7062 and, though the facts and 
circumstances are complicated and involved, for the purpose of 
explaining the real issues that have to be decided they can be 
briefly summarised. 

In the early part of 1904 the registered proprietors of thé 
said Touzi were Ram Ratan Sarkar in respect of a 4-anna share, 
and Sangam Sarkar in respect of the remaining 12-anna share. 
The Touzi, however, was subject to certain- mortgages, of which 
it is only necessary to mention the following: Zarpeshgi Thicca 
of the 15th. July,-1889, in favour of Gajadhar Lal and Sri Kishun 
Lal to secure 11,506 rupees and interest ai 9 per cent. per 
annum, a further mortgage in favour of the same mortgagees 
dated the 16th July, 1889, to secure 11,000 rupees and interest 
at the rate of 12 annas per ceni, per month anda mortgage of 
the 10th February, 1896, in favour of the said Babu Bishun 
Chand to secure a loan of 5,999 rupees with compound interest 
at:the rate of 24 per cent. per annum with half-yearly rests. 
In the year 1900 a 4-anna share of the estate. was sold in ex- 
ecution: of, mortgage decree and was bought on the 8th August, 
1900, by Ram Ratan Sarkar, and on the 7th March, 1904, the 
~~” (1916) L.R. 44 L A. 65.. re 
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said Foùzi estate was purchased on a gale made- in execution of-a 


decree at the suit of another mortgagee by one Chatatbhuj Sahai 
in the name of one Mahanand Sahai, ‘and he, on the 14th May, 
1904, purported to sell the property to one Sangam. Sarkar. 
Sangam Sarkar was, however, but a mere name, it has ‘been 
found, and it cannot now be questioned that the real purchaser 
was the appellant Tarini Charan Sarkar, who thus became the 
owner of the property subject to the mortgages. 


On the 2nd June, 1904, the first of the suits, out of which 
these appeals proceed, No. 39 of 1904, was instituted by Babu 
Bishun Chand seeking relief in respect of his mortgage of the 
10th February, 1896, agajnst the representative of the original 
mortgagor and other parties. It would seem impossible that any 
estate.could bear for long the burden’ of a mortgage on which the 
debt was accumulating by a process of compound interest on the 
principal sum at the rate of 24 per cent. per annum; and it 


- appears, that the appellant Tarini Charan Sarkar, instead of 


adopting what might have then been the inconvenient process of 
redeeming the mortgage by payment, resorted to the device of 
causing the mortgaged property to be sold for arrears of Govern- 
ment revenue and himself becoming the purchaser. To secure 
this object he wilfully allowed the Government revenue to fall 
into arrear, and the. property was in consequence sold by 
the Government on the 28th August, 1906, nominally as the pro- 
perty of Ram Ratan Sarkar and Sangam Sarkar, the regis- 
tered proprietors, and was purchased for 29,500 ' rupees by 
Tarini Charan Sarkar, the true owner. Had: Tarini Sarkar 
been successful in concealing the fact of his ownership the result 
‘of this device would have been that- the claim -of all the mort- 
‘gapees would have been thrown on to’ the balance left of 
‘the 29,500 ‘rupees—after satisfying the Government debt ; 
and he ‘would have held ‘the property free from the incon- 
venience of the many and heavy charges to which it was 
subjected. Directly after the sale—on ‘the 22nd October, 1906, 
Sri Kishun Lal and others instituted proceedings (No. 258 of 1906) 
to.obtain payment in” respect of the mortgage of the 15th July, 
1889, seeking to obtain payment out of the surplus proceeds of 
the money due under.the mortgages, the amount of which was 
stated to be—at the date of the proceedings—15,983 rupees. ` .To 
these proceedings Babu Bishun Chand was by an order dated $he 
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17th January, 1907, added as a defendant. On the 2nd December, 
1907, Bishun Chand instituted his second suit, No. 153 of 1907, 
. alleging that the purchase of the estate on the 14th May, .1904, 
was really made by Sangam Sarkar, bénamt for Tarini Charan 
Sarkar, that the sale for arrears of Government revenue had been 
fraudulently effected by the said Tarini Charan Sarkar, and 
asking either that the sale should be set aside or that his mortgage 
of the 10th February, 1896, should still remain valid and operative 
against the estate, In the first suit, No. 39 of 1904, the usual 
mortgage decree was made on the 6th January, 1905, but it was 
set aside on the 18th April, 1907, and another trial was ordered. 
This-took place on the 30th June, 1909, when the usual mortgage 
relief was granted. 

In the second suit by Sri Kishun Lal and others judgment 
was delivered on the 23rd December, 1907, and a decree made 
in favour of the plaintiffs directing that the money due on the 
mortgage with interest and costs should be paid out of the surplus 
proceeds of sale. ‘At the date of this decree the sale itself had 
become a subject of attack, and consequently the further provision 
was introduced that, in the event of the sale being set aside, the 
mortgage monies, interest, and costs should be realised by sale of 
the mortgaged property if the sum were not paid within six 
months from the date of decree. 

The said Tarini Charan Sarkar did not appeal against this 
decree, but Babu Bishun Chand did, and the appeal came on for 
bearing together with the appeal by Tarini Charan Sarkar in 
the two suits commenced by Bishun Chand and an appeal by 
Sangam Sarkar in the suit No. 153 of 1907, 

On the 25th April, 1912, the High Court delivered judg- 
ment, dismissing all the appeals; but at the instance of counsel 
who appeared for Tarini Charan Sarkar- they varied the decree 


of the Subordinate Judge, in the suit by Sri Kishun Lal, by ‘ 


‘setting aside the direction that his mortgage monies should be 
paid out of surplus monies of the revenue’ ‘sale, and made ‘in its 


place the ordinary decree against the property itself. It is this. 
latter part of the decree that is challenged by the. een appeal 


of -Bishun Chand. 

..- Before-dealing, however, with his atant: it ig desirable 

to ‘dispose, in the first instance, of the appeals of Tarini-Charan 
Sarkar. He stands in this position: He is held to have been the 
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? 
real owner of the estate Touzi 7062 at the date of the sale of the 
28th January, 1406, and it is further established by the findings, 
both of the Subordinate Judge and of the High Court that he. 
deliberately ‘allowed the Government revenue to fall into arrear in 
order that the property might be sold, and that he succeeded in 
purchasing it himself at an under-value under circumstances 
which concealed his original ownership, and appeared to establish 
an independent sale to an independent third party, so that all the - 
claims of the mortgagees, beyond the amount that would be 
satisfied by the surplus proceeds of sale, would be wholly defeated. 


“: These grave and serious charges ‘are therefore supported by 
the concurrent findings of both the Courts, and no grounds what- 
ever can be shown for disturbing these decisions. Counsel for 
Tarini Charan Sarkar undoubtedly realised this difficulty, and 
refrained from attacking the substance of the judgment, but said 
that it was one which Bishun Chand had no right to claim, 
because he was estopped by his own conduct from seeking any. 
such relief. 

_ This estoppel is said to be effected by his action as a defen- 
dant in the suit brought ‘by Sri Kishun Lal and his co-mort- 
gagees. This suit—it will be remembered—was brought after 


‘the revenue sale and sought relief against the proceeds. In 


that suit the plaintiffs alleged that there had been intentional 
default in payment of the Government Kevenue, but they made 
no reference to the fact that Tarini Charan Sarkar was 
the real owner, a fact of which they. were probably unaware, 
and which in any event was wholly immaterial to them, since 
the money in Court was sufficient to satisfy their claims. Bishun 
Chand was only made a party to this suit as an encumbrancer 
upon the property, He had. no.power of controlling the form in 
which the suit was brought, nor was there any step which he took ' 
in the suit irrevocably asserting his intention to rely upen the 
sale and not impeach the whole proceedings. In these circum- 
stances, it is obvious that no estoppel arises as against him, and 
as.this is the only ground upon which the appeal of Tarini Charan 
Sarkar is or can be based, it follows that it must fail.. | 
‘here remains the question of Bishun Chand’s appeal, and 
the question to which that’ gives rise is one of more general 
importance. On his behalf it is alleged that Sri Kishun Lal and 
his co-morigagees are entitled to be satisfied out of the proceeds 
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of sale, and that, if these are sufficient for the complete satisfac- 
tion, of their mortgages, their encumbrances are removed from 
the property,: with the result that there is a more abundant 
security fox Bishun Chand’s claim; that, in fact, the proceeds of 
the first. sale to the extent of Sri Kishun Lals claim, are to be 
added to the proceeds of the sale made under the decree of the 
High Court, soas to make one fund out of which the mortgage 
debts may be satisfied. 


In ‘order to examine the value of this atenton, if is neces- 
sary to look at ‘‘ The Land Revenue Sales Act,” No. ` XI of 1859, 
by which the rights of the parties are regulated. §. 31 of that 
statute provides that the purchase monies, after paying the 
public claims, shall be held on account of the recorded proprietor 
or proprietors, provided ‘that if before payment the same be 
claimed by any creditor in satisfaction of a debt, it shall not be 
paid over without the decree of the Court. 


It is to be observed that this section nowhere T the 
charges from the property to the proceeds; but, as the sale by 
the Government conveys a title free from encumbrances to the 
purchaser, the mortgagees are clearly entitled to claim the same 
as creditors under the section .referred to, and the Court would 
undoubtedly direct that such claims, in due order of prority, 
should be satisfied out of the sums in Court, 


- It was a decree under this section that was obtained by Sri 
Kishun Lal, and it of course proceeded upon the assumption that 
the sale had been made to'a bona fide third party. S. 58 
regulates what happens when the property is bought by the 
recorded proprietor, and in that case it is enacted that the estate 
ig acquired subject to all its éncumbrances existing at the time 
of the sale. “In such a case, therefore, the encumbrances are left 
entirely unaffected ; the transaction of sale has merely provided 
money for payment of the Government claims, and the estate 
remains as ib was before. Were such a purchase honestly and 
‘openly made, it was not disputed that the claims against the 
purchase money could not remain in addition to the claim against 
the estate. Theappellant, however, says that in the present case 
the owner cannot claim this method of administration, He 
asserts that as it was by the fraud of Tarini Sarkar that the 
whole ‘transaction was set on foot he is in a worse position than 
if-he had become thé purchaser on a sale made against a will, 
46 
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Their Lordships are carnii not P to assist in pro- 
viding any possible benefit for a course of conduct so dishonest as 
that revealed in this case but, on the other hand, it is not right to 


punish a man for fraudulent behaviour by making him suffer 


other penalties’ than those- which aye the direct consequence of his - 


fraud. ` In the present case it is impossible to see Low the pcsition 
has been aggravated by the fact that the sale was effected for the 


purpose of defeating the mortgagees. The Act distinctly contem- ` 


plates the purchase of property by a recorded proprietor, and the 
rights that arise in such a case are those which have been already 
mentioned. Thier Lordships are unable to see why those rights 
should be increased against the purchaser because of the motives 
which led him to cause the sale or the purchase.. The only effect 
of the statute is that, so far as the encumbrances are concerned, 
the sale is of no effect. 


It is then urged that the Coutt of Appeal had no power 


tovary the order made in Sri Kishun Lal’s suit, since he did 
not request such variation, nor were the facts relating to the 
sale proved and established in any suit to which he was a party.. 


Their Lordships think it would have been a matter for 


egret if the Court of Appeal had -been thus hampered in making 


the order, which their Lordships regard as right in all the 
circumstances of the case. But they think abundant power is 
given to the Court by -Ss..107 and 151 of the Code of Civil 
Procedure of 1908 and 0.41, R. 58 of the same statute, S. 107 


gives power, if necessary, to take additional evidence; and R, 33 _ 


of O. 41 gives power to pass any decree and give any orders | 


which ought to have been passed or made, and to piss or make 
such further ór other decrees or orders as the case may require, 


On hearing the appeal in Sri Kishun Lal’s suit, the -Court 


_had before it the facts that showed all the- circumstances relating 
to the sale. Sri Kishun Lal seems to have raised no objection to . 


the variation of the order, and does not appear here on appeal 
against it.—It is Bishun Chand, in whose suit all the facts were 
established, who seeks, on the one hand, to retain a judgment 
based upon the view that the sale was regular, and, on the 
other, to get the benefit of the decree which determined that it was 


“not, There is certainly in the statute which gives him such rights, 


and there is no equity to which hecan appeal which entitles 
him to their possession. This appeal must therefore algo fail, 


— 


= 


? 


PART XIL] THER MADRAS LAW JoURNAL RroRts. 369 


It may be doubted whether in the end any property will be — P.o. 


er 


lefi for the real owner. Bishun Chand’s mortgage runs at 24 per Tarini 
cent. compound interest with half-yearly rests. It began at 5,000 = Baran 
rupees, and in the hearing before the Court it amounted to 40,000; ` v. 

and the long delay, amounting to five years, that has elapsed ao 


- in prosecuting this appeal has more than doubled the amount. ae 
Usury and the abuse of legal ‘procedure are a formidable and Buokmaster. 
dangerous combination to the well-being of any community.. The 
former is one which it is not easy to repress, but the latter ought 
not to be incapable of remedy. There seems to be no lack of ex- 
pedition in the Courts in disposing of cases when once entered for 
hearing, The delay is associated with dilatoriness in procedure and 
apparent unwillingness on the part of persons who have the con- 
trol of litigation to bring it to a speedy conclusion. . 

-' Eleven years have elapsed since Bishun Chand first institu- : 
ted the proceedings in respect of his mortgage, and more time must 
pass by before the accoùnts axe finally worked out and his claim 
onds ; and having regard to the rate at-which his debt accumulates, 
in a short time the amount might reach the total wealth of the 

-entire province. 

All the appeals, therefore, fail, and in all the circumstances 
their Lordships think there should be no costs on either side, 
They will humbly advise His Majesty to this effect. | 

Solicitors for Tarini Charan Sarkar :—H. Delgado. 

Solicitors for Bishun Chand :— Barrow, Rogers and Nevill. 
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Where, in a casein which a complaint was made of offences under Ss. 352 
and 604 I.P.C. committed in the course of one and the sème transaction, the 
complainant was absent on- the date fixed for the case and the Magistrate dis- 
charged the accused ty an order which stated ‘Complainant absent: Acoused 
diccharged ’, held that the order did not amount to an aoquiltal of the ‘offence 
under &. 352 Penal Code, and that it was not a bar to a fresh ome in 
respect of the same offences committed in the same transaction ew eee 


Per Abdur Rahim :—Where iwo offences are alleged to have been committed ` 
in tho course of the same transaction, one of whioh'is triable as a watrant case 
and the other as a summons case, the proper procedure ordinarily speaking ig to 
have one trial and the cage ought to be treated for purposes of the procedure to be 
followed as a warrant case. 


Per Napier, J. :— Unless the Magistrate chooses to separate the two offences 


-which are complained of and take them up, one as a warrant case and the other 


ag a summons case, the fact that one of the offences’ complained of and ‘tried by 
him in onc cage is one punishable by six menths or less does not make that part 
of the trial a summons case and it is not, in such a case, open to the Magistrato 


to apply the procedure applicable to & summons case, namely, the procedure under 
8. 247 of the Code of Criminal Procedure. 


Petition under §s. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying the High Court to revise the order, of the 
court of the 3rd Presidency Magistrate of George Town. Madras, 


dated the 4th September 1917, in C. C. No. 15911 of 1917. 


R. N. Atyangar for M. Nerasimham, for the petitioner. -. 
WY. Rangaswami Atyangar, for the accused. . 

The Crown Prosecutor on behalf of the Crown. 

The Court made the following ` - -f 


Order :— Abdur Rahim, J.:—A complaint was made ‘under 
Ss, 352 and 504 Indian Penal Code before the 2nd Presidency 
Magistrate On the date fixed for the case the complainant was 
absent and the Magistrate discharged the „accused. Then a 
fresh complaint was lodged with reference tothe same tran- 
saction before the 38rd Presidency Magistrate and he held that so 
far-as the offence under 8. 352, Indian Penal Code, was concerned 
the order of the 2nd Presidency Magistrate operated as an 
acquittal and that the case should be proceeded with only with 
raference to the offence under S. 504 -I. P. C,- We are asked to 
consider whether the order of the 3rd Presidency Magistrate that 
there has been an acquittal within the meaning of the.law with 
respect to-the charge under-S. 352 by reason of the previous. order 
of the 2nd Presidency Magistrate, is right. i = 


The case relating to an offence under S, 352 is a summons 
case jnasmuch as the punishment for such an offence is not more 


(d 
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than 6 months’ imprisonment, while the case relating to S. 504 


I. P. C., is a warrant case, the punishment under this section ` 


being more than 6 months’ imprisonment. It has been ruled in 
-Rajnarain Kunwar v. Lala Tamoli Raut 1, that where there are 
two offences complained of, one of which is triable as a warrant 
case and the other as a summons case, the proper procedure to be 
followed is that relating to the greater charge, namely, that of a 
Warrant case, There is no express provision in the Criminal 
Procedure Code with reference to this matter, The learned 
Judges of the Ca'cutta High Court apparently proceeded on a 
general principle that the procedure to be followed should be that 
laid down with reference to the major charge-and not the more 
summary procedure with reference to the minor offence, Now 
the Magistrate under S, 235 of the Criminal Proceedure Code is 
empowered, where more than one offence has been committed by 
a person by a series of acts so connected together as to form the 


same transaction, to try all the offences at one trial or separately. — 


Here the transaction in which the two offences are alleged.to have 
keen committed was undoubtedly one and the same and the 
Magistrate could-therefore try both the offences at one trial. 


Then the question is whether he treated the case before 
him asa summons case or a warrant case, or as two cases, 
one a sumons case and the other a warrant case. It seems 
to me that if he wanted to try the two offences together, the 
case would be one and not two separate cases ; and the punishment 
which could be awarded against the accused in such a case would 
be more than six months’ imprisonment’and that would bring it 
within the definition of a warrant case. It has been pointed out 
by the learned pleader for the accused that the complainant was 
absent when the case was taken up and he argues thatit was 
open to the Magistrate at that stage to separate the two charges 
and try them as two different cases, one a summons case and the 
other a warrant ‘case, and.that we must presume that he did go 
and therefore his order of dicharge must be taken to amount to 
an acquittal with reference to the offence under S, 352. But the 
Magistrate passed only one order ‘Complainant absent. Accused 
discharged’, If he was, as suggested by the learned pleader >for 
the accused treating the matter for trial before him” ag two 
: separate cases and wanted to deal: with the charge under S. 352, 
‘1, (1884) I. L. R. 11 0. 91. : 
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I. P. C. under: S. 247 of the EE Procedure Code: the proper 
order for him to-pass would have been one of. acquittal. - - But he 
did not pass: any such order. The order he passed was one of ' 
discharge, which would be the’ proper: one if he treated the- 
case before him as-a warrant case -coming under $.’ 259- 
Criminal - Procedure. Code which authorises him, ‘in the- 


absence of thé- complainant in a warrāht case, to discharge 
the :accused if the -offence complained of was compounidable. 


Tt would prima facie be -unreasonable to suppose that where 
there are” two charges arising ‘out of. the same transaction. 
the Magistrate would think of separating the two, applying there- 
to two kirids of procedure, ‘There was one transaction in the 
course of which the two offences are alleged to have been com- 
mitted and in such cases the proper procedure ordinarily speaking 
is'to have one trial; and then, as laid down in Rajnarain Kunwar 
v: Lala Tamoli Raut 1 the case ought: to be treated for purposes 
of a procedute to’ be followed as a warrant case having in regard - 
the graver.charge. ‘This rule has been followed in Re Sobha- 
nadri 2 by a learned Judge of this court sitting, singly and. algo 
in Hosseiù Sardar v. Kalu Sardar 3: It ia also mentioned with 
approval in In. re Samsudin 4. . L would ‘therefore set aside the 
order of the 3rd Presidency Magistrate in so far as it holds that 
the order of the 2nd Presidency Magistrate -dated -27th . ‘August 
1917 amounts to an acquittal of the BENGE under §. 352, Indian 
Penal Code. i 


` Napier, Jel agree, ‘In my opinion there was no summons 
case before the 2nd Presidency Magistrate at all. The Magis- 
trate:took-the complaint on his file; a‘ number was given to it and | 
he was prepared. to hear-it. - The complainant was absent and he 
passed an order which was.undoubtedly intended to be an order 


-under 5, 259: óf the Criminal Procedure Code, Tt ig’ ‘therefore 


clear to.me-that he was trying the whole case as a warrant case, 


The ‘definition section. does not speak’ of summons offences and 


warrant offences but’ of summons cases and warrant cases, and has 


-reference to the case before the Court. Where the Code deals with 


offénces it divides’ them into cognisable and non-cognizable but 
where’ it:is dealing with procedure then it speaks not of “offence” 
but of “cases.” I am therefore satisfied that, unless the Magistrate 


4. (984). X. Roo. : (1916) F: I.-R. 89 M. 508, 
8, (1902) I. L. R. 29 C. 481. (1804) 1. L R. 22 B. 71. 
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chooses to separate the two offences which are complained of and - Reghayelu 
take them up, one as a warrant case and the other asa summons rai 
case, the fact that one of the offences complained of and tried by Bingaram 
him in one cage. is one punishable by six months or less does not Napier, J. 
make that part of the trial a summons case. In this view it seems 

to me that the Magistrate had no option but to’pass an order 

under $. 239 if he decided to dispose of the case and that it was 

not open to him to apply the procedure which is only applicable 

where he ia in fact trying a summons case, namely the procedure 

under S. 247, For these reasons I agree with the order proposed 

by. my learned brother. 


ALS. V. 


\ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.] i 
PRESENT :—MR. JUSTICE Ayvatnc, MR.” JUSTICE COUTTS 
TROTTER, AND MR. JUSTION SESHAGIRI AIYAR. l ’ < 
Pandiri Veeranna `..  Appellant* (Plaintiff). 


Grandhi Veerabhadras wami QULAS a 


-Veerabbadrudu. l " Respondent (2nd 
= Defendant). 
. 4. 
_ Limitation -tet (LX af 1908) Ss. 19 and 21° (2)—Acknowledgment by pariners 
when binding on porinership— Evidence of express authority, af necessary, F. D. 
Direct evidence of a apcoifie authority by & co-contractor or partner to his Ped 
co-contractor or partner to make acknowledgments or payments saving limitation v. 
Grandéhi 
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circumstantes. ? - gpywaiD!. 
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Appeal against the decree of the Court of the Additional 
- Temporary Subordinate Judge. of Rajahmundry in Original Suit 
No. 3 of 1916. 
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When: the case came on for TEE in the first oic 


The Court (Chief Justice and Kumaraswami Sastri, J.) made 
the following 


ORDER OF REFERENCE TO A PULL BENCH :— 


The Chief Justice :—It is quite clear in this case that the Ist 
defendant and his adult son, the 2nd defendant, carried on business 
as timber merchants with the joint family property. It is also 
clear that the advances made by the plaintiff were made to them 
both, and that the 2nd defendant was personally liable on them 
as well as the lst defendant. This is abundantly proved by the 
fact that the 2nd defendant has signed the settlements in the 
plaintiff's books Exhibit A dated the 27th April 1907, and Al 
dated the 12th September 1909, and the promissory-notes D dated 
the Ist May 1907 and E dated the 13th September 1909. He did not 


sign the settlement A2, the promissory-note F dated the 26th 


September 1910, or the letter J dated the Ist October 1910, as he 
was absent, but on the 7th Februar y 1911 he signed the letter 
Exhibit G, set out in the judgment of the Subotdinate J udgé, in 
which he stated that he and his father had been borrowing from 
the plaintiff, that his father had settled accounts on the 26th 
Septembér 1910 and signed in the plaintiff's book, that he had 
not signed as he was not present, and that subsequently they had 
received further advances to the extent of Rs. 4,000. In this let- 
ter he undertook tō discharge both. these'amounts on his personal 
Viability and added “There subsists also my personal Jiability for 


the whole of the amount payable according to your accounts. 


As I did not sign in your accounts, this letter was written and 
given’. He did not however sign the subsequent settlement A3 
dated the 7th September 1913 or the promissory-note Exhibit H 
dated the 7th September 1913, or the letter Exhibit K dated the 
9th September 1913 by which the Ist defendant acknowledged 
the joint indebtedness to amount to Rupees 9,855 and arranged 
for a further advance of Rupees 1,200 for which they were to 
give a fresh mortgage, The plaintiff has given evidence in 
support of his case, and neither the first nor the 2nd defendant 
has ventured to go into the box; and the witnesses called for 
the 2nd defendant to prove that he had.no connection with his 
father’s business, are contradicted by the documents under his own 
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signature already mentioned. There is evidence, and it is the 2nd 
defendant’s case, that for the last few years he has been looking 
after a cloth business, and according to the plaintiff's evidence the 
Ist defendant was the manager and always wrote the letters and 
invoices relating to the timber business. 


In these circumstances, the only question is whether the 
suit is barred against the 2nd defendant personally, and this 


depends on whether the Ist defendant can be assumed to have 


had implied’authority to sign the settlement in Exhibit” A4 and 


the letter Vixhibit K on behalf of the 2nd defendant as well as 


himself. The last acknowledgments were made by the Ist defen- 
dant when he was managing the joint timber business which was 
being carried on with joint family funds by the lst and 2nd 
defendants as co-contractors or partners and while the 2nd defer- 
dant was looking after another business. According to the decisions 
of this Court in Valasubramania Pillai v. S. V. R. R. M. Ramana- 


F. B. 


Pandiri 
Veeranna 
Y. 
Grandhi 
Veerdbhadrg- 
swami, 


Walis, C. J. 


than Chettiar }, and in Shaik Mohideen Sahib v. Official Assignee — | 


of Madras? these facts are not sufficient to raise a presumption that 
the 1st defendant had authority to make an acknowledgment on 
behalf of the 2nd defendant. In the latter case it was expressly 
decided that the fact of a partner being left in management of the 
business did not give vise to a presumption that he was authorized 
to sign acknowledgments. I have pointed out in K. R. V. Firm 
y. Seetharamaswani 8, that a different view has been taken by 
other Courts in India in the cases cited to which may be added 
‘Lalta Prasad v. Babu Prasad 4 and also apparently in England 
where the statutory provisions are substantially the same as in 
India. The point is fully discussed in X. R. V. Firm v, Seetha- 
ramaswamt 3 and, as it is‘one of great importance to the com- 
mercial community, we have decided to refer to a Full Bench the 
question whether, in the absence of direct evedence that a co- 
contractor or partner has authorized his co-contractor or partner 
. to make acknowledgments or payments saving limitation on his 
behalf, such authority can be inferred from other circumstances 
such as the position of thé other co-contrac‘ors or partners in- on 
business? - \ 

| Kumar aswanvi Sastri, J.:—I agree to the reference proposed 
by my Lord, as I am of opinion that the decisions in. Valasubra- 


I; (1908) ILL R. 82 Mad. 421. (1911) I. L. R. 35 Mad. 142. 
3. (1913) I. L. R. 87 Mad; 146, A (1909) 1. G. R. 32 All, 51, 
47 
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F. 3, ° 
Pandiri 
YOS PREA 


Yeo: abhadra- 
swami 


Kumara- 
womi 
Bastri, J. 


376 THE MADRAS LAW JOURNAL-REPORTS. [VOL. XXXIV 


mania Pillæi yv, S.V. ROR. M. Ramanathan Chettiar 1 and in 
Shaik Mohideen Sahib v. Official Assignee of Madras ? require 
reconsideration in the light of the decision in E. R. V. Firm v. 
Seetharamaswami 3 which, if I may say so with respect, gives 
cogent reasons for placing on 8. 21 of the Limitation Act a 
more liberal construction in conformity with the decisions of the 


other High Courts. . There is no essential difference between the 


position of partners in England and India and if under S. 251 
of the Contract Act the act of one partner whichis necessary for 


„or is usually done in the course cf the business binds the other 


partners, there is no reason why acknowledgments of liability or 
payments made by one partner should not bind the others. I-have 
rarely cme across any instance where partners, while providing 
for authority to borrow on behalf of the firm, make any express 
provision for acknowledgments or payments with reference to limi- 
tation. Very often the partnership agreement restricts the powers 
of certain of the partners to borrow, but when there is no restric- 
tion, business is conducted on the footing that one who has the 
power to borrow has also power toseitle accounts, make payments 
and in general to do all things necessary to ensure the credit of 


- the firm. It is well known that Marvadis and Nattukottai Chetties 


who open account with persons insist on periodical settlements 
and would make no further advances unless accounts are. settled 
when required. The object of the settlement is to prevent dis- 
putes as to its correctness and pleas of limitation from being 
raised, It is dfficult to see why partners who allow business to 


~ 


be conducted on lines which are well known to-everybody should . 


not be presumed to have given authority in the absence of evidence 
that the authority to borrow was limited and excluded the doing 
of things which are ordinarily done where accounts are opened with 
money-lenders. 

- J do not think that the wording of S. 9 21 concludes the 
matters or makes any difference in the general law applicable to 
partners, The use of the words “ by reason only of ” in the Acts 
of 1877 and 1908 instead of the words ‘by reason of’ suggests that 
the legislature did not intend to affect the powers of one partner to 


‘bind another’ by acts falling under 8. 251 of the Contract Act, 


If it is shown that one patner has been borrowing money, making 


1, (1908) I. D. R. 82 a 421. 3. (1911) I. D. R. 385 Mad. 142 
- (1918) I. L. R. 87 Mad. 146 


_ - interpretation in England so far as partners are concerned. The 
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‘payments and settling accounts without objection by the other | F. B.» 


a 


partners, it may well be presumed that he was authorised to do Pandiri 


so. There is no reason why we should go further and require oe 


an express authority treating the implied authority ag useless for Grandhi 


the purpose of S. 21. ae 
S. 21 is similar in language to section 14 of the Mercantile oa 
Law Amendment Act of 1856 which has received judicial a, fram 


following passage from Lightwood (Time Limit to Actions) 
correctly summarises the law in England on the subject. 
“ Though the doctrine of implied 'agency as between co-debtors is 
abolished one may still be the actual agent of the other so as to 
bind him by payment. In the absence of evidence to the contrary 
one partner is presumed to be the agent of the other to make 
payments in respect of partnership debts (Goodwin v. Parton 1) 
‘and though the agency is in general terminated by a dissolution of 
partnership (Watson v. Woodman, 2) it may under special circum- 
_ stances be treated as continuing where for instance the retirement 
of a partner is kept secret and payments of interest are made in 
the name of the firm, In re-Tucker 8. 

I agree with the judgment in K. R. T. Pir mv. Seetha- 
ramaswant t, which deals fully with the English and Indian 
statutes and daoi -and which is entirely in accordance with my 
experiente of the consciousness òf the mercantile community and 
the course of business usually followed: The same view has 
subsequently been taken in Lalta Prasad v. Babu Prasad and 
in Abdul Ali v. Ranchadlal 6 and in Karmali Abdulla v. TRENON 
Jiwanji 1. - 

V. - Ramadoss -for Appellant M i8 and 21 J of the 
Limitation Act govern the present section. 

[Seshagiri Aiyar, J.:—Is there any decision which lays 
down that authority must be express ?| 

No. But there are certain dicta to that effect in Valasubra- 
manta Pillai v. 8. V. © R. M. Ramanathan Chettiar 8, Shaik 
Mohidcen Sahib v. Official Assignee of Madras ?. 


. (1879) 41 ©. T. 91. “9, (1875) 20 Eg. 721. 


1 

3. - (1894) 3 Oh. 429. >.. 4 (1918) L L. R87 Mad. 146. 

6. (1909) I. D. R. 82 AN. 5l. 6. (1916) 19 Bom. D.R. 86 at p.95. ` 
7. (1914) I. L. R. 39 Bom. 261, 8. (1909) I. L. R, 82 M 421! 


9, (1912).L. DL. R, 85 M. 142, 
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(Ayling, J.—The evidence in those cases was not sufficient 
‘to lead to an inference of authority.) : 
Yes. If it is shown that the acknowledgment isan act 
necessary for and is usually done in the course of the partner- 
ship business, the authority is proved. - Reference‘ was made to 
S. 251 of the Contract Act, K. R. V. Firm y. Seetharamdsam 1, 
Muthusami Nadan v. Sankaralingam 2 and Chidambaram 
Chetti v. Ramaswarivi Chetti -3. o 
(Coutts-Trotter, J.:—The acknowledgment coupled with the- 
fact that the person acknowledging is the active managing partner 
of the firm or the manager of a Joint Hindu family may lead to 
an inference of authority.) x pi 
‘The arguments in favour of my contentidn. are found in 


.K. R. V. Firm v. Séetharamasami 1.and the- order of reference.” 
‘The other High Courts have taken the same view. Lalta 


Prasad v. Babu Prasad 4, Kishan Prasad v. Har Narain 
Singh 5, Abdullali v: Banchkoaiai 6. Reference was also made to, 
Chante Punnaya v. Sree G Rice Co, Ltd. * and 
Read v. Price 8. 

(Coutts-Trottcr, J, :—The Indian Limitation Act unlike Lord 
Tenterden’s Act, makes special reference to partners but I 
suppose the intention is the same.) - A 

Yes, See K. R, V. Firm v. Seetharamasam 1, Reference 
was made to In re Tucker 9?and In re Macdonald: "Dick v. 
Fraser 10, 

(Coutts:Trotter, J. ;—The English cases only goso fat a a8 
this: It-won’t do for you--merely to put in a piece of paper: 
purporting to be an acknowledgment by a partner and: then say 


without proof of auything more, that it is binding on the poeng 7 


ship). 
lt would be a valid acknowledgment if it was necessary 


for and usually done in the course of business. 


T. Ramachandra . Rao for the. respondent referred to 
Veerappa Chetti v. Chidambaram 11 and ee aman Chetti- 
v. Shunmugam Chetti 12, a 

i LE ASE BEEE A EE 
1. (1918) I, L. R. 87 M. 146. 2,° (1914) 18 M; D. T. a73. 
3, (1914) 27 M. L. J. 681,68% 4. (1909) I. È. R. 82 A. 5l.. 
5. (1940) 1. L. È. 33 A. 272. 6. (1216) 19 Bom. L.R. 86, 95, 95. 
7 (1917) T L.W. 114. 8. (1909)-2 K. B. 724, 735. 
9. (1894) 3 Ch. 429. 10. (1897)2 Ch. 181, 188. 
1. (1914) 28 I, C, 845. So 12. (1915) 32 1. C. 60é, 
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The Court expressed the following ih 

Opinion:—In this case the two defendants carried on the 
business of timber merchants as a family business, they being 
father and son in an undivided Hindu family. They. are sued on 


a debt which would be statute+-barred in the absence of an- 


acknowledgment sufficient, within 5. 19 of the Limitation Act, 
to take it out of the statute. There is such an acknowledgment, 
but it is only signed-by the lst defendant, the father, and the 
question is whether it can operate as against the son, the co-defen- 
dant also. 

The learned Judges who referred the case have propounded 
a question about the answer to which we feel no hesitation, but it 
is obviously referred to us because they felt a doubt as to whether 


the decisions in Valasubramania Pillai v. S. V. R. R, M. Rama- 
nathan Chettiar land Skatk Mohideen Sahib v, The Official. 


Assignee of Madras ® did not preclude them from arriving at the 
conclusion which they clearly thought to be the right one. 

The exact question propounded is: “ whether in the absence 
of direct evidence that a co-contractor or partner has authorised 
his co-contractor or partner-to make acknowledgments or payments 
saving limitation on his behalf, such authority can be inferred 
from other surrounding circumstances such as the position of the 
other co-contractors or partners in the business.’ Our answer is 
in the affirmative. We think that direct evidence of a specific 


authority to give acknowledgments is quite unnecessary, and that 


authority may be inferred from circumstances though it is of course 
quite beyond our province to indicate what circumstances should in 
our opinion be deemed sufficient to warrant the inference. It is 
important to notice the exact wording of 5. 21 (2) of the 
Limitation Act. The section does not say that a person shall not be 
liable on an acknowledgment signed by the partner by reason only 
of his being a partner but by reason only of a written acknowledg- 
ment signed by his partner; and it amounts to saying that if you 
have no more than a written acknowledgment signed by one 
defendant the fact that the other defendant is his partner cannot 
affect the latter’s liability. You could obviously have a case where 
one partner signed an acknowledgment in respect of a gambling 


‘debt of his own ; but for the sub-section, proof of the acknowledg- 


ment would be sifficient to fix the other partner with liability, a 
© (1903) L. Le R. 32 Mad 421. 4. (911) LDR 35 Wad LiL OTO. 
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conclusion manifestly repugnant both to sense and justice. We 


see nothing in the sub- -section to make it necessary to suppose 
that it is intended to apply to transactions conducted in the ordi- 


nary course of partnership business. We need only refer tothe’ 


general principle of law embodied in S. 251 of the Contract 
Aci that partners are the agents of one another and that their 
acts done in’the ordinary course of the partnership business bind 
the partnership. 


As regards the two decisions. referred to, it is not quite easy ` 


to say whether they should properly be regarded as.laying down ` 


as æ condition of liability that’ there should be direet evidence of 
express authority to give acknowledgments. But at least one 
sentence in Shaik Mohideen Sahib v. The Official Assignee of 
Madras 1 lends colour to that view, White, C. Jd. referring to the 
former decision in Valasubramania Pillai v. S.V. R. R. M. 
Ramanathan Chettiar 2 says “ Following the principle we here 


' (4. e, 32 Mad. 421) lay down, we have to see in this cise-if there 
. is evidence that the person who made the acknowledgment had 


authority to do so on behalf of his firm.” Those words are- capable 
of the construction that what is meant is direct evidence of specific 


authority? and they were obviously so regarded -by the learned 


Judges who referred this question to us. If that bes», we have no ` 


hesitation in saying that they were wrongly: decided and should no 


longer be regarded as law. Such a view is completely at variance 
- with that taken by the other Courts of India an1 by. the English 


Courts in their construction of the corresponding sections of the 
English Acts and would obviously pui a premium on commercial 
dishonesty. - eae 


AVN. o o m 
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THE HIGH COURT OF JUDICATURE AT MADRAS. 
| [FULL BENCH. } l 
: oe =MR. Justicz AYLING, MR. Justicn Coors 
TROTTER, AND MR, JUSTICE SESHAGIRI AIYAR. - 
Chidambara Pillai | .. Appellant® (Plainteff.) 


' v, 
Subbayya Pillai and others © a (Defendants (Respon- 
i dents). Nos. 2 to 18 
l and 20 to 40.. ' 
Hindu Law—Testamentary guardian— Appoiniment of, by fatker ar manager 
in respect of co-parcenary property of minor members, if valid 
- Under the Hindu iw, it is not competent to the only adult co-parcener of a 
Mitakshara joint family consisting of himself and his minor co-parceners to 
appoint a testamentary guardian to the co-parcenary properties of the minor co- 
- parceners. i ni 
Authorities on the subject considered. 


Appeal against the decree of the court of the Temporary 
Subordinate Judge of Tanjore in Original Suit No. 3 of 1913. 


This Appeal came on for hearing on Friday the 31st day of | 


August, 1917. 

The Court made the following .. 

ORDER OF REFERENCE TO A FULL BENCH :— 

Kumaraswami Sastri, J.:—This appéal arises out of a suit 
filed by the -appellants against the lst defendant and several 
others for an account of the management of their properties by 
the 1st defendant during their minority and for the setting aside 
of the alienations made by him in fayourof the other defendants. 
The case of the plaintiffs is that one Chidambaram Pillai died 
leaving two undivided sons, Ramasami Pillai, the father of the 4th 
plaintiff and Appukutti Pillai, the father of the Ist, 2nd.and 8rd > 
plaintiffs. Ramasami Pillai died in 1900 and Appukutti Pillai 
in 1902. At the time of Appukutti Pillai’s death all the plaintiffs 
were minors and he was the only adult member of the undivided 
family. He left a will dated the 6th October - 1902. The 
material portion of the will runs as follows :—“As my sons and 
my-elder brother’s sons are minors, I have appointed Venkata- 
chella Pillai son of Theagaraja Pillai of .Puduputhur, Negapatam 
Taluk, executor herein having requested him regarding the 
. management of the affairs for the purpose of looking after all the 
affairs of the family, after my death till the minors come of age, as 
he is a near relative of mine being maternal uncle and a reliable 


man who would faithfully look after the affairs and take pains’ in 


* A, B. No. 84 of 1915. 20th February 1918. 
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improving the property, . Seppe eek n AE sas E the - 
creditors press for payment the Inds i in Grath Kannur Vàttam, 
Vadakathalai village shall be sold to him who wants the same, 
The properties after prying up the debts shall be added tothe 
family property.” 


This defendant who was appointed executor took possession 
of the estate and made the alienations complained of in the plaint. 
The 1st plaintiff attained majority in 1908 and the ist defendant _ 
is alleged to have severed his connection with the estate and-to- 
have put him in possession of the properties that then remained. 
The alienations made by the Ist defendant are impeached on ‘the 
ground that the will is invalid under Hindu, Law and that there 


` was no necessity for the alienations. 


As the will on its face purports to deal with joint family 
properties it cannot confer any title on-the Ist defendant so far 
as the properties ave’ conczrned,.as S.4 of the Probate and 
Administration Act expressly provides thit no property which 
would otherwise have passed by survivorship. shall vestin the 
‘executor or administrator. 

It is argued that the will is valid in so far-as it appoints the 
Ist. defendant the guardian of the minor members of the 
undivided family and that under the terms of the will the 
appointment of the Ist defendant as executor and the conferring 
upon of the powers of management (set out in detail) amounted 
to his appointment as a testamentary guardian. n 3 


The question for determination therefore is whether a Hindu 
who is the only adult member of a co-parcenary consisting of him- 
self, the sons and nephews, can appoint a testamentary guardian 
to his minor ¢o-parceners. 


So far as appointment of a guardian to the person of minors 
is concerned the power of a Hindu father is not disputed. In Rev. 
Dr. Albrecht v. Bathee Jellamma 1 Wallis,C.J,, and Abdur Rahim, | 
J; held following Soobah Doorgah Lal Jha v. Raja Neelanund 
Singh 2 that a Hindu father was entitled to appoint a guardian 


`- for his child by. will so as to exclude the mother from the guardian- 


ship. This decision was followed by Sadasiva Aiyar - and Moore, ` 
JJ., in Alagappa Iyengar v. Mangathai Ammangar 3 where the 
learned Judges held that it was a to a Hindu father to 





“4. (1911) 29° M. L. 3.947. 2 (186777 W. R. 74 
: 8. (1916) 80 M. L. J. 604. f 
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appoint a guardian by will to the person of his minor son though 
he could not do so in respect of undivided family properties. 

As regards appointment of a guardian to the properties of minor 
co-parceners there is a conflict of authority. In Soobah Doorgah 
Lal Jha v. Raja Neelanund Singh! it was held that under Hindu 


Law the father has power to appoint either orally or by writing a , 


person to be the guardian of his minor children. 

The favts appearing in thé report show that the parties were 
governed by the principles of Hindu Law current in Mithila 
where the Mitakshara is the leading authority though it is 
supplemented by the Vivada Ratnakara and the Vivad: Chinta- 
mani. In dealing with’ the powers of the father, Loch, J. 
observed :—""We think the Principal Sudder Ameen has taken 
an erroneous view of the Hindu Law as regards the power of a 
parent to appoint a guardian for his ‘children. No doubt the 
mother is the natural guardian of her child; and! were any person 
to attempt to deprive her of this right without authority, her right 
would, under ordinary circumstances, be supported ; but we are 
not aware of any provisions of the Hindu Law, nor have any such 


been shown in support of the Principal Sudder Ameen’s view, ° 
“which prohibit a father from appointing by writing or by, word ` 


any other person than the mother to be the guardian of his m inor 
children. The Principal Sudder Ameen has found the will to 
have been duly executed. If his finding in this respect be correct, 
the will, though inoperative as regards the disposition of the 
property which is contrary to the principles of the Hindu Liw 
current in Mithila, is not so as regards the appointment of a 
guardian’, The decision has not been questioned in any of the 
subsequent decisions and is clear authority for the proposition 
that a will though invalid as a disposition of property can be 
effective to create a testamentary guardian. 

In Bindajt v. Mathura Bai, 2 Jenkins, C. J. and Aston, J. 
held that ‘the principle that no guardian can be appointed to the 
property of a minor who isa member ofa joint and undivided 
Hindu family and whose only property is his interest on the joint 
property does not apply to cases where all the members of the 
family are minors and that a testamentary guardian can be 
appointed subject to the limitation that it would be open to any 
minor on attaining majority to apply for the removal of the guar- 

1 (1867) -7 W. R. 74. 7 2. (1905) I, L. R.39 Bom. 152. 
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EE: Bo dian so appointed. This cage was followed in Ramachandra - v. 
‘Chidambara Krishna Rao? In Krishnappa v. Ramachandra Mangesh, ? 
Pillai Scott, C.J., and Beaman, J., after referring to Soobah Doorga Lal 


Subbayys Jha v. Raja Neelanund Singh,’ and Raj Lukhee Dabea v. Gokool 
Pillai. Chuniier Chowdhry 4 were of opinion that it was competent to- a 

Kumata- Hindu father to appoint a testamentary guardian to the property. 

Sastri J, É his minor children and to give directions for management. 

A contrary view however has-been taken in Kanagasabhai - 
Mudaly v. Ponnusami Mudais®, by Sadasiva Aiyar and Spencer, JJ. 
The appeal arose out of an application to remove a guardian who 
purported to act as guardian appointed by a will of the father of a 
certain minor. 

It appears from the report that Abdur Rahim: and Spencer, 
JJ. without expressing any opinion called for a finding as to 
whether the properties dealt with by the will were ancestral or 
self-acquired. On receipt of the finding Sadasiva Aiyar and Spen- 
cer, JJ. observed as follows: “On the finding that the properties 
are ancestral properties of the testator (petitioner's father) he had 
no right to appoint guardians by will in respect of such proper- 
ties which survived to his sons ° and treated the guardian as a 
“mere trespasser”. No authorities seem to have been cited at the- 
bar and the judgment does not refer to or discuss any of the pre- 
vious authorities on the subject. f 

In Krishna Aiyar v. Chakrapani 6 Mr. Justice Oldfield was 
of opinion that a testamentary guardian was not a person “appointed 
by a competent authority” within the meaning of Order 32; Rule 
6 (2) of the Civil Procedure Code s0 as to entitle him to draw 
moneys frem Court without giving security. The learned Judge 
simply followéd Kanagasabhai Mudalt v. Ponnusami Mudal 5 
and Budhlal v. Morarji 7. i 

The question again arose for decision in Alagappa Iyengar v. 
Mangathai Ammangar 8, My. Justice Sadasiva Iyer who delivered 

“the judgment of the Court was of opinion that though a Hindu 
father can appoint a testamentary guardian to the person of hig 
minor sons, he was incompetent to appoint a guardian to the joint 
family properties which on his death survived to his minor sons, 
The learned Judge after referring to Soobah Doorgah Lal Jha v. 
Raja Neelanund Singh 8 and distinguishing Rev. Dr. Albrecht v, 


` 





1. (1908) I. L. R. 32 Bom, 259. 2. (1913) 1. L. R. 88 Bom, 94; 
8. (1867) 7 W. R. 74. 4. (1869) 18 M. I aA. 209, 

7 5, . (1918) 21 I, ©. 848. 6. (1915) 29 I.O. 476. 
7. (1907} I. L. R. 81 Bom. 413.+ ` 
8. (1916) I L.R. 40 Mad 672=80 M.LJ. 504, 
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Bathee ier lag only deciding that it was competent : 


2P B. 


to a Hindu father to appoint testamentary guardian (though the kamaa 


decision followed without reservation the broader rule laid down , 


in Soobah Doorgah Lal Jha v. Raja Neelanund Singh 2 pr eferred - 


and followed the decision in Kanagasabhat Mudali v. Ponnusamt 
Mudale 8, 


In Second Appeal No. 73 of 1916 (Chidambaram Pillai | 


v. Veerappa Chettiar 4,) the question again came up for considera- 
tion before Justices Sadasiva Iyer and. Spencer and they differed 
as to the testamentary capacity: ofthe father to appointa guardian 
to the properties of his minor sons. Sadasiva’ Iyer, J., 


after distinguishing the cases in’ Soobah Doorgah Lal Jah- 


Raja Leelanund Singh 4 and Raj Lukhee Debia v. Gokul 
Chander Chowdhry 5 as being cases” under 
Law and Ramachandra v. Krishna Rao ĉ as being a case 
_ deciding the power of courts to appoint, dissented from the 
decision of the Bombay High Court in Mahableshvar Krishnappa 
vy. Ramachandra Mangesh T. Spencer J. after. referring to the 
conflict between the Bombay and Madras views was inclined to 
follow Ramachandra v. Krishna Rao 6 and Mahableshvar Krish- 
nappa V. Ramachandra Mangesh T. He observed that there 
might be exceptional cases where a Hindu father may validly and 
properly appoint by will a guardian to manage the joint family 
property ‘during the minority of his sons where he was the only 
adult male member of the coparcenary at the time of hig death, 
such an act being “ a natural act on the part of a prudent Hindu 
father dying without grown up sons or’ agnates’’, 


I can find nothing either in ihe Mitakshara or the Sarit 


` which prohibits a father from providing for the care and manage- 

ment of property during the minority of his sons. . The only 
possible ground for negativing the power of a Hindu father 
governed by the Mitakshara to exercise his natural right (conferred 
by every civilized system of jurisprudence) to make provisions for 
the care and custody-of properties of his minor children on hig 
death, is that und r tie Mitakshara he cannot dispose of property 
by will to the prejudice of his coparceners, but I do not think that 
arrangements: made for the protection of property for the benefit 
of minors amount to @ disposition of property or a disturbance of 


Bae ees ee 
1.- (1911) 22 M, L. J. 247. í 2. (1867) 7 W. `R. 74, 
3. (1913) 21 I.C. 848._ - 4, (1917) 6 L, W. 610, 
ö, (1869) 13 M. I. A: 209. ” ©. (1903) T L. R. 32 Bòm, 259, 
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E3 B. the rights of the minor co-parceners to take the property by survi- 
Chidanbim: © vorship. Soobah Doorgah Lal Tha v. Raja Neelanund Singh 4, : 
Pillai which as I have already pointed out is a case under the Mitakshara, 
R clearly points out and recognises the distinction between a dispcsi- 
Pillai tion of property contrary to the provisions of Hindu Law and an 


m Kumara. arrangement for its preservation and management. The limitation 

; Sastri J. to the power of the testamentary guardian to the period when 
any one of the minors comes of age and so becomes competent to 
exercise his right of management which as an adult co-parcener he 
would have in a Mitakshara family so far as the other minor co-par- 
ceners are concerned, would effectually remove any conflict, The 
decision of the -Privy Council in Gharib Ullah v. Khalak Singh 2 
only prevents a Court and by a parity of reasoning, a father or 
other adult co-parcener from appointing a guardian to the property 
of minor members of a joint family where there is an adult co- 
parcener, Bindaji v. Mathura Bai 3 and Krishnappa v. Rama- 
chandra 4 distinguish Gharib-Ullah v. Khalak Singh 2 on this 
ground and are clear authonties for the view that the decision in 
30 I, A. 165 has no application when all the co-parceners are 
minors. 

As observed by Scott, C. J. in Krishnappa v. Ramachendra 
Mangesh 4 and by Spencer, J. in his judgment in S. A. No, 73 
of 1916 (Chidambaram Pillai v. Veerappa Chettiar 5), it is a matter 
of practical convenience and necessity that a dying adult member 
of a co-parcenary where all the other co-parceners are minors 
should be able to make arrangements for the guardianship of the 
minors and the management of the co-parcenary property and I 
am of opinion that unless there is any express prohibition in the. 
Hindu Smritis or commentaries recognised as authorities in this 
Presidency, there is no reason why the rulings of the Calcutta and 

` Bombay High Courts should not be followed. In view of the 
conflict of authorities referred to by me between the Madras and 
other High Courts 1 think it desirable that the question should 
be settled by a Full Bench and would refer the following question 
for determination :— 


Whether it is competent to the only adult co-parcener of a 
Mitakshara family consisting of himself and his minor co-parceners 


1. (1867) 7 W. R. 76. 5 g Z, (1608) L. R. 80 I.A, 165, 
8. (405) 1. L. R. 80 B. 152. 4, (1913) I. L. R. 88 B. 94, 108, 
5, (1917)6 L. W 640. 


- 
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to appoint a testamentary guardian to the a ca piopeenen 
of the minor coparceners ? 

Wallis, C J.:—I agree to this reference. / 

K. Srinivasa Atyangar and O. Krishnamachari for appellan t. 
The appointment of a guardian of property is really the delegation 
of the right of management which is an incident of property, If 
it is competent to a per son to dispose .of property by will, then 
quod that property, he can appoint a testamentary guardian. 
Ancestral property or joint family property is not at the absolute 
disposal of the’ father or manager, and the other members have 
an equal interest. If there are minors, they are entitled to have 
the property managed according to the law of the land. The 
appointm ent of testamentary guardian is, in effect, a disposal of 
one of the rights in property (i. e.) the ‘right to manage. The 
fact that the father or mother is a guardian during their life-time 
does not enable them to delegate the power, In the case of self- 
acquired property the testator can delegate the management by 
will. 

[Seshagiri Aiy ar, J :—Is it your case that a guardian can be 
appointed by will only in a case of inheritance and not in cases 
where the property passes by survivorship, | . 

_ In every case in which a person has the ‘absolute power of 
disposal of the property he can appointa guardian. The Karna- 
. van of a Malabar tarwad is in the same position as thé manager 
of a joint Hindu Family except for the fact that he cannot claim 
a division. But a Karnavan can’t appoint another Karnavan by 
will, m è ý 

There is no provision of Hindu Law as regards the guardian- 
ship of the person or property not solely belonging to a minor. 
This is because it is the duty of the father or mother to take care 
of the children., There are provisions regulating guardianship 
in marriage bub none concerning the. guardianship of a minor, 
Reference was made to Manu Ch. VIII V. 27: Ch. IX 
Vs. 146, 190 and 191; and Colebrooke’s Digest Vol. II pp. 575- 
577 , Ranganaiki Ammal v. Ramanuja {yengar 1, There ig no 
provision as regards the guardianship of the person of a minor, for 
that is left to nature or nurture. As regards the properties of the 
minor, the king should take charge of it and manage. The deci- 
sions of this Court are all in my favour. Kanagasabai Mudali 

1, (1911) I. E. R. 95 M, 728, 730. 
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v. Ponnusamt Mudali 1, Krishna Iyer v, Chakrapani ?, Alagappa 
Iyengar v. Mangathayee Anmmangar 8, Chidambaram Pillai v. 
Veerappa Chettiar 4. 


In Soobah Doorgah Lal Jha v. Raja Leelanund Singh 5, the 
point did not really arise, The report is obscure, The compromise 
might have been with reference to the self-acquired properties of 
the father. Moreover the guardian was also appointed as guardian- 
ad-litem, If the right claimed is a natural right, the mother also 
should be competent to appoint a testamentary guardian of the 
properties of the minor. Raj Lukhee Dabea v. Gokul Chander 
Chowdhury $, was a Dayabhaga case and the testator was com- 
petent to dispose of the property. Mahableshwar Krishnappa v._ 
Ramchandra Mangesh T, is wrongly decided. Reference was 
made to Koovurt Therupatht Raju v. Venkata Raju 8; Decree 
of the Sudder Dewany (1847) N. W. P. 115. l 


In other systems of jurisprudence, provision is made by legis- 
lation for the appointment of a testamentary guardian. Otherwise 
the king, represented by the courts is the proper guardian of the 
property of minors. Simpson on Infants, pp. 105, 183; American 
Cyclopedia, Vol. 21, p. 12; Domats Civil Law, p. 518. There 
is no-such thing as a natural right to appoint a guardian for the 
property of minors. 


T. R., Ramachandra diyar : Guardianship is not a thing 
which runs with property. The mother isa natural guardian of 


. the property of a minor, Both the Hindu Law and Indian legis- 


lation recognise this power of parent. Reference was made to 
Strange’s Hindu Law, page 72 (a); Hindu Widow’s Re-marriage 
Act, 5. 3; Regulation V of 1804, Ss. 18 and 19; Shyama Charan’s 
Vyavastha Darpana, p. 406, Kullaka’s gloss on Manu, clearly ` 
shows that the king takes charge of property of minors who-are 
“nadha” and not of properties in respect of which a manager 
has been appointed. ‘There is no prohibition in the Hindu Law 
or in Indian legislation against the appointment of a guardian to 
the properties of a minor co-parcener, It isa natural right of 
the father. For instance, the father can give away’ his son in 
adoption, depriving him of his rights in its natural family. The 


1; (1918) 21 I C 848. 

3. (1916) 1. L. R. 40 M. 672. 
5. (1867) 7 W. R. T4. 

7. (1918) I. L. R. 38 B. 94. 





(1915) 29 I. C. 475. 
(1917) 6 L. W. 640. 
(1969) 18 M. I. A. 209, 
(1917) 40 I. C, 418. 
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father has a special power. The cases inall the other High 
Courts are in my favour, Reliance was placed on Raj Lukhee 
- Debea v. Gokul Chaunder Chowdhry 1,-Soobha Doorgah Lal Jha 
v. Raj Neelanund Singh 2, Bindaji v. Mathurabai 8, Krishnappa 
v. Ramachandra Mangesh 4. The decision in Alagappa Iyengar 
v. Mangathayt Ammangar 5 erroneously assumes that: Soobha 
Doorgah Lal Jha v. Raja Leelanund . Singh '2 was a Dayabhaga 
case, The testamentary guardian was appointed guardian-ad-litem 
in the case, the-preference being based on the validity of such an 
appointment. Reference was also made to Gharib-Ullah v. 
Khalak Singh 6 and Sami Row v. Eliavatha Row 7. It is 
anamolous to hold that for the self-acquired properties, the father 
can appoint a testamentary guardian, while for the other proper- 
fies there must be a guardian appointed by court, though accord- 
ing to the strict letter of the Mitakshara the son acquires an 
interest by birth in both. ‘Reasons of convenience and natural 
justice are in favour of the validity of such an appointment. 

C. Krishnamacharri replied. 

The Court expressed the following 

Opinion :— Ayling, J.:—I have had the advantage of perusing 
the judgment which my learned brother, Seshagiri Aiyar, J. is 
about to pronounce; and I agree in the conclusion arrived at by 
him. It is impossible to contend that the power of appointing a 
testamentary guardian is supported by anything in the ancient 


texts ; and thé attractive doctrine that anything which is not 


expressly forbidden should be held Jawful, if expedient, seems to 
me one, which has its dangers, and requires careful consideration 
before application, In the present case, the power claimed seems 
to run counter to the conception of a Hindu joint family in which 
every member obtains an interest at birth, I can only agree with 
Sadasiva Aiyar, J’s remark in Chidambaram Pillai y. Veerappa 
Chettiar,8 in which that learned Judge says, - 

“On principle [I find it difficult to hold that a man who 


cannot deal with a particular species of property by. will can make . 


arrangements for the management of that property by will after 
his death or can appoint guardians to manage that property for 
„minor owners who obtain it by survivorship after his death. ” 


ee a ya mg, a ee nr a 


1. (1869) 13 M. I. A. 209. 2, (1867) 7 W. R. 74, 

3. (1905) I. L. R. 80 B. 162, 4. (1918) I. L. R. 88 B. 94. 
5. (1916) I. L. R. 40. M. 672. 

6, (1908) I. D. R. 25 A. 407=L. R. 801 A.165. ` 

7, (4905) 16 M. L. J. 857. 8.--(1917} 6 D. W. 640. 
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‘This seems to me to sum. up the whole matter, =». «+. 


I am not even clear that cmsiderations of general 
expediency support respondents’ contention. The reference covers 
the cage, not only of the adult co-parcener’s own minor sons, ‘but 


- of his minor nephews, and even minor brothers ‘regarding whom 


the natural right of a father discussed by Kumaraswami Sastri, 
J. in his order of reference can have no applicition. Even as 
regards sons, I think the interests of the minors are sufficiently 
protected by power of the Court to appoint a guardian and while 
the expressed wishes of the father are sure to receive attention at 
the Court’s hands, nothing further is required: 

I would answer the question in the ‘negative. 

Coutts Trotter, J.:—I also have had the advantage of perusing 
my learned brother Seshagiri Aiyar’s judgment. I only abstain 
from simply expressing my own concurrence in it, because my 
doing so might seem to be associating myself witha familiarity 
with the ancient authorities which I cannot pretend to possess. 
I therefore put what I have to say in my own words. 


To speak of natural rights has always been recognised as a 
slippery path for the political thinker to tread from the days of 
Hobbes and Rousseau, It is an even greater pitfall to a lawyer. 
To- appoi a guardian tothe person of his infant children 
may be a ‘natural’ right vested in the father. To clothe him with 
authority over property which belongs to so complex an institution 
asa Hindu joint family may be, seems to me, to be something 
which cannot be derived from nature, but must be founded on 
some legal warrant. ~ In England the warrant is statutory, and it, 
ia not pretended that there isany statutory authority in force in 
India: The citations from Manu seem to show that the original 
conception was that the custody of properties of the joint family 
where there was no adult member should be the care-of the king, 
which in modern language means the courts of the country, No 
case has been cited which can be said to recognize the suggested 
right. The case in Soobah Doorgah Lal Jha v, Raja Neelanund 
Singh 1 contains expressions which tend to show that the learned 
Judges supposed that such a power would be possible; but they 
do not definitely so decide. Mr. K. Srinivasa Aiyangar supported 
that judgment on the ground that as the properties dealt with 
were the properties of the father absolutely and were not joint 

= 1 (1367) 7-W.R «74, a 
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properties, his right to appoint a guardian for them might be con- 
sidéred as an inherent part of his total right: of ownership, That ` 
again seems to me to be lapsing into abstract speculation, and it 


may be‘ that Mr. T. R.. Ramachandra ‘Aiyar’s atiaek on this | 


theory—which not insignificantly formed almost the ‘whole of his 
argument-—was well-founded. Beyond that his argument seemed 
tome to come merely to this, The thing is convenient ; if is 
consonant with all right notions of what a fathér ought to be able 
to do for his children ; it is nowhere expressly prohibited ; there- 
fore it can be done. To me on the contrary it seems that to put a 
person in a definite legal relation to property of which he is not 
the owner is a step which cannot be taken unless there is legal 
authority for taking it. Its convenience and justice may -be 


admirable reasons for the legislature to take action. ‘They cannot 


in my opinion suffice to set in motion a court of law. 


Seshagiri Aiyar, J. :—The question referred for our. con- 
sideration is whether it is competent to the only adult co-parcener 
of a Mitakshara family consisting of himself and his minor 
co-parceners to appoint a testameatary guardian to the cO-parcenary 
properties of the minor co-parceners. 

It was argued before: us that the réal point for decision } is 
whether the manager of a Hindu family, be-he the father, the 
"uncle or an elder brother can appoint a testamentary guardian , for 
the property of his minor co-parceners. In the Hindu law there 
is no provision for the appointment of a testamentary guardian. 
That may be due to the fact that the idea of making a will 
is of recent origin. ‘The only texts of Hindu law which relate 
to this subject are all collected in Colebrioke’ 8 Digest, vol. IT pages 
574 to 577, These authorities cast upon the king. the duty of 
protecting the property of a minor. 

M r. T. R. Ramachandra Aiyar for the reapondente drew our 
attention to the commentary of Kullookha, Bhatta on Manu’s 
text and argued that the protection of the king. should: be invoked 


\ 


only where the infant was otherwise unprotected. - I do not. 


understand the commentator to indicate by the use of the expres- 
sion ‘ Anadha’ that the deceased father or manager is competent 


to appoint a guardian and that it is only,in default of such, aD 


appointment the king can: ‘step in, On the other hand it is cleat 

from Manus verses that the primary right of guardianship i is in 

the king, and it is only by reflection that the father during . his 
45 y 
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life. time : exercises that .vight (as if. by. delegation ee the 


Sovereign)... T TENT 


On principle, it- appears to me that- a person ` “who >is“ Bo 
_ capable -of amaking a gift of his property or to dispose of it -by ` 


testament cannot be in a position to control that- property. after - +: 


his death. However convenient it may be and however- consonant S 
with natural justice that.a father or manager should ‘indicate his -- 

preference of an individual: as guardian ‘by a testament, in” my- ‘ 
opinion it would’ be inconsistent with the theory of survivorship’ 
that .he should have the power to dictate to the king or to the~ ” 


Ca 


Judges appointed by himas to who should be the guardian of- his ` 


minor co-parceners, In`the majority of cases. the wishes of the `, 
father or manager would be acted upon:by the courts, But to ` 
that his directions should : be řegarded-as amounting to a legal ` 
appointment is opposed :to the pune unperiymg, the Mitakshara 


system of law. 


In the order of reference Mr. J Tee Kumaraswami Sastriar 


‘refers, to the natural right of a father to appoint a guardian and i. 
says that such a power is conferred by’ every civilised system of:... 
jurisprudence. Mr. K.. Srinivasa Aiyangar in a very learned > 
argument has drawn our attention to the theories of guardian- -- 
ship enunciated in the ancient and modern systems of j jurispru- 


dence. An examination of the citations shows that whereas the ` 


right of appointing a „guardian for the person of an infant has 
been in some systems regarded as the natural.or the nurtural right 
of the parent, in none of them has it been stated that the right 
to appoint a guardian of property is a common law ‘ight. In 


` Roman law just. as in the Hindu law. the protection of property 


was enjoined upon the state. In English law the power to appoint 
a testamentary guardian was, first given by 12, Carl. IT C. 24. (See 


Simpson on Infants, page 105). It is stated in the text book that- 
the right of appointing a testamentary guardian is not a common.. 
law right. In America where the Civil Law of Rome | and “the :. 
' English Law have been further- developed, it is clear that the. -` 
right of appointing a testamentary guardian is nob regarded ag: 
an inherent right in the parent. (See 21, American Cyclopeadia, n 


page: 12). Therefore J am unable to. accept the statement of the 


learned J udge that i in other systems of jurisprudence the right -of.. 
appointing a testamentary guar dian éxists as a common a Hen su 


in the parent. 


r 
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' I shall now discuss the cases. The earliest decision upon the ` 
subject, barring the decision of the Sudder Adawlat of the High - 


Court of the N. W. Provinces, is Soobah Doorgah Lal Tha x. 
Rajah Neelanund Singh 1. .There are undoubtedly, observations 
in, that judgment which. show that -the learned Judge 
believed that he had the authority of the Hindu law in 
holding that a testamentary guardian can be appointed for 
a Mitakshara minor. The actual decision itself it supportable 
upon other grounds. There were two classes of property in re- 
- spect of which a person purporting to act on behalf of the minor 
had entered into a compromise on behalf-of the minor. This 
person was appointed guardian by the father in his will; he was 
also recognised by the civil court as.the guardian ad litem of the 
minor, The compromise in the suit related to ancestral property. 
It was upheld. Itis well settled that. where a guardian is 
appointed by the court and an honest compromise is come to in 
presence of the court it is primá facie binding upon the minor 
unless the latter can show that his guardian was guilty 
of fraud or other invalidating circumstance. There was another 


species 9f property in regard to which the guardian appointed by. 


the will had entered into a compromise outside the court. That 
property was the self-acquisition of the father. In respect of 
such. property, it can hardly be disputed that it is open to the 
testator to appoint a guardian to manage it. Therefore the 
conclusion come to in the case is right. The observations of the 
learned Judge that Hindu law sanctions the appointment of a 


guardian receive no support from any citation made by him or ` 


from any authority to which we have been referred in the 
course of the argument in this case, I am therefore not prepared 
to follow the obiter dicta contained in that judgment. 

The next case very strongly relied upon by Mr. T. R. Rama. 
. chandra Aiyar is the decision ofthe Judical ane in Ra; 
Lukhee.Dabea v. Gokool Chunder Chowdhr: y 4. It was a case 
under the Dayabagha law under which it was PA to a 
father to dispose of property notwithstanding the existence of sons, 
The suit was brought toset aside the alienation made by the widows 
of one Guruprasad Sarma. The latter had executed a document in 
favour of the widows under which the alienees claimed that the 
widows had ample power of disposition.. The Judicial Committee 


came to the conclusion that the document conferred no ‘rights of 
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property on the widows, They regarded it as providing only “a 
species of trust for management and that it did not interfere. with 
the devolution of the estate according to the ordinary law of succes» 
sion under the Hindu law.” Followimg this view, their Lordships of. 
the Judicial Committee considered whether the disposition by the 
widows as managers of the property of Guruprasad’s sons was im- 
peachable. It is clear from the facts that the question before the 
Committee did not relate to co-parcenary property or to the power 
of a Mitakshara father to-appoint a testamentary guardian. Not- 
withstanding the argument of the learned vakil for the respon- 
dents, L'am unable to see why.a person who is competent to devise 
his property whether to his own children or to strangers should 
not deal in his testament only with the right of management of 
that property. It is not necessary to validate such an appointment 
of a guardian or manager that the testament should make a gift of 
the property as well. The right over property involves two definite 
tights, the right of management, and the right of - enjoyment, A 
person may devise the right of management only by providing that 
his legal heirs shall have the benefit and advice ofa person in whom 


.the testator had confidence. That was really what happened in the 


Bengal case. Sir James Colville in delivering the judgment, points 
out that the right of succession under the Hindu law was not 
interfered with by the testator. Isee nothing in the judgment 
of the Board in that case to warrant the contention that a person 
who cannot deal with a species of property’ by a testamentary 
document can devise the right of management over such property. 


 Mahableshwar Krishnappa v. Ramachandra Mangesh + was the ` 


next case referred, to. I cannot help saying that the learned Judges 
have not cortvoey understood Kaj Lukhee Debea v. Gokool Ohun- 
der Chowdhry % on which they base their conclusion; I feel con- 
strained to differ from the decision. These are all the cases in the 
other High Courts, So far as Madras is concerned the preponderance 
of authority is in favour of holding that a Mitakshava father has no 
power to appoint a testamentary guardian -to his sons’ property ; 
a fortiori a Mitakehara manager has no power to appoint such a 
guardian, The first decision is Kanakasabat Mudaliar v. 

Ponnusami Mudaliar è to which Mr. Justice Spencer was a party, 
Krishna Aiyar v. Chakrapani £ is to the same effect. In Alagappa 


ng a nr ne 


t.. (1918) I.L. R. 88 Bom. 94. . 2 {1869) 15 M. I. A. 209. 
P. (4913) 21 I. 0. 843. 4. (1915) 291, C 476, 


| 
PART XHI.] THE MADRAS LAW JOURNAL REPORTS. 895 ` 


Ayyangar v. Mangathat Ammangar 1 Mr. Justice Sadasiva Aiyar 
and Mr. Justice Moore came to the same conclusion. In 
Chidambaram Pillai v. Veerappa Chettiar 2? Mr. Justice Sadasiva 
Aiyar: once again expressed the same view. ` Mr. Justice Spencer 
seems to think that the matter requires further consideration. The 
learned Judge does not give any definite opinion on the point at 
issue. Mr. T. R. Ramachandra Aiyar attacked the view of Mr. 
Justice Sadasiva Aiyar on two points. Ido not think that the 
criticism really affects the main conclusion at which the learned 
Judge has arrived. It is true that his reference to Soobha Doorga 
Lal Jha v. Raja Neelanund Singh 3, as a Dayabagha case is not 
quite accurate, and something may be said also against his refer- 
ence to the Privy Council decision, but the principle enunciated 
by him has my entire approval. 


_ Some other cases were referred to by Mr, T, R. Ramachandra 
Aiyar, viz., Same Row v Hayavatha Row, * and Gharib Ullah v. 
Khalak Singh 5. In the first of these cases the property dealt with 


was the self-acquired property of the testator. The second case , 
has really no bearing upon the point. The learned vakil referred 
to the enactments dealing with guardianship, viz., the Court of. 


Wards Regulation, the Guardians and Wards Act and the Widow 
Re-marriage Act and contended that these legislative provisions 
preserve the right of a Hindu father to appoint a guardian. I do 
not think these Acts give any statutory authority for the appoint- 
ment of a testamentary guardian in respect of co-parcenary proper- 
ty. They only refer to cases in which such power of appointment 
is permissible under the law, for example, cases of self-acquired 
property in Madras or Dayabagha property in Bengal. 


The case has been very fully argued by the two learned 
vakils, and my answer to the question referred to usis in the 
negative. ) 


A. V. YV, 
1. (1916) I. L. R. 40 Mad. 672. ` 2. (1917) 6 L. W. 640. 
3. (1867)7 W. R. 74 4. (1906) 16 M. L. J. 357. 


6. (1908) I. L R, 25 All, 407 (P. C.) 


50. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE ÅYLING AND MR. JUSTICE 
PAILLIPS. 


Srinivasa Upadya ... Appellant* (Plaintiff. 
v. T 


Ranganna Bhatta (dead) and others ... Respondents (Defendant 
and his Legal Representatives). 

Easements Act, S. 15—Hasemeni— Acquisition. by prescription—Servient 
tenement owned by Government— Exercise ‘of easement in respect of, for 30 or 40 
years—A ssignment of property by Government to private individual—Ef fect on rights 
of parties—'' Belongs to Government” in last para—Meaning. 

The words ‘‘ belongs to Government’? in the last paragraph of S. 15 of tha 
Easements Act refer, not to the time of suit, but to the time during which the 
easement is enjoyed: 

Where, property belonging to Government and in respect of which an easement 
had been exercised by A only for 30 or 40 years, was assigned by Government to B, 
a private individual, held that the assignment hud -not the effect of rendering the 
easement absolute as against B on the ground that the 30 or 40 years’ enjoyment . 
would be sufficient as against him under S 15 of the Aot. 


Semble, Where the 60 years’ period has nearly expired, during Government 
ownership of the Jand, and the land is then transferred by Government to a private 
party, the acquisition of the easement might be held to be completed when the 
deficiency was made up by subsequent enjoyment against the transferee. 

Second appeal against the decree of the District Court of 
South Kanara in A, 5. No. 286 of 1915 preferred against the 
decree of the Court of the District Munsif of Udipi in O. S. No. 
126 of 1914. 


E. Y. Adiga for B. Stitarama Row for Appellant, 
K. Sundara kow for Respondents. 
The Court delivered the following 


Judgment :—The subject .of dispute is an easement claimed 
as acquired by prescription. The servient tenement belonged to 
Government till 2 years before suit and was then assigned by 
Government to the defendant. At the time of assignment the 
easement had been exercised only for 30 or 40 years and had 
therefore not become absolute as against Government. Appellant 
contends that the transfer of ownership had the effect of rendering 
it absolute inasmuch as the servient tenement became the property 
of a private individual against whom the previous 30 or 40 years’ 
enjoyment would be sufficient under S. 15 of the Easements Act. 


eee 
* §, A. No, 1098 of 1916, 29th Novemher, 1917, 
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The point is a novel one and is not covered by authority. 
But we think appellant’s contention cannot be admitted. We 
think the words ‘‘belongs to Government” in the last paragraph 
of section 15 must refer, not to the time of suit, “but to the time 
during which the easement is enjoyed. An easement can only be 
‘acquired by 20 years’ enjoyment against a private person or by 60 


years’ enjoyment against Government. Here neither condition . 


is satisfied. It may be that where the 60 years’ period has nearly 
expired during Government ownership of the land, and the land 
is then transferred by Government to a private party, the 
acquisition of the easement might be held to'be completed when 
the deficiency was made up by subsequent: enjoyment against the 
transferee, but subject to this the person claiming the easement 
must make good his title by 20 years’ enjoyment against the 
transferee after the transfer. 


If we adopt the view contended for by the appellant, we 
should have to hold that the transfer of the servient tenement by 
a private owner to Government would have the effect of destroy- 
ing any easement right, which had been legitimately acquired by 
20 years’ enjoyment; but which had not been enjoyed for the 
period of 60 years required as against Government. 


This appeal is dismissed with costs. 
A. S. V. 


~ 
m r 


- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —Mx. JUsrICE OnDFELD anb MR. JUSTICE 
Sapasiva AIYAR. 


P, Narayan Nair and others ... Petitioners* (Defendants 
| v. l Nos. 1, 2 & 4 to 7). 
A. P. M. Cheria Kathiri Kutty ... Respondent (Plaintiff,) 


Practice—Plaini returned by the Munsiff to be presented bo the proper Court, 
Subsequent filing of the plaint in the Sub-Court-Appeal against the order of the 
Munsiff, whether forfeited by filing the plaint inthe Sub-Court-Valuation of suit- 
Suit to enforce right of pre-emption—Suits Valuation Act Ss. 3 (1) and (6)—Cour 
Fees Aci, S.T (5) and (6)—Madras Civil Courts Act, S. 14—Suitio be valued 
under 8.7 (5). i 


W here the District Munsiff ordered the return of a plaint and the plaint 
was afterwards filed in the Subordinate Court and it was returned again, 
and the plaintiff appealed against the Munsiff’s order of the return of the plaint, 
the plaintifi does not forfeit his right of appeal by electing to file his plaint in the 
Subordinate Court. 


* C, R. P. No. 519 of 1917. 1st February 1918. 


Srinivasa 
ale 


Ran eee 


. Bbatta. 


Narayan 
~ Nair 
v. 
Cheria 
Kathirt 
Kutty. 


Narayan 


Sa 


Cheiia 
‘ Kathiri 
Kutty. 


ögg ' THE MADRAS LAW JOURNAL REPORTS (VOL. XXXIV 


A suit to enforce a right of pre-emption of land isa suit the subjectmatter 
of which is land within the meaning of 8.14 of the Suits Valuation Act and should 
be valued for the purposes of jurisdiction in the manner provided for by the Court 
Fees Act, S.7 (5). 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the judgment and order of the District Court of 
North Malabar in C. M. A. No. 4 of 1917, preferred against the 
order of the Court of the Additional District Manai of Tellichery 
in O. 5. No. 86 of 1916. 


K. P. M. Menon for the Petitioner. 
C. Madhavan Nair and P. Appu Nair for the Respondent. 
The Court delivered the following 


Judgment :—The plaintiff, respondent, first filed his plaint 
in the District Munsif’s Court. When it was returned, he filed it 
in the Suborcinate Court and it was returned again, He appealed 
to the Lower Appellate Court against the order of return by the 
District Munsif ; and the first question is whether by electing to 
file his plaint in the Subordinate Court, he forfeited his right of 
appeal. It has been held that he could do soin Beni Madhab 
Das v. Jotendra Mohan Tagore 1. But that decision was doubted 
in Batkunte Nath Dey v. Nawab Salimulla Bahadur 2 and was 
dissented from by one of us and another learned judge of this 
Court in A. A. O. No. 403 of 1914. We donot find in Order XLI 
or XLIII of the Civil Procedure Code any recognition of the 
principle that any such election as may have taken place in the 
case before us affects the right of appeal, We therefore hold 
that an appeal lay to the Lower Appellate Court. 


‘On the merits the question is whether a suit to enforce a 
right of pre-emption should be valued for the purpose of 
jurisdiction with reference to the gross value of the property 
or otherwise, the Lower Appellate Court having held that it 
should be valued with reference to the net value after the 
amount of encumbrances on it has been deducted. Under 
S.3 (1) Suits Valuation Act (VII of 1887) Local Governments 
are empowered to make rules for determining the value 
of land for purposes of jurisdiction in the suits mentioned 


-in the Court Fees Act, S. T (vi); and ‘suits such as that before us 


are so mentioned. Under 8. 6, when such rules are made, 8. 14 
in Madras Civil Courts Act (III of 1873), is to be deemed repealed. 


1. (1907) 5 ©. L. J. 580. 2. (1908)7 C. L.J 647, 556. ` 
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S. 14, no doubt refers to the subject matter of suits for land etic. 

But it is not in our opinion possible to accept the argument that 
subject-matter includes only immediate rights to possession and 
not such rights relating to-land as pre-emption, when the contrary 
is indicated clearly by tbe last mentioned provision of the Suits 
Valuation Act. We therefore hold that the proper valuation is in 
accordance with S. 14 of the Madras Civil Courts Act that fixed in 
the manner provided by the Court Fees Act S. 7 (v). It is not 
disputed that so valued the suit will be within the District. Munsif’s 
jurisdiction. We therefore agree with the District Judge’s decision 
and dismiss the petition with costs. 

C. A. S. 





IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BAKEWELL AND MR. JUSTICE 
_KUMABASWAMI SASTRI. 


Govindasami Pillai ... Appellant * (Petitioner in C. R. 
P. No. 887 of 1916 on the file 

v. of the High Cowrt-Petitioner.) 

The Municipal Council, ... Respondent (Respondent in the 
Kumbakonum. ' said 0. R. P. No. Respondent.) 


Civil Procedure Code, Order 88 Rule 5 (d)—Applicaticn for permission to 


sus as a pauper—Doublful question of limitation—Decision on, whether permissible. 


Order 33 Rule 5 (d) applies only to causes where the allegations of the peti- 
tioner do not show a cause of action and this should appear clearly on the face of 
the patition. 

The Court is not justified in determining a doubtful question of limitation 
or hold an elaborate enquiry into doubtful and complicated questions of law at the 
stage contemplated by Order 33 Rule 5. 

Appeal under clause 15 of the Letters Patent against the 
judgment arid order of the Honourable Mr. Justice Spencer dated 
27th March 1917 in C.R.P. No. 887 of 1916 ț praying the High 
Court to revise the order of the court of the Principal District 
Munsif of Kumbakonam dated 5th- Februar y 191l6in O. 5. No. 
1251 of 1915, l 

K. Ramachandra Atyar for Appellant. 


N. Rajagopala Charvar for Respondent. 
The court delivered the following 


JUDGMENT :—We are of opinion that the District Munsif 
was not justified in determining a question of limitation as to 


* L. P. A. No. 74 of 1917. 27th November, 1917. 
t See 83 M. L. J. 577 for the report of the Judgmant in C. R. P. 887 of 16. 
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ara which there has been considerable difference of judicial opinion 

upon an application to sue in forma pauperis. Order 33, rule 
5 (d) applies only to cases where the allegations of the petitioner 
Council,- do not show a cause of action, and we think that this should appear 
are clearly upon the face of the petition. 


We have been referred to cases where it was held that the 
court can go into the question of limitation tosee if the peti- 
tioner has a subsisting cause of action. The cases do not decide 
that an elaborate enquiry into doubtful and complicated 
questions of law should be raised at the stage contemplated by Or. 
83, R. 5. The pauper has no right of appeal if the decision on the 
question of law is wrong. We do not think it necessary to decide 
the question of limitation at this stage. This should form the 
subject-matter of an issue. i 


v T « 
The Munici- 


In the present case, moreover, the question of limitation may 
depend upon the construction of the contract between the parties, 
and it is possible that other evidence may be admissibleas to the 
rights of the parties to the deposit made by the applicant, and we 
think that such matters should not be considered by the court 
at this stage. l 

The appeal is allowed, the order of the District Munsif is 
set aside and the petition is remanded for disposal according to 
law. The costs in the Civil Revision petition No. 887 of 1916 and 
this Letters Patent Appeal will abide the result of the suit. 

C. A, 8. 

IN THE HIGH COURT OF JUDICATORE AT MADRAS. 
l FULL BENCH: 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, MR. 
JUSTICE SADASIVA AlyaR, AND MR. JUSTICE SPENCER. 


Pazhavathil Mavilaputhia Veetil ... Appellant* 1st (Defendant.) 
Chindan Nambiar i 


U. 


F. B. Kunhi Raman Nambiar and others ... Respondents Plaintsffs1, 


ver . 4, 5,6, 8 to 18,21, 22 and 
Naik (Defendants 4, 5, 8 to 16, 


v a 18 and 19.). 


SER ' Malabar law—Family Karar—Femoval of then Karnavan and appointment as 
Nambiar. Karnavan of then senior anandravan—Effect—Status and rights of new Karnavan- 
Suit for his removal on ground of misconduct — Maintainability — Removed 


Karnavan left with some of rights of Karnavan—Effect. 
* S. A. No. 1177 of 1916. 4th March 1918. 
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A suit lies for the removal ofa Karnavan recoginsed as such by a family Karar. 
Where by a Karar to which all the members of the tarwad were parties, the 
Karnavan for the time being was removed from the general Management and the 
senior anandravan for the time being was constituted the Karnavan, though the 
removed Karnavan was allowed to manage a family temple and its income, held, 
in a suit for the removal of the newly constituted Karnavan, that the Karar had 
the effect of putting an end to the tenure of office of the removed Karnavan and 
the appointment of the newly constituted Karnavan, that the supercession of 
the removed Karnavan's rights by the Karar could not, be affected by any sub- 
sequent unilateral act or expression of intention on his part, and that the newly 
constitute Karnavan became a de jure Karnavan and could be removed by suit for 
gross misconduct. Cherin Pangi Achan v, Unnalachan 1 distinguished. 
Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Tellicherry in Appeal Suit No. 
539 of 1913 preferred against the decree of the Court of the 


District Munsif of Taliparamba in Original Suit No, 39 of 1910. 


When the case came on hearing in the first instance the 
Court (Seshagiri Aiyar and Napier, JJ.) made the following. 


ORDER OF REFERENCE TO A FULL BENCH :— 


This is a suit to remove a karnavan. The Courts below 
directed his removal. Mr. Anantakrishna Aiyar for the appellant 
‘contested the findings regarding the charges framed against the 
Karnavan, ‘There is evidence to support the findings and we are 
not prepared to differ from the courts below on these points. The 
next contention was that, even if the charges are proved; they are 
not serious enough to entail the remova) of the karnavan. One 
of them which relates to the assignment of a satisfied decree to 
the 16th defendant, the son of the karnavan, to enable the said 
defendant to bring tarwad' properties to sale is a very serious one, 


Both the Courts below have found that the conduct of the karnawan ` 


In this respect was fraudulent. Other charges also have been 


proved against him. They are all detailed in the Judgments of. 
the courts below. We think that taking them all together, there . 


is enough Justification for the decree passed in the case. 


Mr. Anantakrishna Aiyar relied on Cheriya Pangi Achan v. 
Unnalachan,! and contended that the suit was not maintainable, 
as the Ist defendant was not the de jure karnavan, but was 
appointed tò his position by a family karar. The facts necessary 
to understand this contention are these :—The 3rd defendant (who 
has since died) was senior in age and was the de jure Karnavan, 
He was removed by a karar. Then the 2nd defendant, who ig also 

1. (1917) 82 M. L. J. 398. 
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now dead and who was next in age, was in management. During 
this period, the members of the Tarwad were dissatisfied with the 
way the affairs were being conducted. Therefore there was a 
family council and Exhibit B dated the 17th May 1892 came into 
existence. All the members of the Tarwad were parties to that 
document. By its terms, the 2nd defendant was removed from 
the general management and the 1st defendant who was admitted- 
ly the senior anandravan was constituted the karnavan. The 2nd 
defendant was allowed to manage a family temple and to utilise 
the surplus income for his maintenance. The result of the karar 
was that the 2nd defendant, the karnavan, was substantially - 
removed from his office and his duties were entrusted to the Ist 
defendant. As both the defendants were parties to 
this karar, it was argued that the 2nd defendant must 
be deemed to have renounced his rights by his assenting to it. 
The decision in Kenath: Puthen Vettil Tavazht v. Nara- 
yanan 1 on which Mr. Ramachandra Aiyar relied, seems to 


~ enunciate the following propositions :—(a) The renunciation bya 


karnavan is binding on the tarwad and is irrevocable by him, (b) 
this renunciation may be by a unilateral act or by being a party 
to- the contract by which his rights are superceded, and (c) by such 
renunciation, the next in age becomes the karnavan de jure. 
Applying these conclusions to the present case, it may be said that 
the Ist defendant who- was the senior in age after the 2nd defen- 
dant became the de jure karnavan by virtue of the renunciation 
implied by the karar. It is true that some powers which ought 
ordinarily to have been exercised by the karnavan were entrusted 
to the 2nd defendant. This may be taken to have entailed some 
restrictions on the full powers of the lst defendant. In other 
respects his rights as karnavan were recognised and confirmed by 
the karar. If this is the correct view of Exhibit B, we think that ` 
a suit will he to remove the Ist defendant. This conclusion is, 
in our opinion, not inconsistent with the decision in Cheriya 
Pangi Achan v. Unnalachan 2, But Mr. Anantakrishna Aiyar 
argued that this decision is authority for the larger proposition that 
whenever a karnavan is designated by a karar, he is not liable to 
be removed by a suit. We express no opinion on the question 
whether, even though the karar karnavan is not the senior in age, 
a suit may not lie ab the instance of some of the parties to the 


1, (1904) I.D. R.,28Mad.182. 2. (1917) 82 M. L. J. 323. 
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karar to remove him. But we think that when a de jure karnavan 


is recognised by the karar, he does- not acquire a higher status 
than that which he originally possessed. However the question 
raised is a very important one, affecting as it does the rights of 
management in numerous families in Malabar. We have, there- 
fore, resolver to refer the sowing questions for the decision of 
the Full Bench :— 


(a) Where a de jure karnavan isa party to a family karar 
by which his general rights as karnavan subject to some minor 
exceptions, are taken away, can he be said to have renounced his 
rights as karnavan ? 


‘(b) When, under the above circumstances, the next in age to 
the karnavan is recognised as the karnavan by the karar, whether 
a suit will not lie to remove him from the Karnavanship ? 


C. V, Ananthakrishna Avyar for the appellant. 


T, R. Ramachandra Atyar and A. Sivarama Menon for 
respondents. 


The court expressed the following 


Opinion :—Sadasiva Aiyar, J:—lt is clear to my mind that 
the Karar Exhibit B dated in 1892 deprived the 2nd defendant 
of his Karnavastanam though with his consent and’ vested the 
office’ in the Ist defendant. The fact that the tarwad (including 
the new Karnavan) gave the management of a temple and its 
income to the removed Karnavan did not affect the other results 
of the Karar, ‘namely,-the putting an end to the tenure of the 
second defendant’s office-as Karnavan and the appointment of the 
first defendant to the said office. The supercession of second 
defendant’s rights by the family Karar cannot, of course, be affected 
by any subsequent unilateral act or expression of intention on ae 
part. 


but- also the de jure Karnavan uader the Karar and he can 
therefore be removed by suit for gross misconduct. 


As soon as a Karnavan ceases to be such by death or 


removal, the next in order of seniority becomes the Karnavan, and. 


any family Karar binding on the person who has ceased to be the 

. Karnavan ceases to have any effect on fhe new Karnavan “except 

perhaps where he has himself.agreed in that Karar to be bound 

by those restrictions whenever he succeeded to the stanom.” 
51 


The 1st defendant’ became not only the de facto Karnavan 


F. B. 


l Chindan 


Nambiar 
v. 
Kunhi 
Raman 
Nambiar. 


Sadasiva 
Aiyar, d. 


F B. 


Ohindan 


Nambiar 
v. 
Kunhi 
Raman 
Nambiar 


Sadasiva 
Aiyar, J. 


Kompella 


Anantas 
ramayye 
v. 
Chikkatla 
Tukkadu. 


| Chikkatla Tukkadu 


404 _ THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXIV 


There is no scdpe for the framing of a scheme of management, by 
a Court under those circumstances. This was all that I intended 
to express in Cheriya Pangi Achan vw. Unnalachan 1. 

A family Karar to which all the adult members of a Tarwad 
are parties and by which a person is deprived of his status as 
Karnavan is not the same thing in the eye of: the law /as-an 
unilateral act of relinquishment of his office by the Karnavan 
though the result on his status as Karnavanh may be the same. 

I think that the question (a) ‘referred to us does not arise for 
decision on the above view of the legal nature and effect of the 
family Karar Exhibit B and I would answer as regards question 
(b) that a suit will lie to remove the Karnavan recognised as such 
by a family Karar. 

The Chief Justice :—I agree. l 

Spencer, J. :—I agree. l a 

A. S V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR, JUSTICE 
NAPIER,’ 8 


Kompella Anantaramayya .\. 
v, pe 


Petitioner* (Counter-petitioner.) 


Respondent (Petitioner.) 


Cr. P. Code. S. 195 (b)— Sanction to prosecute—Grant of—Jurisdiction—Offence 
of perjury commżited before Sub- Magistr ate—Sanction by Joint Magistrate hearing 
appeal fromSub-Magistrate’s order ón application for’ sanction—Validity—Joini 
Magistrate not superior Court—'' Offence committed in or in relation toa proceeding 
in a Court’’—M eaning. ' 

Where, on an application ioa Sub-Magistrate for sanction for perjury with 
reference toa statement in tha evidence of a person examined before him, he 
granted sanction with reference to another statement and his order was on appeal 
set aside by the Joint Magistrate who, however, granted sanction with referance to 
the very statement in respect of which sanction had been applied for before the 
Sub-Magistrate, keld that the Joint Magistrate had no jurisdiction to grant sanc- 
tiun because the offence of perjury was not commiitad in his court or in relation to 
@ proceeding in his Court within the meaning of S. 195 ol. (b) of the Code of 
Criminal Procedure uor was he a superior Cours within the meaning of the 
section. Bhadesa Tiwari v. Kampia Prasad 2 dissented from. 


Petition praying that in the circumstances stated therein. the 
High Court will be pleased to revise the order of the Court of 


sa e 


14th February, 1918 
(1912) I. L. R 86 All. 90. 


Orl. M: P. No. 466 of 1917. | 
1. (1917) 82 M. L. J. 828. g, 
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Session of Godaveri Division at Rajahmundry dated 5th day of 
September 1917 in Crl. M. P. No. 28 of 1917 confirming the order 
of sanction grahted by the Joint- Magistrate of Rajahmundry in M. 
P. No. 23 of 1917 in his file. 


G. Venkatramiah for the petitioner. 


The Public Prosecutor on the 12th inst. and K. Ramanatha. 


Shenov for the Public Prosecutor on the 14th. 

The court made the: following 

Order :— Abdur Rahim, J.—It is unnecessary in this matter 
to repeat the entire history. When the application for sanction 
for perjury was made to the Sub-Magistrate before whom the- 
petitioners had given evidence he granted the sanction with 
reference to a particular statemenf made by the petitioner. That 
order was set aside by the Joint Magistrate, as in his opinion the 


order granting sanction was wanting in definiteness. But he grant- 


ed sanction with reference to another statement made by the peti- 
tioner before the same Sub-Magistrate. It appears that the 
respondent had applied for sanction with reference to the very 
statement with respect to which sanction was ultimately granted 
by the Joint Magistrate,Mr. Fotheringham, but the Sub-Magistrate 


instead of granting sanction with reference to that statement: — 


granted sanction with reference to another statement ; and Mr. 
Fotheringham as already stated set aside that order on the ground 
‘that it was vague. 


‘The question of law arises whether the Joint Magistrate had 
jurisdiction to grant satiction when he did not try the case himself, 
and whether his Court was a superior Court within the meaning 
of S. 195 of the Criminal Procedure Code. It bas been ruled 
in this court that a Sub-Magistrate is subordinate to a District 
Magistrate, and is not subordinate to a Joint Magistrate who hears 
appeals from orders of Sub-Magistrates only in such cases as. are 
made over to him by the District Magistrate (Eroma Variar v. 
Emperor 1). The joint magistrate in this case no doubt heard the 
appeal. The question for decision however is whether it could be 
said that the cffence of perjury was committed in his Court or in 


relation to a proceeding in his Court; for S. 195, cl. (b)- 


Criminal Procedure Code says, *“ No Court shall take cognizance 

of any offence punishable under $s. 193, 194 etc. of the 

Penal. Code when such offence is committed in, or in relation to, 
1, (1908) I D. R. 46 Mad, 656, 
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any proceeding in any Court, except with the previous sanction, 


or on the complaint of such Court or of some other Court to which 
such Court is subordinate.’ The Joint Magistrate argues that the 


application was not made to him as “an appellate authority for evi- ` 


dence given before the Sub-Magistrate”’ but “ as the original autho- 
rity for evidence in the appeal before his Court.” That is practically 
the view of the law which has been taken by Banerjea, J. of the 
Allahabad High Court in Bhadesar Tiwari v. Kamia Prasad }. 
But with all respect to that learned Judge, Iam absolutely unable 
to agree with him, The case before him was not under clause B 
but under clause C which deals with offences of forgery-~and 
using forged documents, but its language, so far as the present 
question is concerned, is not substantially different from that of 
clause B. Banerjea, J. argues that though it could not be said that 
the document with respect to which sanction was applied for was 
produced in the Appellate Court, i. e. of the Additional Judge of 
Basti; it was given‘in evidence in the proceedings—that is, the 
appeal—before that Judge. If the interpretation was correct, 


then the offence of perjury or using a forged document would be 


committed, first in the Original Court and thereafter again—though 
the deponent or the party-concerned did nothing fresh excepting 
fhat appeal was filed against the judgment of the lower Cqurt before 
the Appellate Court—in the Appellate Court ; and again in Second 


Appeal supposing that a second appeal was preferred in the case, _ 


Prima facie, dealing with clause B, it seems to be straining the 
language of the Code too far to say that a witness commits perjury 
not only in the Court where he gives his evidence but also in the 
Appellate Court where he did not give any evidence, and where all 
that could be said was that the evidence given by him was relied 
upon by the party interested, Neither he nor the party who 
called him might even use that evidence but might impeach the 
decree of the lower Court on. other grounds. 


As regards the words “In relation to any proceeding in any 
court’, a man giving evidence cannot be said to have any 
proceeding other than the one in which he is giving evidence in 
contemplation. Where a man gives evidence in a suit or ina 
criminal case, that evidence is given with reference to the original 
trial of that suit or criminal case. Then, as is pointed out by the 
learned pleader for the petitioner, if the intention of the legislature 
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were that any court hearing the appeal,’ whether it is a | Kémpella 
superior: court -or not, could grant sanction because of the Eases 
words “where such offence is committed i in, or in relation to any ' Chikiatla 
proceeding in any court” then it would have been superfluous on - Tukkadu. ° 
the part of the legislature to add the words ‘or to some other “Abdur 
court to-which such court is subordinate.’ It seems to me that ij | Rahim, J. 
would be going much further than the language of the section 

warrants to say that an offence like that of perjury or using false 

evidence is committed once in the court of trial, afterwards in 

appeal with reference to that very evidence. The offence is 

complete when the evidence is given or the document is produced 

or put in evidence. It cannot be said to be repeated afterwards 

because there has been an appeal. It may be that the person who 

committed the offence does not appeal at all. It is difficult to see 

how an offence committed in the court of first instance can be 

said to be multiplied with the number of appeals that are filed, + 


I would therefore dissent from the judgment in Bhadesar 
Tiwari v. Kamta Prasad 1. In this case the Sub-Magistrate’s 
Court, before which the offence is alleged to have been committed, 
-was nota court subordinate to that of the Joint Magistrate 
although the latter court heard the appeal. For these reasons 
I set’ aside the order of the Joint Magistrate dated 2nd June 
1917 granting sanction. | 

Napier, J.—I agree, I think that Bannerjee, J. in the cage: Napier, /. 
- in Bhadesar Tiwari. vy. Kamta Prasad! has been misled 
owing to his not having given due weight to the language of the 
section. His reasoning is as follows:—“Similarly, the false 
evidence was given in a proceeding which was pending in the stage 
of appeal in the Additional Judge’s Court,” . In.a broad sense’ of 
the words this is true, because at the hearing of the appeal the falge 
evidence would be read. But this is not what is required by the 
section. The section requires that such offence should be commit- 
ted in, or in relation to, any proceedings in any Court and that the 
sanction should be granted by that court or some other court to 
which that court is subordinate. So that what is to be ascertained 
is not whether false evidence was given in a proceeding, but 
whether the offence was committed in a proceeding. Now, as my 
learned brother has pointed out, the offence of giving false evidence 
is complete by the statement on oath or affirmation In a on of 

1. (1912) I. L. R 35 A: 90. 
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facts which the court finds to be false. And the fact that sub- 
sequently such statement, having become part of the record comes 
before an Appellate Court; cannot make this a second offence, The 
offence is complete when the evidence has been given, and it 


seems fo me impossible to say that; however the proceedings came- 


before the Appellate Court, whether by the appeal of the party. 
who has himself given false evidence or by the appeal of a person 
in whose favour he gave false evidence or by the.appeal of the 
Opposite party or whether the person who gave false evidence in 
his appeal expresses through his counsel or, it might possibly 
be, himself has `a desire to withdraw that story, however 
is -comés and whatever his attitude before the Api Eae: 
Court, the offence is re-committed in that court. It seems to me, 
that this contention must fail on the language of the section and 
that therefore the objection raised by the learned vakil before us 
must prevail, Hor these reasons I ner with the order proposed 
by my learned brother. 
A.S. V. 





IN ‘THE HIGH COURT OF JUDIGATURE AT MADRAS, 
PRESENT :—Mr, JUSTIOE ABDUR RAHIM AND.MR. JUSTIOE 
OLDFIELD, 


Lakshmanan Chetty, through his Appellant* (Plaintiff. ) 
a agent Krishna Iyengar 


Nagappa Chetty and Raman Chetty, ey Defendants.) 


minors . by their mother and 
guardian Karuppaye Achi through 
their authorized agent Sivarama 
Aiyar. 


Partnership— Suit Jor recovery of money advanced by one partner against 
himself and another constituting a firm —Whether maintainable—Or. 80 R. 9, Ciwil 
Procedure Code—Scove of. 

The plaintiff and tho défendant’s father were the partners of a fri carrying 
on business af Soomangai and Kyato. The plaintiff had also a firm of his own at 
Rangoon The plaintiff alleged that his Rangoon firm advanced sums of money 
on different occasions to the defendant's firm of which he himself was a partner, 
that the firm was dissolved long before the institution of the suit, and that on 
taking accounts a‘ samof Rs 25,000 ond odd was found due to the plaintiff's 
firm. Plaintiff sued for 1/4 of that sum on the basis thas tbe defendant's share 
in the partnership was 1/4. The defendants contended that that would not be the 
sum due on taking of the entire account 


$ A. B. No, 80 of 1917. i 23rd November, 1917. 
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Held that the plaintiff was practically suing himself and his parfnor, and that 
the suit was not maintainable as he had not askedfor accounts 


_ Kashinatha Kedari v. Ganesh}, Chunder Sikhur Biswas v. Ram Buksh 
Ohetlungee 2 foll. 


O. 30, R. 9, Civil Procedure Code does not profess to lay down the circum- 
stances under which the suits contemplated by thai rule would be entertained, 
and it would not ordinarily ba within the scope of the Civil Procedure Code to lay 
down any such proposition. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Sivaganga in Original Suit No. 26 of 1916. 


K. V. Krishnaswami Aiyar for Appellant. 
K, Raja Aiyar for Respondents. 
The Court delivered the following ~ 


Judgment :—This is a suit instituted to recover a sum of Rs. 
8,000 and odd from the defendants: - The plaintiff and the father 
of the deféndants were partners in a firm, at first called R, M. S. 
L. P. P. and afterwards changed into R. M. S. L. S. This firm 
carried on business on Soomangai and Kyato. The plaintiff had 
algo a firm of his own at Rangoon. 


The case ofthe plaintiff is that his Rangoon firm calleá 
R. M. 5, L. advanced sums of money on different occasions to'the 
defendant’s firm of which he himself is a partner, that the latter 
firm was dissolved long before the institution of the suit, and on 
taking .accounts as between the plaintiff's firm and the defen- 
, dants’ firm it was found that a balance of Rs. 25,000 and odd was 
due to the plaintiff's firm. The contract between the plaintiff 
- and the father of the defendants with relation to the ` partnership 
was that the plaintiff was to have 3 share and the father of the 
defendants } share, and we may also take it, so far as we can 
gather from the pleadings that the plaintiff’s share of the liability 
was ł to + of the defendants’ father's. 


The plaintiff gues to recover not the entire sum of Rs. 25,000 
and odd which was found due from the R. M. S. L. S. firm to 
the plaintiff's firm, but one-fourth of that sum on the basis that 
his liability being to the extent of the three-fourths, the defendants 
would only be liable for one-fourth of Rs. 25,000 and odd, and 
that nothing else is due to anybody else from the R. M. S. L, S. 
firm. It is not proved that there are any other debts due from 
that firm. But we may take it to be proved that there are 
4... (1902) I. D. R. 96 B. 789. 2. (1878) 10gal. L R 545. 
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acenda, in -respect of a decree debt due to the R. M. S. L. S. 


firm and otherwise. The question is whether a suit of this 
character i 18 ‘maintainable. 


: The. plaintiff i is practically suing himself and his ence and 


he; says that for the debt - due to himself % of that liability falls, 


upon him: - ‘That is to say, he really seeks to establish a certain 
liability against the defendants on the basis of accounts. The 


defendants do not admit that upon the taking of the entire’ 
account, the amount due would be that claimed by the plaintiff. 


It may be said on. behalf-of the plaintiff that if there were any 
other assets due to the R. M. S. L. S. firm the only difference 
which that would make would be that the plaintiff will have his 


share of those assets as well. But. that does not. by any means 


conclude the question. 


We may take it ‘that one partner ~ can sue > anothers’ in certain 
cases, such as the one which this Court had to deal with i in Karrt 
Venkata Reddi v. Kollu Narasáyya 1, There the defendant 
partner was sued upon a special agreement * “to hand over certain 


‘promissory notes and other documents to the plaintiff. In such a 


suit no question of accounts arose. ‘It was therefore held that 
to éntertain a suit of ‘that character could in no way, work ih- 


justice to the. defendant partner. The cases referred to in 


Thiruvengada Mudahar v. Sadagopa Mudaliar 2, and Sokka- 
nadha Vannimundar v. Sokkanadha Vannimundars , arè differ- 
ent cases. In these, the suits were to recover a share of a particular 
item of partnership assets after the dissolution of partnership and 


the decisions lay down the' principle and the conditions under, 


which such suits would lie, They have no pearing on the present 
case. 


Mr. K. V. Kxishnaswami Iyer, the learned vakil for the appel- 
lant, relies very strongly on the provisions of Order XXX R. 9 
of the Civil Procedure Code, which says this order ‘shall apply to 
suits between a firm and one or more of the partners therein and 
to suits between firms having one or more partners in common; 
but no execution shall be issued in such suits except by leave of 
the Court, and, on an application for leave to issue such execution, 
all such accounts and enquiries may be directed to be taken and 
made and directions given as may be just.’ Now all that can be 





iR T LL.R. 82 Mad. 76. (1910) I..R. 84 Mad. 112. ` 
“8. (1904) ILD. R x Mad. 344. 
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said is that this rule contemplates the possibility of suits between 
a firm and one or more of the partners therein and suits between 
firms having one or more partners. in common ‘But it does 
not profess to lay down when, and under what circumstances 
such suits would be entertained and it would not ordinarily be 
within the scope of the Civil Procedure Code to lay down any such 
proposition. Therule in question only lays down that if such 
suits are entertained, the Poe i be followed is that set out 
in the order. 


On the other hand, we have been referred to at least two 
cases which seem directly to bear on the point-Kashinatha 
Kedari v. Ganesh ! and Chunder Sikhur Biswas v. Ram Buksh 
Chetlungee 2. The facts of those cases are very similar to the 
present case, and it was held that such suits would noi lie. 

We must however say that we do not understand the reasons 
given by the Subordinate Judge in support of his view on this 
question. He says that it is shown by the evidence that there 
are some assets belonging to the firm and therefore the suit ought 
to have been instituted against the assets. We do not. understand 


what the learned Subordinate Judge means. He would have been . 


right if he had held that a suit like this could not be entertained 
as the plaintiff has not asked- for accounts, But there is. no 
meaning in his saying that the suit ought to have been ‘against the 
assets. He also decided against the plaintiff on other grounds, 
namely, that certain entries in books of accounts filed by him had 
not been proved ; and, even if proved, they would not be sufficient 
in law to support his case. It is unnecessary, in view of what 
. we have expressed as regards the maintainability of ‘the suit, 
to pronounce any opinion on that question. We dismiss the appeal 
with costs. 


N. V. 


1, (1902) I. L. R. 26 Bom 739, 2. (1878) 1 Oal. L. R. 545. - 
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| 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.) 
. PRESENT :—Sus Jous WALLS, - CHEF JUSTIOE, Mr, 
JUSTICE Sapasiva Aiyak AND MR. JUSTICE SPENCER. 


Aramproth Illoth Vasudevan .... Appellant (Lst Defendant.) 
. Moosad, Karnavan and Manager 
of bis Illom. 
v 


Kattadi Moothedath Ittirarichan ... Respondent. (Plaintiff.) 
Nair. = 
Malabar law— Right of pre-emption of otti mortgagee —if arises in involuntary 
sales—C. P. Code S. 65 and O 91 R. 92—whether consistent with otiidar’s right of 
pre-emption. 
The right of pre emption of an otti mortgagee does not arise in the case of 
involuntary sales, unless tha statute under which the sale takes place provides for 
the exercise of such right. The statutory provisions of the Civil Procedure Code 
as to sales in execution of decrees are inconsistent with the claim, that the 
ottidar’s right of pre-emption can be enforeed against œ purchaser in court auction. 
Bai Nath v. Sital Singh 1 followed. 
Second Appeal against the decree of the District Court of 
South Malabar in Appeal Suit Nc. 789 of 1915 preferred 


against the decree of the Court of the First Additional Distiict 


,Munsif of Calicut in Original Suit No. 844 of 1914. 


- When the case came on for hearing in the First Instance 
the Court:(Ayling and Phillips, JJ.) made the following 

‘ORDER OF REFERENCE TO A FULL BENCH :— 

. Phillips, J.—In this case the plaintiff isan ottidar of the 
plaint property. The jenmi granted a second mortgage, and 
in execution of a decree upon that mortgage Ist defendant’s 
-brother purchased the property subject to plaintiff’s otti right. 
Ist defendant then sued for “redemption of the otti and: 
obtained a decree. Plaintiff now sues to enforce his right of 
pre-emption. The question for consideration ig the nature 
of the rights of an ottidar, when the property, over which he 
holds the otti, is sold m Court auction. 


In Cherta Krishnan v. Vishnu 2, it was held that an otti 
mortgagee was entitled “ to be fully informed what price he is to 
pay befcre he makes up:his mind to buy ” and that although he 
has notice of thesale by auction but fails to bid, he is not precluded 
from subsequently exercising his right of pre-emption. In Ammotts 
Haji v. Kunhayen Kutti 8, a somewhat different view was taken 


*S. A. No. 1288 of 1913, 138th March 1918, 
1. (1890) L R. 18 All 224. - 
2, (1882 1. L. R. & Mad. 198 ; 8. (1892) I. L R. 15 Mad. 480. 
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and it was held that an ottidar ia Malabar loses his right of pre- 
emption if he fails to bid at a Court sale of the land after having 
been specially invited to attend and exercise his right, and makes no 


offer to take the property for a long time after the Court sale. The: 


only distinction between the two cases is that'in she former the 
ottidar had only public notice of the sale, whereas in the latter he 
had bad special notice. In Kanaran Nair v. Raman Nambiar 1 


this Court followed the ruling in Cherta Krishnan v. Vishnu 2. 


although the ottidar had had special notice of the sale and 
distinguished Ammotti Haji v. Kunhayen Kutti on the ground 
that there may have been evidence in that case on which it could 
be held that the ¢ttidar had been placed in a position to elect. 

It is very difficult to reconcile these three decisions and I think 
it advisable that the-question should be finally determined by a 
Full Bench, and I am further inclined to the opinion that the 


decision in Cheria Krishnan v. Vishnu Y goes too far. An ottidar is , 


a mortgagee with a right of pre-emption. It i is contended for 


respondent that the pre-emption right ofan otti mortgagee in 


Malabar is something higher than the right of pre-emption as 
ordinarily understood, it beinga right based on custom. . The 
right of an ottidar has been considered by Courts in Madras from 
1854 onwards but the question of whether his right of pre-emption 
was greater than the ordinarily recognized rights of pre-emption 
in other places does not appear to have been discussed. In Cheria 
Krishnan v. Vishnu 2, however, the learned Judges say that “the 
right of pre-emption is well understood. The otti mortgagee 
’ must pay for pre-emption whatever sum 1s, bona fide offered .to 
the jenmi for the purchase, if he has the offer made to him by 
the jenmi and is rightly informed of the circumstances in reference 
to the offer. If he does not pay such sum, then his right of 
pre-emption is gone ” 

In Mammali v. Kunhipakki Hajv,* the previous cases on ihè 
subject of otti were reviewed and it was held that the right of an 
ottidar consisis in a right to elect when there has been an attempt 
_ on the part of the owner of the property to sell it toa third person, 
whether he will buy it for the same price as that offered by the 
third person, or not. There would seem to be no difference bet- 


ween the right defined as above, and the ordinary right of pre- - 


emption (as understood in Muhammadan and other laws). 


i. (1898)4M. L. J, 46. j 2 (1882) I.-L. R. 5 Mad. 198. 
8. (1892) I. L. R. 15 Mad. 480. 4. (1912) I. L. R. 38 Mad, 67. 
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F B When therefore the owner intends to sell the land by private - 
Vesuddvan ‘treaty, the ottidar is entitled to come in and buy it at the same — 
i price, and according to Cheria Krishnan v. Vishnu,1 and Vasu- - 
$.  devan v. Keshavan 2, he is further entitled to have an offer to that 
Philips, 3, @ffect from the owner of the property, although this further right 
` is doubted in Mammali v. Kunhipakki Haji. 3 When the pro- 
perty is to be sold by Court, it is an involuntary sale and 
presumably one contrary to the wishes of the ọwner. In such 

a case he cannot predict the price at which the property will be 

sold and consequently he cannot offer the property to the 

ottidar for a certain fixed price. If beis to offer it after the 

sale is completed, he will be making an offer which may have 

. the effect of upsetting a sale by Court even after it is 
confirmed. It is questionable whether it is desirable that the 

right of pre-emption should be allowed to that extent unless it is 

clearly established that the right does go so far. In Batj Nath-v. 

Sitat Singh 4, Mahmood, J., held that the right of pre-emption, 
whether claimed under Muhammadan law, the compact of the 
Wajib-ul-arz or loca’ usage and custom does not arise in respect 

of compulsory sales, and in this view followed Abdul Jabel-v. 

` Khelatchandra Ghos 5, Shaikh Ferasut Ali v. Ashootosh Roy 
Singh °,.and Sheikh Nuzmoodeen v. Kanye Jha 7. This aspect’ of 

the question does not appear to have been considered in relation 

to the pre-emptive rights of an ottidar in Malabar, but the argu- 

ments of Mahmood, J., in support of his view would equally apply 

to such rights: In equity the ottidar would be entitled to notice 

of the sale of property in wh ch he has so large an interest, but, 

I can see no ground for showing him any greater consideration. 

His right of pre-emption arises out of a contract between him 

and the owner, and when by order of Court .the owner is 
prevented from intimating the exact amount of the sale price, he 

should in equity ke deemed to have completed his part of the 
contract when he kas informed the ottidar that a sale is to take 

place and has thus aiforced him an opportunity of buying at 

the price which the property would properly fetch, assuming 

that the right of pre-emption arises in such cases. There 

is no question of his being driven to give a fancy auction price, as 
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remarked in Cheria Krishnan v. Vishnu 1, for he is not com- 
pelled toʻ. buy—can cease bidding whenever. the bidding has 
reached the amount which he is willing to pay:for the land.: ` 


We therefore refer the following guein for decision bya” 
O S - Phillips, J. 


Full Bench : — 


1. Does the right of pre-emption of an otti mortgagee arise 
in the case of an involuntary sale ? j 


2, If so, is he entitled to be informed of' the sale price 
before he can be called upon to exercise or forego his right ; or is 
mere notice of the auction sale sufficient ? 


Ayling, J. :—I agree to the proposed reference, and am in- 
_ clined to share my learned brother’s view as to the applicability 
of the right of pre-emption in relation to enforced sales. 


C. V. Ananthakrishna Iyer and K. P. Ramakrishna Tyer, 
for the appellant ;—The right of pre-emption is..not applicable: to 
compulsory sales. The. legislature by a rule. of procedure has 
provided that the public proclamation’ which precedes a Court 
sale is sufficient notice of the sale to the pre-emptors amongst 


others to come forward. and purchase the property. . If the pre- ` 


emptor does not bid at the auction sale, he should be deemed to 
have .waived his right Baw Nath v. Sital Singh. 2. This -case 
is approved and distinguished ina later Allahabad case, Kanhat 
Lal x. Kalka Prasad 3 which was a case of private sale, 


The right of pre-emption of a co-sharer under the Muham- 
madan. Law applies only to private sales. The pre-emptor has no 
right as against an auction purchaser. This has been laid down 
in the Allahabad and Calcutta cases. Amir Ali's Muhamadan 


Law, Vol. I., p. 717, referred ‘to. | ia, 


In Ammotts Hajt v. Kunhayen Kutti £ it was ‘held that the 
ottidar mortgagee’s right of pre-emption was not exercisable 
against an auction purchaser. Vasudevan v, Keshavan ® also 
supports that view. es i 

Mammali v. Kunhi Pakki 8 and Kanaran Nair v. haman 
Nambiar 7 are against my contention. 

[Sadasiva Iyer, J—Pre-emption in this € case is a right arising 
from contract implied by custom.] © ~~ 
© 71. (1882) I. L. R., 5 Mad. 198. 3. (1890) T. 


L. R. 18 All, 224 at 227. 
8, (1905) I. L. R. 27 All. 670 at 677. 4. (1892) I. L. R. 15 M.-480. 
5, (1883) I. L. R.7 M. 309. 6. (1912) I. L. R. 38 M. 67, 


7. (1898)4 M. L J. 46. 
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Yes ; if is a purely personal obligation. So the court purchaser is 


` not affected by that right of the ottidar. Bhashyam Iyengar, J., 


has held, that pre-emption is a right which does not run with the 
land. 


C. Madhavan Nair for the Respondent :—The ottidar’s right 
is two-fold, (1) right to make further advances in preference to 


others, (2) the right of pre-emption ; Moore’s Malabar Law and 
Custom, p. 251. 


[Sadasiva Iyer, J.—It arises out of a contract between the 
parties. How can the hands of the court be tied ?] 


The right is based upon custom. It has been recognised 
in decision after decision, transaction after transaction, It has 
become part of the substantive law. Itis incidental to the 
tenure of the land. In Cheriya Krishnan v. Vishnu} their 
Lordships say that the custom is well understood. It is the 
established custom of the country. Ramachandrver’s Malabar 
Law, p. 34, S. 120, l 

The Allahabad and Calcutta cases are all cases where the right 


‘was claimed under the Muhammadan Law or had a Muhammadan 


origin. They are not applicable to the ottidar’s right, which is 
dependant upon vhe custom in Malabar, Mammali v. Kunhi Pakki 
Hagi %. Baij Nath v. Sital Singh 8, was a case under a special 
Act of the N. W. Provinces. Further the other learned Judges do 
not agree with Mahmood, J. in all his observations. Ramesh 
Chunder Mitter v. Hemchunder Banerjee * is distingmshable, 
as it was based purely upon contract. 


In Vasudevan v. Keshavan 5 the karnavan refused to pay 


the price offered by the highest bidder. So itis distinguishable. 


The observations in that case are in my favour. The right was 
waived by the oitidar in Ammoti v. Kunhayankutti ©. This case 
is explained in Kanaran Nair v. Raman Nambiar". In this 
case it is said that the ottidar need not be present at the auction 
sale. He must have notice of the sale apart from the proclama- 


tion and be informed of the sale price. This has been followed. 


in the latest-case, Mammali v. Kunhi Pakki 2. 


1. (1882) I. L. R. 5 M. 198. 9, (1912) I. L. R. 38 M. 67. 


8. (1890) I. L. R: 18 All 224. . 4. (1871) 15 W. R. 455, 
5. (1864) I L. R.7 M. 307. 6. (1892) 15 M. 480. 


7. (1893) 4 M. D. J. 46. 


i 
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` 


The pre-emptive right is a right running with the land. A 
transferee from an ottidar has this right. The legislature has ` 


not- expressly taken away this right. The auction purchaser: takes 
only the right, title, and interest of the judgment-debtor. The 
Judgment-debtor’s rights are limited by this right of the otitidar. 
[Sadasiva Iyer, J—The legislature does. not say that the 
covenant is binding on the Court purchaser. | 
All the cases cited were cases of auction sales. It has been 
the settled law all these years. | 
K. P. Ramakrishna Iyer in reply —Bhashyam Iyengar, J. in 
a leading and exhaustive decision on pre-emption in Ramasamit v. 
Chinnan ı says that a covenant for pre-emption does not: create 
an interest in land. 
[C. Madhavan Nair.—That case went upon the special térms 
of the contract. | E 
Reference was made to Manchester Ship Canal Co, v. 
Manchester Race-Course Co. 2. 
The Court expressed the following 
Opinion :—The Chief Justice :—It is strange that in none of 
the cases in this Court dealing with the ottidar’s right of pre- 
emption in Malabar, Cheria Krishnan v. Vishnu 8, Vasudevan v. 
Kesavan 4, Kanharankutts v. Uthotts 5, Ammotts Haji v. Kuhayen 
Kutti §, Kanaran Nair v. Raman Nambiyar T or Mammali v. 
Kunhipakkt Haji® has the question been considered, how far such 
aright can be exercised in the case of court and revenue gales con- 
sistently with the provisions of the statute law regulating such sales. 
.. Both in Bengal and in Northern India, where cases of pre-emption 
are much more numerous than they are here, it appears to be well 
settled that it cannot in the absence of statutory provision being 
made for its exercise, as in the case Of some revenue sales in the 
United Provinces. -In Baij Nath vw. Sital Singh ° Mahmood, J., 
. after reviewing the authorities, states: “ It may therefore be 
taken as a rule of law settled by a long and uniform course of 
decision that a compulsory sale, such as a sale in execution of a 
decree or a sale under an authoritative order of the revenue authori- 
ties for arrears of Government revenue, does not render pre- 
emption enforcible, whether such right is claimed under Muham- 


madan Law, the terms of the Wayib-ul-arz, or on the ground of 


1. (1900) 1. L. R. 24 M. 449. ~ 2 (1901) L. R. 2 Gh. 87. 
8. (1882; I. L. R. 6 Mad. 198 4, (1884) I. L. R. 7 Mad. 809 
5, (1890) I. L. R. 18 Mad. 490. 6. (1892) I. L. R. 15 Mad. 480. 


7. (1898) 4 M. L. J. 46. 6: (1892) I L. R. 15 Mad. 4 
9. (1890) I. L. R. 18 All. 224. ad. 67. 


F. B. 


———= 


Vasude van 


Vv. 
Ittirarichan 
Nair. 


Wallis, C J. 
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F B. local custom or private contract ; but that such compulsory sales 
Vasudevan being the creation of statute law do furnish occasion for the ezer- 
reer cise of the pre-emptive right where such right is provided subject 

Nair to the rules and restrictions prescribed by these legislative 

Wallis, G.J.  ©nactments themselves.” And he goes on to refer to'the provisions 
of S. 810 of the Code of 1882 and other local statutory provisions. 

The other learned Judges did not differ from Mahmood, J ., on this 

point, but on the question whether such special statutory provi- 

sions had been made in the particular case, and the law as laid 
down by him was accepted as settled m Kanhai Lal v. Katka. 
Prasad 1. 


‘On a careful consideration of the question I agree with the 
law as laid down by Mahmood, J. I find it quite impossible to 
reconcile the statutory provisions of the Civil Procedure Code as 
to sale in execution of decrees with the ottidar’s right of pre- 

f emption as now claimed. S. 60 of the Code makes immoveable 
property belonging to the judgment—debtor liable to attachment 
and gale in execution of a decree, and S. 65 provides that, where 
property has been sold in execution of a decree and the sale has 
become absolute, it is to vest in the purchaser. Under Order 21, 
R. 92 it becomes absolute where no application is made under 

: R. 89,90 or 91 of the Code of Civil Procedure, 1908 or where 
such application is made and disallowed. The rules in question do 
not provide for the exercise of a right of pre-emption. 








+ 


There is a very limited recognition of the right of pre-emption 
in R. 88, and if any further recognition had been intended, it 
would have been expressly provided. Having regard to the course 
of the decisions and the importance of the right of pre-emption 
in Northern India, I can.only infer that the omission to make 
such provision was,deliberate, In Manchester Ship Canal Com- 
pany v. Manchester Race Course Company 1 it was contended on 
the one side and not denied on the other thata right of pre- 
emnption was quite incompatible with a sale by auction. 

In these circumstances we are bound, in my opinion, even 
at this late stage to uphold the objection taken and to answer the 
question in the negative. 


i - Sadasiva Aiyar, J.:—I entirely agree and have aotnine to add. 
Spencer, J. :—I also agree. 
N. V. 


1. (1905) I L.R 27 All. 670. 2. (1901) LR 2 Ch. 37, 
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PART XIIL | 
and the exception is treated as applicable oly: to sub-section (1). 
On this interpretation the decision ‘must be that the suit holding 
has not ceased to be part of the estate and that the suit should 
have been filed in a Kevenué ‘court. 9 

The Letters Patent Appeal is llowed; the decisions ‘of the 
learned Judge and the Subordinate Judge being set aside and the 
plaint being returned ‘for presentation: to the Revenue court having 
jurisdiction. Plaintiff will pay defendant’ S costs to date, | 

GT 


Sadusiva diyar, Jl entirely a i , 
IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BAKEWEL “AND Mr: Justice 
KUMARASWAMI SASTRI. | 
Petitioners*® ( Respon- 


Perumal Koundan and others 
l dents. ) 


t 
i ‘ 


V, 

The Thirumalarayapuram Jananukoola... 
Dhanasekara Sanka Nidhi Litd., 
through its Official Liquidator A. 
Venkataswami Nayudu. 


Respondent (Pe sa 
tioner). 


Civil Procedure Code, O. 89, Er. 1, Hoplanation, 3. and 6 (e)—“ Person, i 
meaning of —Company—Right to sue in forma pauperis—Liguidatcr, financial 


condition of, immatercal—Agreement to remunerate liquidator for winding up com- 
pany, if falls within the mischief of R.-6 (e). : 

,On proof of pauperism, a company represented by its. liquidator, can vbi 
granted leave to sue in forma pauperis for the recovery of a debt due to the com: 
pany. The word “ person ” in the explanation to R. l of O. 89 of thé Civil 
Procedure Code, is t be understood in the sense in: which that term is defined in 
the General Clauses Act and includes a company or association or body of indivi- 
duals whether incorporated or not. P , 


Where a company represented by ite liquidator applies for leave fo sue in 


forma pauperis, the only question is whether the company is g ‘pauper, and the 


financial standing of the liquidator'is immaterial. - RE Toa pa 


Where a Courtor a Company appoints a liquidator, he-is an ee who is 
appointed under statutory authority and the faot- that he is pid a percentage of 
the collections does not bring the case within O 33 R. 5 (e). 


Petition under Ss. 115 of Act V, of i908 and 107 of the 
Government of India Act, praying the ‘High Court to’ revise the 


order dated 8th December, 1916 of the, Court of the Subordinate’ 


1 
* 








Judge of Madura in O, P. No. ee of 19 16. 


* 0. R. P. No. 867 of 1917. 30th November, 1917. 


Rajachari 


v. 
Manager, 
Tirumugoor 
Devastanam. 


—— 


Oldfield, J. 


Perumal 
Koundan 


v. 
Thiru- 
malaraya- 

puram 
Jananukoola 
Nidhi Ltd. 


r 
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Koundes | S. Par thasarath, Ar yar for Appellant. 
C. Padmanabha ungur and A. Ramasami Aù yar for 
„iire Respendent. 
a Lil R The Court‘delivered the following P 
Nidhi Ltd, Judgment :—The Thirumalarayapuram Jananukoola Dhan- 


~~asekhara Sanka Nidhi Ltd., which was a company registered 
under the Indian Companies. Act went into liquidation and an 
official liquidator was appointed. He as liquidator, applied under 
Or. 33 of the Civil Procedure Code to file a suit on behalf of the 
Nidhi in forma pauperis against the petitioners before us who 
are alleged to owe the Nidhi about Re. 8,524 under a promissory 
note. The allegations in the petition show that the Nidhi was 
bankrupt and that the only properties it had (except the subject 
of the suit) were worth Rs. 12. The Subordinate Judge allowed 
the Nidhi to sue in forma pauperis and the respondents have 
filed this petition against the order. 

The chief contention raised before us is that 0. 33 of the 
Civil Procedure Code, does not apply:to companies, corporations or 
other associations. .It is argued that as the explanation to O. 33 

- R.-1 refers to necessary wearing apparel and R. 3 requires pre- 
sentation of the petition by the “applicant in person”? the order 
necessarily excludes petitioners who are not human beings. | 

We are unable to accept this contention. The word “ person” 
is not defined in the Code of Civil Procedure and consequently the 
definition of the word ‘person’ as including any company or associa- 
tion or body of individuals whether incorporated or not, in the 
General Clauses Act (X of 1897) would apply unless there is some- 
thing repugnant to the subject or context. Order 33 of the Civil 
Procedure Code refers t¢ suits by paupers and rule 1 enacts that 
any suit may, subject to the provisions of the order, be- instituted 
by a pauper and does not exclude official persons. Now a 
registered company or any other association may be unable to pay 
the court-fee payable like any ordinary person and there is no 
reason to suppose thit the legislature did not intend Order 33 to 
apply to such gases especially when it is remembered that the 
effect would be to allow debtors to escape payment and defeat or 
defraud the.creditors and share-holders of the company. The 
explanation to Rule 1 no doubt states that where no court-fee is 
prescribed, the petitioner should not be entitled to property more 
than Rupees 100 “other than his necessary wearing apparel,” 
The explanation simply allows deduction. of the value of wearing 


P i 
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apparel and can ‘only mean that if the applicant has necessary 


wearing apparel he can, deduct its value. We do not think it can — 


be construed to mean that only persons who in law can possess 
wearing apparel, can sue as paupers. In Cortis v. The Kent Water 
Works Company 1 the argument that an enactment (47, Geo. 3, 
' Ch. 111) did not apply to corporations as it allowed a person to 
appeal -on entering into a recognizance which a corporation was 
not competent to do, was negatived by Bayley, J. who observed 
as follows: “ But assuming that they cannot enter into a recogni- 
zance, yet if they are persons capable of being aggrieved by and 
appealing against a rate, I should say that that part of the clause 
which gives the appeal applies to all persons capable of appearing 
and that the other part of the clause which requires a recognizance 
to`be entered into applies only to those persons who are capable 
of entering into a recognizance but i is inapplicable to those who 
are not.” 

The word used in the explanation is “person” and there is 
nothing repugnant in applying the definition given in the General 
. Clauses Act. Where the applicant is a company which ex hypo- 
thest can have no wearing apparel, then it will not be entitled to 
deduct anything on account of wearing apparel and will not be 
a pauper if it has -property worth Rupees 100 and the suit is one 
for which no fee is, prescribed. . 

As regards rule 3 which requires personal presentation of the 
application to sue in forma pauperis, it seems to us that where 
the law-in consequence of personal appearance in courts being 
impossible either by reason of the party being a company or an 
infant or lunatic, allows appearance by somebody else, appearance 
by such person would be sufficient. For example Order 32 of the 


Civil Procedure Code which relates to minors and persans of 


unsound mind authorises appearance by the next friend and 
guardian ad litem and it cannot be-said that where the minor or 
lunatic is a pauper, the presentation of a petition to sue in forma 
pauperis by the next friend would be invalid or contravening the 
provisions of Order 33 Rule 3. So far’as companies are concerned, 
the Companies Act provides for the mode in which the company 
is to be represented. Under section 179 of the Indian Companies 
Act the liquidator may institute any suit or other legal proceedings 
in the, name and on behalf of the company and under Order XXIX 


1, (1827) T-B. and 6. 314, 


Perumal 


* Koundan 


Vv. 
Thiru: 
malaraya- 
puram 
Jananukool y 
Nidhi Ltd. 


Perumal 
Koundan 


Y. 
Thiru- 
malaraya- 
puram 
Jananukoola 
Nidhi Ltd. 


s l 
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of the Civil Procedure Code, the principal officer of the company 
may act in legal proceedings on behalf of the company and may be 
required to appear when personal appearance is necessary. The 
liquidator can therefore fulfil all the obligations required of a 
pauper petitioner under Order 33. Rule 3 of Order 33 of the Civil 
Procedure Code in our epinion only prohibits a pauper who is 
competent in law to appear in person from taking advantage of 
Order III of the Civil Procedure Code and appearing by a pleader 
or recognised agent instead of being present personally. It does 
not cover cases in which from the nature of the case, physical 
presence is impossible or where the law owing to any disability 


s directs that all acts required by the code should be performed by 


a next friend. We are of opinion that there is nothing in Rule 3 
to prevent an official liquidator from appearing ane pregon tiag the 
petition. A company or other association being a ‘ person ’ within 
the meaning of the definition of the General Clauses Act which 
applies tothe Civil Procedure Code of 1908, could prima facie apply 
for leave to sue in forma pauperis and as we see nothing in O. 33 
R. 1 and 8 which will be repugnant to the application of the | 
definition we think a company can take advantage of the provi- 
sions of O, 33 if it is a pauper. 


It is next argued that as the liquidator is not a pauper though 
the Company may be so, O. 33 would not apply. The suit: is 
really by the company and as the liquidator only acts for the 
company, being so to say its agent, his financial standing is 
immaterial. We think the case is covered by Venkatanarasayya 
v. Achemma 1 where it was held that a next friend who is not a 
pauper can sue in forma pauperis if the minor is proved to be a 
pauper. Reference was made to In the matter of the will of 
Dawubai 2 and Manaji Rajiyt (Rao Saheb) v. Khandoo Baloo 8, 
These were cases of executors suing’and without expressing any 


‘opinion ‘as to the correctness of these decisions, it is sufficient: for 


the purposes of this case to say that in the case of executors the 
estate vests in them and- they are the real plaintiffs, though they 
gue not for their own benefit but for the benefit of the beneficiaries, 
For the pucpose of O, 33 the real question is who is the actual 
plaintiff, and is he a pauper within the meaning of the explana- 
tion to O. 33-R, 1 of the Civil Procedure Code. 





1, (1881) I. L. R. 3 M. 3. a. (1893) I. L. R. 18 B. 987. 
3. (1911) I. L. R. 36 B. 279. 
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The last contention is that as the liquidator received by his -Perumal 


order of appointment a commission, he is interested in the subject aa aa : 
matter of the suit within the meaning of O. 33 R. 5 of the Code mde 
_— =e ae alaraya. 
of Civil Procedure., The provision only applies to agreements pa 
Jananukoola 


-between the pauper and a third person with reference tothe ‘vinta 
subject matter of the suit. Where a court or a company appoints 

a liquidator he is an officer who is appointed under statutory 
authority and the fact that he is paid a percentage of the collec- 

tions does not bring him within clause (e) of O. 33 R. 5, No 
particular debt is ear-marked with the payment and even if it 

were so, an agreement in pursuance of the Companies Act to 
remunerate the liquidator for winding up the Company would be 

on the same footing as an agreement by the pauper with his 

vakil to pay him the legal fees for conducting the suit. 


We see no reason to interfere and dismiss the petition with 


costs. : 
A. V. V. f 


= 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIOE ABDUR RAHIM AND MR. JUSTICE 
NAPIER, 
Mahanakali Lakshmiah and .. Appellants* (Plaintiffs). 
another 
v, 
Karnam Narayanappa and others ... Respondents (Defendants 1, 
8, to 14, 17, 18, 15, 16,, 
19.) 


Injunction—Right to the use of waler in a “Government channel—Right not : 
oe ; Ma : : Mahanakal1 
based on prescription—Mera possesscry right—Suit for declaration of right and akshmiah 
injunction—Government not tmpleaded in tha suit— Ef fect of —Incorporeal heredita- 2. 
ment, possessory right, in respect of. : Karnam 
: a Sha : : Narayanappa- 

In a suit by plaintiffs for recovery of possession of certain ryofwari lands 
from their lessees, the defendants, the plaintifis also asked for a declaration of their l 
rights and an injunction restraining the defendants from causing obstruction to 
the flow of water from a Government channel culled Diguva to the suit lands. The 
Government, however, was not made a party to the suit. It was found that accor. 
ding to the Government register the source of supply to the suit lands was another 
Government channel but that the defendants who were in possession of tho suit 
lands as lessees, had, under some arrangement with the Government, “been irriga- 
ting them for the last 20o0r 80 years with the water of Diguva channel which wa® 
the proper source of irrigation for the defendant’s own lands, It was also found that 
the plaintifis had not acquired a right of easement or any right to take water from 





* § A No. 1278 of 1916. -> 11th January, 1918. 
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Mahanakali 
` Lakshmiah: 
y: 
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` 
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‘the Diguva chazinel by prescription. The ‘plaintifis clainied that they’ ‘must’ be 
deemed to have been in possession of the right -to take water for the suit lands 
from the Diguva channel through their lessees, the defendants and that, as their 
possessory right had been threatened’ by the defendants they were “entitled to a 
‘prohibitory injunction consequent upon a declaration of their'rights. Scat 

Held, that, in the circumstances of the case, the: plaintiffs were not -entitled 
to the declaration and, injunction . prayed for. The, plaintifis had established no 
right as against anybody in the water of the Diguva channel, whatever ‘right 
they might have as against the Governnient fdr the supply of Water to the’ ‘lands 
in question’ Nor-could‘the-* plaintiffs ‘be sdid:to have ben in such possession of 
‘the channel.or any easement, with Teference to it, as to entitle them to, an inj ano- 
tion, The grant of a declaratisn being, discretionary, the court should not, grant 
a declaratory decree to the plailititis i in 1 the absence of the Government, the bwher 
of the channel in’ question. 4i $ T 

Naraseyya v. Ganapathi Row 1l, -Kondapa ER Nardu v.. Poraraiid 
Suryanarayana ?, referred to. 


_ Second appeal against the ee of ie Court of the Temn- 
porary Subordinate Judge of Bellary in. A. S. No. 10 of; 1915, (A. 
©. No. 18 of 1915) on the file of the District Court. of Bellary) 


l préferred against the decree of the court of the District Munsiff of 


Bellary in O. S. No, 521 of 1910. ~- 


L. A: Govindaraghava Aiyar for Appellant, ` ees t 
LD, Prakasam for- Respondent.. —— a ee resus e opn, 
The Court delivered the bion n.3 2 ES 
Judgments :—Abdur Rahim, J.:—The plaintiffs‘appellants — 
sued to recover possession of two plots of land 12A and -12B ‘and 
asked for a declaration òf their rights and sought to restrain the 
defendants from: causing :obstruction to the flow of. water. from a. 
channel called ‘Diguva' Kalava to the lands in dispute. They got 
a deciee for possession of the lands excepting an acre. ‘There are 
two questions in the: appeal, one is whether they are entitled: to 
an injunction as prayed “for orat least to a -declaration that they 
are entitled to `the`usè of the water in’ the _Diguva’ channel for 
irrigating the lands 12A and 12B and the other, whether the 
judgment of the lower appellate court with respect to one acre 


disallowed to them is right. - cot .+ >. 


The “channel talkies ity rise n the bed of a river called 
Pennar. The land of the defendants is lower than the land of 
the plaintiffs,” The charnel is admittedly a Government chañnel 
and the ‘lands of both parties ` are’ ryotwari.- It seems “to'be 
an admitted fact that the channel which ig shown in the 
Government register as the source of supply to the land in 

1. (1918) I. L. R. 38 M. 280. 2; (2910) I. L. R. 84 M. 178=20 M.L J, 8.8, 
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dispute is another channel called Yarragunta Kalava and the Mabanakali 
. i ; Lakshmiah 

Diguva channel is shown in the register as the source of supply ° i 

to the defendants’ land. The defendants have ben in posses- Teea 

sion of the disputed lands for a long time about 30 years or so oe 

as lessees of the plaintiffs. During that period they used the Rahim, J. 

Diguva channel for irrigating the lands in suit, It would also 

appear from the evidence that for some time Yerragunta channel 

was in disrepair. That might explain the fact why the water of 

the Diguva channel was used by the defendants for irrigation 

while they were in possession of the plaint lands. The channel 

being a Government:channel, neither the plaintiffs nor the defen- 

dants have any right to it. Both of them holding wet ‘ryotwari 

lands are entitled to the supply of water from the Government 

for the irrigation of their lands. But it is for the Government to 

distribute the water in.any way it thinks fit. That proposition 

has not been disputed before us and cannot be disputed having . 

regard to the rulings on the subject. The case of the plaintifs, 

as put before us, was not that they had acquired any tight of 

easement by - prescription, which the lower court has negatived, 

but that the Government having regard to the practice that has 

obtained within the last 20 or 30 years would have no objection 

to their using the Diguva channel for irrigating Survey Nos: 12A 

and 12B. It is then contended that the defendants have no right 

- to mterfere with their use of the water of the Diguva channel as 

they have threatened to do, It is not alleged that the defendants 

have done anything on the plaintiff’s lands to interfere with their 

enjoyment of the water, nor even that they have in any way as 

yet interfered with the channel which belongs, as already pointed 

out, to the Government, ‘The only ground for asking for an 

injunction or for a declaration is that the defendants have threat- 

ened interference and claim the right to do so. .The important 

point in this connection is that the Secretary of State who 

is the owner of the channel and against whom alone the 

plaintiffs are entitled to’claim a supply of water has not been 

made a party. The plaintiffs have not only not established 

what was their original case, that the channel itself belonged to 

| them, but also failed to éstiéblish that they had .acquired any 

, €agement or right to ts ke. - Water from this channel by prescription. 

They undoubtedly have a right to a proper supply of watér to be 

secured by the Government. But that is quite a different thing 


54 | ; 
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from any right in the channel itself or to the use of.the water 
of this particular channel. If, in a case of this nature, we 
were to givea declaration in favour of the plaintiffs in the 


` absence of the Government, we should be really deciding the 


plaintiff's right as against, the Government without, Govern- 
ment being; represented in the suit. Indeed Mr. Govindaraghaya 
Aiyar for the appellants did not claim that’ they (appellants) were 
entitled to such a decree. What he says is that the, plaintiffs 
must be held tu be in possession of this right to take water, and 
as the possessory right has been threatened, they are. entitled on ` 
the analogy of cases regarding possessory rights. in land to a 
prohibitory injunction. In this connection, our attention hag been 
drawn to a ruling of Benson and Krishnaswami Aiyar, JJ., 

reported inv Kondapa Rajam N aidu v. Devarakonda Súria- 
narayana 1}, That case has been Considered i In a recent decision, 
of this court reported in Narasapayya v. Ganapathi Row 2, 

judgment in which was delivered by Miller and Sadasiva Ajyar, JJ. 

In that case, the learned Judges thought that the decision in 
Kondapa Rajam Naidu v, Devarakonda Suryanarayana 1 
might be right on its. facts, but they held, after. a careful. and, 
elaborate discussion of the Jaw, that it was not quite accurate to: 
speak of possessory righis in connection with, incorporeal heredita- 
ments and laid down that where a right to easement has not 
ripened by enjoyment for the prescribed period, the person who is 
in actual enjoyment would not have any remedy against persons 
interfering with such user and enjoyment. They were therefore 
not prepared to endorse a proposition to the contrary, if any such 


_ proposition was laid down in Kondapa Rajam Naidu v. Devara- 


konda Suryanar ayana }. I respectfully agree with the ruling i in 
Narasapayya v. Ganapathi Row 2, but it is not necessary. to 
pronounce upon the soundness of. the view propounded in 
Kondapa‘Rajam Naidu v. Devarakonda Suryanarayana | as 
the facts of the present case are clearly distinguishable. Here it 
was the defendants that were, for 20 or 30 years before the. suits 
using the water of the channel in question for irrigating the land 
in dispute which was then in their pcssession. They had, lands 


lower down which, strictly according | to custom and practice, 


should be irrigated by the Diguva channel. We have no evidence 


here as to the arrangement by which the defendants obtained 


from the Government water from this channel for the ir rigation of 
ee ey eS ee ee 
1. (1910) I. L. R. 84 M. 178=20:M. L. J. 803. 2. (1918) I. L. R. 88 M. 280. 


~ 
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Survey Nos. 12A and 12B. But there can be no doubs that what- 
ever be the nature of that arrangement, it was mide to suit their 
own convenience. It is impossible to see how the enjoyment of ‘water 
under such an arrangement by the defendants would amount in 
law ‘to possession of the channel by the plaintiffs. Whether the 
proposition laid down in Kondapa Rajam Naidu v. Devarakonda 
Suryanarayana 1 is correct or not, his to be considered 


more fully when the point direc.ly arises. In the present 


case, the plaintiffs could notin any way .be ssid to have been 


in possession of the channel or any easement ‘with reference 


to it. That being: so, there is no authority for granting the 
injunction which they seek., The fact is, the plaintiffs have 
established no right as against anybody in the water of this 
particular channel, whatever rights they may have as against the 
Government for the supply of water to the land in dispute. 
Further I may-add that so far as the question of declaration is 
concerned, it is a discretionary remedy and the facts of the case are 
certainly uot such that we should be justified in granting a 
declaratory decree in the absence of the Secretary of State, the 
owner of the channel. On this ground therefore, I shall hold 
that the subordinate Judge was right in dismissing the plaintiffs’ 


‘claim to an injunction, and that they are not entitled to any 
‘declaration with respect to this channel. 


[The rest of the judgment is not material to this report—Rep. | 


The appeal fails and must be dismissed with costs. The 
memorandum of objections is also dismissed with costs. 


Napier, J—I agree and would only adda few words. ` The 


lower appellate court has refused-the injunction asked - for on 


grounds which my learned brother and myself think are not 
correct, and it is for that reason that I wish to state what I con- 
ceive to be the correct view to take. The lower appellate court 
has held that as the plaintiffs could not claim against the Govern- 
ment the right totake water from the channel, therefore the 
defendants were entitled.to prevent the plaintiffs taking it. That 
statement of law is to be found at page J5 of the judgment 
where the learned Judge says, “the defendants who hold land, 
irrigated by the channel are entitled to prevent the plaintiffs from 
using the water, to which they have no right.” ` This statement 
of law is, in my opinion, entirely unsound and I agree ‘with my 
i 1. (1910) I. D. R. 84M. 173° 
59 
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learned brother in holding that the rights both of the plaintiffs 
and of the defendants to water in respect of the ryotwari wet 
land which they hold are, as has been laid down by this court 
time after time, the right to their customary supply by whatever 
means the Government chose to put the water on their land. 

But it appears that, in the lower courts, the claim by the plain- 
tiffs for an injunction was put on the ground that they had 
acquired some sort. of easement, probably, by the user of this 
water by the defendants for 20 years when they were the plain- 
tiffs’ tenants. That contention, I agree with the lower appellate 
court, is entirely unsound It is impossible for a person to 
acquire àn easement in water in a Government channel when that 
water has been supplied by ‘sovernment for the purpose of’ 
irrigating land and in fulfilment of the duty cast upon them to 
supply water to lands which they classify as wet. Therefore no 
easement can possibly be acquired. Mr. Govindaraghava Iyer in 
this court has put his case on an entirely different footing and has 
asked us to give an inj unction limited to the time and period 
during which the Government is prepared to give the necessar y 
water for this land. down the channel. The answer to that 
claim is to be found in the judgment which Has been delivered 
by my learned brother in which he points -out that there ‘is no. 
pessession here and that there is no specific right in particular 
water in this particular channel; and in view of the fact that 
the Government is not a party to this suit, it would bein- 
advisable to give any injunction which would necessarily be based 


-on a declaration of right when such declaration of right can only 


be operative as long as.the Government thinks it advisable 
to supply water by this channel. I therefore entirely agree 
that this is not a case in which an injunction should be 
granted and, on this ground, I would uphold ths lower appellate 
court’s judgment. On the other points, I am in entire con- ' 
currence with. the view expressed by my learned brother. ‘The 
appeal is dismissed with costs. 


AV.V. | | : ; 


—_—a 
— —— a a a 


7 
PART xıv.] THE MADRAS LAW JOURNAL REPORTS. ' 431 
IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


PRESENT: — MR. J USTICE SRS HAGIRI Aryar AND Mr, JUSTICE 
BAKEWELL. 


‘Muthaya Shetti ... Appellant® (Plaintiff) 
tile - Va’ ' ai í 
Kanthappa Shetti ... Respondent, (Defendant.) 


‘Limitation Act, Art. 134—Transferee from mortgages by conditional sale— 
Whether takes an absoluie interest — —Intention—Burden of proof of —Civil Proce- 
dure Code, S. 11, Buplanation 2— Finding on issue necessary for decision; adverse 
fo party in whose favour the decree is passed, if res judicata—res judicata, . tf 
dependent upon right of appeal. : fae 

Where the plaintiff brought a suit to redeem a mortgage by conditional sale 
executed by his predecessor in title to one S in 1872 and where if Was 


proved that 3 sold the property comprised thereunder to V in 1879 with the 


intention of sransferring an absolute interest, and the intention of the parties was 
that there should be an absolute transfer of title. 

Held, thatthe suit was barred by Art. 134 of the Limitwtion Ach, as more 
than 12 years had elapsed since the dite of the tcansler by the original mort- 
gages. ws ; 

Per Seshagiri Aiyar and Bakewell, JJ.—Whether a tanifere from 2 mort- 
gages took an absolute interest or only a mortgage interest, is a question of inten- 
tion. . The faot that his vendor had only a mortgage right would not be conelu- 
‘sive onthe question. The resl test would be, did he ask for and obtain an 
absolute right ın the property and believe himse.f that he was having an absolute 
interest init. The burden of proving such intention is upon the puroh ser. 

Radhanath Doss v. Gisborne 1, and Pandu v Vithu 7, followed. 

Kannusami Thangerayan v. Gite iam Pillai 3, Subbaya Pandaram v. 
Mohammad Mustapha Marakayar 4, Singaram Chettiar v. Kalyanasundaram 
Pillai 5, Baluswami Iyer v. Venkitaswamy Naicken ë, reterred to. 

The omission from the Acts of 1877 and 1908 of the words ‘in good faith "’ 
which were in S. 6 of the Act of 1859 which was applied in Radhanath poe v 
Gisborne 1, does not affect the present question 

Per Bakewell, J.—It the title adduced by the vendor and the deed of transfer 
to the purchaser are consistent with an intention to transfer. an absolute interest, 
‘the burden will iie upon the plaintiff to show that the circumstances of the trans- 
fer negative such an intention. 

Where asuit brought by a member of an undivided Hindu family to set aside 
‘an alienation by the manager was dismissed on the ground that the alienation 
was è mortgage and the suit ought to have been one in redemption. Held, that 
the decision as to whether the alienation was by way ‘of mortgage or sale operated 
as res judicata against the alieneco in the subsequent suit brought for redemption. 

= Per Seshagiri Aiyar, J.—If there has been an adverse finding on an issue 
necessary for the decision of the case but the final decree is in favour of the party 
against whom the issue is found, such finding not being incorporated i in the deoree, 
no appeal seems.to lie from the decision, as Ss. 96 and 100, Civil Procedure Code 
give a right of appeal only against decreas. 


* §. A. No. 1801 ‘of 1915. 17th December,. 1915. 





1. (1871) 14 M. 1, A 1. 2. (1894) I. É: R. 19 Bom. 140. 


5, (1924) 1 L. W. 687. G. (1916) 32 M. L.J. 24." 
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Yusuf Sahib v Durji 1, Ranganathan Chetty, v. L-kshmi Ammal ?, Krishna 
Chandra Goldar v. Mohesh Chandra Saha“, Secretary of State v. Swaminadha 
Kounden *, Brij Behari Lal v. Shinanath 5. Geteriod to. 

A finding if necessary for the decision of the suit is res judicata- ~even 
though- there is no right of appeal There is nothing in the language, z of 
S. 11, Civil Procedure Code to suggest such a test. The language of Explana- 
tion 2 implies that the competence of a court for purpose of res ‘gudicata i ig not 
affected by the fact, that its decision is not appealable The -proper' procedure: in 
such cases seems to ba for the party to ask thé Court to embody the’ finding .,in 
the decree, so that he may have a right of appeal against such decision. 

Jamaitunissa v. Latfunnissa 6, referred to. 


Second Appeal against the Decree-of the Diki Court” of 
South Kanara in Appeal Suit No 326 of 1914, preferred against 
the Decree of the Court of the District Munsif of Mangalore ì in 


a Aa ET 


B. Sitarama Rao for Appellants. 
C. V, Ananthakrishna Aryar for Respondents: 
‘The Court delivered the following - 


Judgments :—Seshagiri Aiyar, J. —The ET in title 
of the plaintiff executed Exhibit A to one: Shankaranaranappayya 
in 1872. Shanksranaranappay ya sold the property comprised: 
thereunder to Venkappayya under Exhibit l in 1879. Venkap-. 
payya’s widow soid it in 1397 to Puttappayya ang Puttappayya’s : 
sons sold the same in 1912 to the defendant The présent- suit: 
is. brought by the plaintiff to redeem the mortgage of 1872. The 
answer of the. defendant is that the: suit is barred. by Article 134° 
of the Limitation ‘Act as more than twelve years have elapsed 
since the date of the transfer by the original mortgagee. Both 
the Courts have come-to the conclusion that the suit is barred: ‘by ` 
limitation. The judgment of the District Judge is so meagre 
that.we were obliged to,-hear this case as a first appeal.’ Mr.’ 
Sitarama Row contended before us that under article 134 the“ 
burden of proving that the transferee from the mortgagee had’ 
acquired.an absolute right in the property lay on’ the defendant.’ 

Before.considering this question, I shall dispose of a preli- 
minary point suggested. by Mr. Ananthakrishpa Aiyar for the’ 
respondent, namely, that Exhibit A is an absolute - -conveyance ` 
with an option, to repurchase, and that consequently his client is: 
the absolute owner of the property. In answer to this suggestion, 


(1907), I. D. R 80,M. 447, 2. (1918). 235 M. L. J. 879, 
-* (1906) 90. W. N; 584 aS ie 

(1914) I. Ó. R. 87 M. 25=21 M. L. J. 947. 

(1916; 20-C. W. N, 1854. 6. (1885) İ. L.R 7A. 606.: 
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the learned vakil for the appellant pointed out that the construc- 
tion of Exhibit A is res judicata by virtue of a decision of the 
District. Court of South Kanara in the year 1886. That decision 
was: given under the following circumstances. A member of the 
pldintifi’s family sued his brothers for partition, and claimed @ 
share in the property in dispute alleging that the alienation of it 
was not for necessary purposes. The District Munsif held that 
the plaintiff was ‘entitled to recover a third share of the property 
on paying a third of the mortgage amount. There was an appeal 
by the alleged mortgagee, the 9th defendant in that case.. His 
contention was that the transaction was not a. mortgage but an 
absolute sale with an option tc repurchase. Mr, Best, the District, 
Judge, held that it was a mortgage and not a sale. He further 
held that it was not open to the plaintiff to sue for the redemption 
of a portion of the property by offering to pay only a portion of 
the mortgage debt, and that moreover as the suit was not one for 
redemption, -it should be dismissed gua this property. 

_..The question is whether.this conclusion of the’ then District 


Judge of South Kanara is res judicata. Mr. Ananthakrishna 


Aiyar, strenuously argued that as the suit was ‘dismissed and as the 


mortgagee. could not have appealed against the decision of the. 


District Judge although the finding on the construction of Exhibit 
A. was against him, the matter is not res‘judicata. Upon the 
question whether a bare finding ‘upon an- issue when the final 
conclusion ‘is in favour of the party against whom the decision on 
the issue is given, gives a right of appeal -to*the party, there have 
been differences of opinion. In Yusuf Sahib v. Durgi 1, it was 


apparently held that an appeal lies under the circumstances. In ` 


Ranganatham Chetty v. Lakshmiammal |, thé same view was 
taken: Both these cases. follow Krishna Chandra: Goldar v. 
Mohesh Chandra Saha 2. In Venkata Sur yanarayana ý. Siva- 


sankaranarayana 8, the question was left open. . Thèrè`is a: 


decision, of Ayling and Spencer, JJ.- in Secretary of State v. 


Saminatha Kownden 4, whieh is inconsistent with Yusuf Sahib- 


v. Durgi,5,. and Ranganatham Chetty v. Lakshmiammal Ë. -See 
also Brij Behari Lal v. Shivanath ,Prasad.6, Having regard to 
the language of Ss. 96 and 100 of the Code of Civil Procedure 
which gives a- right of appeal only against- decrees,.it seems 


1. (1913) 25 M. L. J. 879. 2. (1905) 90. W. N. 584. 
3. (1914) 17 M.-L. T. 85. 4. (1911) Ii L. R. 37 Mad. 25. 


5. (1907) I-L. R. 80 Mad: 447: 6. (1916) 20 C. W. N, 1854. 
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doubtful whether the two earlier Madras decisions are correct. 
If the decision in this cage depended solely upon that question, I 
would have felt bound to refer the matter to a Full Bench; but I 
think that this case can be disposed of upon other grounds... 1 
agree with Mr. Sitarama Row that the fact that a party against 
whom an issue ig decided has no right of appeal does not affect the 
rule of res judicata. Thereis nothing in the language of S. li tç 


suggest such atest. The language of explanation 2 to that section - 


implies that the competence of a Court for purpose of 7es judicata 
is not affected by the fact that its decision is not appealable. It 
is true that this explanation was introduced to put an end to a con- 
troversy which existed as to whether when a decree is not appeal- 
able to the same tribunal the Court which decided the earlier claim 
can be held to have been competent to adjudicate upon the subse- 
quent claim litigated in a superior Court.’ None-the-less, the wide 
jJanguage of the explanation shows that the legislature did not 
intend that the test of res judicata should depend on the right of 
appeal. I therefore dverrule the first contention, Mr. Ananatha 
Krishna Aiyar then argued that the decision on Exhibit A was 
not necessary for the conclusion which was come toin the 
suit, and that consequently the matter is not ires judicata. The 
cases on this point may be grouped under four heads: the first 
class of cases relates to the decision on issues which are altogether 
unnecessary for the disposal of the case. For instance, 
decisions on the character of the defendant’s holding where 
the suit is dismissed on the ground that there has been no 
notice to quit or that there had been no exchange of pattas 
and Muchilikas: D. Narasamma v. D Kannaya 1, and Muthu- 
kumarappa v. Arumuga,? represent this class of cases. In 
these cases as the pronouncement upon the tenure of the defendant 
was not necessury for the disposal of the case, the decision upon 
that issue was held not to be res judicata. It is to this class of 
cases the observation of Sir R. Collier in Rajah Run Bahadur 
Singh’ v. Mussumut Lachoo Koer ?, that “as the decree was not 
based upon it, but in spite of it” dere can be no res judicata, 
applies. See also Nundo Lall Bhuttacharjee v. Bidhoo Mookhy 
Debee 4, Thakur Magundeo v. Thakur Mahadeo Singh 5, and 
1. (1881) I D. R. 4 Mad. 184 4. (1883) I. L. R. 7 Mad. 145 


8. | L. R. 12 I. A. 28: LLR 116.301. 4. (1836) I. L. R. 13 Cal. 17. 
5- (1891) I. L. R. 18 Cal. 647. 
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Shib Charan Lal v. Raghu Nath 1. The second class deals 
with cases where although the decision of an issue is unnecessary 
for the disposal of the case, still for some reason’ the Court 
embodies that decision in the decree itself. Then the matter 
becomes res judicata not on the ground that there has been a 


decision on the issue, but because there is a decree of the. 


. Court which is binding upon the parties: Kaperi Ammal 
v, Sastri Ramier 2, and Mota Holiappa v. Vithal Gopal 8, 
The third class relates to judgments which decide more than 
one issue; but it is doubtful from those judgments on which of 
these issues the final conclusion was based. In such a case the 
decision on both the issues will be res judicata. See Peary 
Mohan Mukerjee v. Ambica Churn Bandopadhya +, and the recent 
decision of the learned Chief Justice and Justice Phillips in 
Appeal No. 62 of 1913*. Now I' come to the fourth class. In 
‘the fourth class, the decision upon the issue is - necessary, but 
unfortunately, the party against whom that decision is given could 
not appeal against it as the final decree is in his favour. In such 
a case it seems to me that the decision on the issue would be 


res judicata. The proper procedure where the defendant is- 


affected by a decision on an issue which he has not the oppor- 
tunity of contesting in appeal may beas suggested by Pethe- 
ram C. J., in Jamattunnissa v. Latifunissa 5, that is to 
say, he can ask the court which has given an adverse decision 
on a material issue to embody ıt in the decree so that he 
may have a right of appeal against sucha decision. But if he 
neglects the opportunity and the decision itself is necessary for 
the disposal of the case, there seems to be no escape from the 
bar of res judicata. On the whole I have'come to the conclusion 
that ‘the decision of Mr. Best in 1886 which was absolutely 
necessary for the decision of the case and which has stood 
unchallenged for thirty years is binding on the parties, 
and that Exhibit A should be construed as a mortgage by condi- 
tional sale and not as a sale with an option-to repurchase. 


This conclusion throws me back upon the question whether 


the suit is barred by limitation. Article 134 has given rise to 
‘conflicting decisions. Ido not propose to examine them at any 
‘1, (1895) I D. 17 All 174. 2. (1905) I L- R. 26 Mad. 104. 
8. (1916) I L. R. 40: Bom. 662. 4, (1897) I: L. R. 24 Oal. 900. 


5, (1885) I L. R. 7 All. 606. 
* Becretary of State for India v. Maharaja of Vencatagiri. 31 M. L. J. 97,. 
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Muthaya length'in the present case. In Radanath Doss:v. Giaborne;l‘at-a 
ie ' time when‘the corresponding Article of the Act-of 1859 contained 
Kanthappa the words “in good faith’ Lord Cairns delivering the judgment 
— _ of the Judicial Committee held that the burden of proving that the 
ea purchaser acquired an.absolute interest in the property lay ‘upon 
' such- purchaser. . In the Acts of 1877 and 1908, in addition to the 
other changes, the words .*“ in good faith ” were omitted. '.It sis 
unnecessary to canvass the reasons which led. the legislature to 

omit these words. In Radanath Doss v. Gisborne, t the Judicial 
Committee pointed out that, it must be shown that the purchaser 

honestly believed that he was acquiring an absolute tight to. the 

property. This deduction was made’ not_because of the existence 

of the words “in good faith ” but because of the use of the expres- 

sion ‘purchaser’. I do not. think that the changes introduced 

by the Act of 1877 and of 1908 have absolved the Court 

from the ‘necessity of coming. to a conclusion upon this 

question If the transferee bargained for and believed he was 
bargaining. only for “the interests of the mortgagee, he cannot 

acquire title as the absolute owner of the property. After’ all, 

article 134 1s only a branch of the law of prescription, and the 

question to be determined would be what it is that the purchaser 

prescribed for. The fact that he knew that his vendor had orily 

a mortgage right would not be conclusive on this question. The 

real test would be, did he ask for and obtain an absolute right ‘in 

the property and believe himself that he was having an absolute 

interest in it ? In Pandu v. Vithu, 2 thatis the test that was 
suggested; Kannuswamt Thanyirayan v. Muthuswami Pillai, > to 

which Mr. Ananthakrishna Aiyar drew our attention quotes 

that case with approval. Ido not think that Swbbatya 
Pandaram v. Mahamad Musthapa Maracayar,4 decides any- 

thing to the contrary. Singaram Chettiar v. Kalyanasundarain 

Pillai, 5 is in favour of this view. See also Baluswamy Iyer y, 
Venkitaswamy Naicken® The language of the afticle is not 

opposed to this proposition. In the present case this question hits 

not been considered by either of the Courts below. I express no 

opinion on the question of the burden of proof, bearing in mind 

the observations of Lord Parker of Waddington that the Courts 

in this .country~are “too prone to base their decisions on the 


1 (1871).14-M. I A-1. - 2. (1894) T. L.R. 19: Bom. 140, 
B (1917) M. W. N.S’ i 4, (1916) 32 M. L. J.185. 


X 


5. (1914) 1 L. W. 687. 2: G8. (1916) 82 M. L, J. 24. 


Y 
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abstract theory as to onus. But seeing that the plaintiff. seeks 


to disturb a possession which has been with the defendant for:a ¢ 


considerable period, prima facie, he, must be called upon to 
prove his case. There must be a finding on the following issue :> 

ʻe Did the executant of Exhibit I intend to transfer an absolute 
interest in the property ? and was it the intention of ‘the parties 
that there should be an absolute transfer of title to the property ? 


Finding on the evidence on the record within a month from ` 


thé date of the re-opening of the Court. Seven days for objections. 
Bakewell, J.:—I agree that the document which forms ‘the 
root of the respondent’ s title must as between the parties be held 


to be a mortgage, and I propose to deal on] y with the question of . 


limitation. It is I think clear from the wording of article - 148 of 
the Limitation Act, 1908, that it deals with suits in which the 
cause of action arises upon the contract of mortgage, and the 
article applies to a transferee of the mortgagee’s interest under 
that contract: Article 134 therefore provides for.cases where the 
transfer of mortgaged property by the mortgagee gives rise to & 
cause of action apart from the mortgage contract. The condition 
of good faith on the part of the transferee which was contained 
in S. 5 of Act XIV of 1859 has been eliminated from article 134 
but otherwise the article substantially eo with that 
section read with Cl..12 of S. I. 

In Radanath Doss v. Gisborne,’ their Lordships of the Privy 
Council in discussing S. 5 of the Act of 1859 considered 
separately each of the three pone ee prescribed thereby, and 
defined “ purchaser "" as meaning “ some person who purchases 
that which de facto is a mortgage upon a representation made 
to him and in the full belief that it is not. a mortgage but an 
absolute title.’ They held that the pleadings did not allege, 
and that there was no evidénce of, any negotiation for, such a 
purchase and “no evidence of any allegation on the part of 
the vendor which would lead Messrs. Gisborne and Company 
(the transferrees) to believe that this was an absolute. title which 
they held to the property in question. The only ¢ evidence that they 
were purchasers at all is the produttion of the purchase deed,” 
which their Lordships held contained “no evidence of 2 statement 
on the part of the vendor or of any belief on the part of the pur- 
chasers that the property of the Maheeanwan Estate -was a 

1, (1871) 14 M.I. 4.1, l 
56 
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property which the vanor claimed to hold by what. we should call 


` in this country a fee simple title.” The word “transfer” includes 


a purchase (see Transfer of Property Act, S. 5) and the transac; 
tion in the present case is alleged to be a purchase, and I think that 
their Lordships’ observations apply to Article 134. l TE 

' It follows that a transferee who claims the benefit of the 
article must, adduce evidence that he intended to purchase an 


. absolute title, which will be in the first place the deed of. transfer 


but may also consist of the contract of sale and the negotiations 
which preceded it. An important preliminary to a sale of 
immoveable property, which seems however to.be frequently 
neglected is a careful investigation of the vendor’s title, and I 
think that their Lordships had this in mind when in the passage 
first quoted they refer to a representation made to the purchaser 


and to his full belief that he was acquiring an absolate title. 


Evidence as to the documents of title produced by the vendor, and 


the steps taken by the purchaser to ascertain the foriner’s title to 


‘ the property will be important as showing the interest intended 


fo be transferred. If, for instance, it should appear that the 


purchaser refrained from calling for and examining the title 


deeds and from examining the register of assurances, or from 
enquiry as to who was in possession of the property, or otherwise 


‘abstained from means available to. him of ascertaining the 
title or that he in fact inspected the mortgage document under 


which the vendor claimed the property, there ` would. be 


‘evidence .upon which-the Court might hold that the parties did 


not intend to transfer an absolute property but such interest only 


‘as was vested m the transferor, or possibly that the mortgagee 


intended to commit .fraud upon the mortgagor and that 
the transferee was accessory thereto or did not act: in good faith. 


(See '§.18 of the Limitation Act). If, on the other hand, the 


title adduced’ by the vendor and the deed of transfer to the pu - 
chaser are’ consistent with an -intention to transfer an absolute 


interest, the burden will lie upon the plainti'f to show that the 


circumstances of the transfer negative such an intention, 


This view appears to me to be suppor ted by the decisions of 
this Court reported i in Kannuswamt Thanjirayan v. Muthusams 
Pillai land Baluswamy Iyer v. Venkitaswamy Naiken 2 and 
Subbaiya Pandaram v. Mahomed Musthapa Ma Maracayar 3, 


1. - (1917) M, W. N. : 2. (1916) 82 M, L. J. 94. 
. (1916) 32 M. L, J. 85, 
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- /The'Lower Appellate Court has ‘dealt’ with the case in'a very 


sürninary manner and I would remand--it to that Court . for a 


finding ‘on the issue framed by my Jearned ‘brother, 
"©: [In compliance: with the order contained in the above 
judgment, the District Judge of South Kanara submitted , a 
finding $ò the effect, that the executant of Exhibit I, intended to 
transfer-:an absolute interest, and‘that the intention of the parties 
‘Was’ ‘that there should be an absolute transfer of title of the 
property |: | 
- The Court delivered the following - p 

“Judgment :— We accept the finding and dismiss the Second 
Appeal with costs. ` - . a. 


Ia 


O NV l 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


' PRESENT :—MR. JUSTICE SESHAGMRI 
' JUSTICE NAPIER. ” E E 


Anpe ak * (Plaintiffji: 


AlyaR AND MR? 


*Subramania Aiyar e ee 
Liuli? K) a a 


"Natàyanaswamī Vandayar alias 
ls Narayanaswami Tevar. 


Travis fero f Property ‘Act, Section da Dosi Neate of more amount than 
"is actually due on- the mortgage, validity of —Deposit with conditions not covered by 
‘the section—Objection-to deposit, waiver of —Right to,interest. 

v’: In the year 1902 the defendant obtained a usufructuary, mortgage of several 
items ‘ot property. In 1908 the plaintiff purchased in court auction a portion of 
‘the ‘property subject’ however to the deféndant’s mortgage. On the 9th January 
‘7912 plaintiff deposited in court the full amount due on. the mortgage and present- 
ed a petition requesting the court to pass an order ‘' „ directing the counter- 
petitioner (defendant) to hand over all the mortgaged properties with the produce 
‘to the petitioner ‘plaintiff) on receiving the mortgage monay or diracting tha 
 couinter-patitioner-(defendant)-to hand over the lands: ‘purchased by the plaintiff in 
auction on receiving a proportionate amount; ‘making the counter-petitioner liable 
for costs and granting, other reliefs.’’ The court gaye notice of the deposit under 
$. 83 of the Transfer of Property Act, but the mortgagee took no objection that 
the mortgagor’had not deposited the amount*’ remaining due on‘ the- mortgage BB 
required by the section but merely declined to accept the ‘amount. deposited on the 

_ ground that there was: only. an offerto pay a proportionate amount without specify- 
ing what that amount aétually was. ‘Tho mortgagee also’ oxprasged his willingness 

‘to ‘hand’ over such of the. ' propettias as had besn purchased-: “by the plaintiff on 
receiving the Whole of the ‘mortgage money -As the; parties were:not able to come 
to terms the. ,cqurt passed , the following order on plaintiff’s petition '‘ Counter 


* 8. A. No. 684 of 1916," . *.2... 80th October, 1917. 
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petitioner (defendant) refuses to receive the money. Petitioner (plaintiff) is 


- referred to a regular suit. This petition is dismissed.’’ In 1913 plaintiff brought 


æ suit for redemption of the properties. purchased. by him and it was found that the 
deposit had remained in court all along since 191% and that the amount 
stated in thee plaint as due tothe defendant in respect of the suit properties 
was correct. Held, that there wasa god deposit of the mortgage money and. 
the plaintiff was entitled to ‘interest on the amount of deposit after the date ‘of 
service of the plaint and the summons on the defendant. 

Per Seshagiri Aiyar, J: —A tender of a sum larger than the amount remain- 
ing due on a mortgage is a valid tender under S 83 of the Transfer of Property 
Act. 


Cases on the subject discussed. i 
Second appeal-against the decree dated 19th J anuary 1916 
of the District Court of Tanjore in A. S. No. 280 of 1915 prefer- 
red against the decree of the Court of the Subordinate J sage of 
Negapatam in O, 5. 69 of 1913. 


T. R: kamadondie Avyar and S. Rangaunu for the 
Appellants. 

K. R. Narayaneoswami Aiyar for the Respondent. 

The Court delivered the following 


Judgments:—Seshagiri Aiyar,J: —This suit is for redemption. 
Although | the question of the. priority of the two Inortgages;in dis- 
pute is not easy to determine, I shall proceed on fhe same assump- 
tion on which the courts below have acted throughout The de- 
fendant obtained a mortgage of the A schedule properties in 1902. 
On a portion of these properties which are included in the B 
schedule there was a mortgage to one Bava Rowther. This 
Rowther’ brought a suit on his mortgage. The properties were 
put up to sale and the, present plaintiff purchased the B schedule 
properties alone in 1908, subject to’ the defendant's mortgage. 
After he, became the purchaser, the plaintiff presented an appli- 
„cation under 8.8 of the Transfer‘of Property Act, in January 1912 
calling upom the ‘defendant to receive the amount due and to 
deliver up the title-deeds. This application is Ex. Q. In it` 
petitioner states that he has paid into court the whole of the 
money due on the ‘mortgage’ of the A, schedule properties, and 


_ asks the defendant ‘to accept the amount and to give him 


possession ofall the properties. : Then he makes an alternative 
‘request to thé%effect that if the defendant is. willing to receive the 
principal: amount “due in ‘respect of the B: schedule properties , 
alone, he may draw out that sum from court and give possession ‘of 
the B, schedule properties. The reply of the defendant is Ex. R. 
I will use his own language in referring to it. In paragraph: 2 he 
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says, “As there is only an offer to pay only the proportionate 
amount, I am unwilling to accept the same, „ The petition does not 
state how much is the. proportionate amount, and I am not willing 


to accept it. In paragraph 5 he says that he is willing to hand: 


over the B schedule lands alone on receiving the'whole of the 
amount of the mortgage due upon the A schedule properties. As 
the parties were not able to come to terms, the Subordinate Judge 
passed this order upon the:plaintiff’s petition: ‘“‘ Counter petitioner 
refuses to receive the money. Petitioner 1s referred to a regular 
suit... This petition is dismissed.” “Thereupon: the present suit 
was. brought. It is admitted that ever since the 9th January 1912 
when the money was deposited by the plaintiff, it -has remained in 
court and has not been drawn out by him. In the present suit. the 
plaintiff asked that he should be allowed to redeem the. B. schedule 
properties on payment of Rs. 1800 and odd out of the sum ‘of Rs. 
3,650 deposited by him. The defendant raised various objections. 
He stated the same grounds which he put for ward. in the counter- 
petition. He also raised the plea that the plaintiff was only a 
benarnidar and as such was not ‘entitled to redeem the property. 


The Subdrdinate Judge found all the’ issues ‘against the defendant 


„ånd: gave a decree to the plaintiff as prayed for. He found ‘that 


the ‘sum of Rs. 1,852-3-10 mentioned in the plaint was the correct 


amount payable in respect of the. B “schedulé properties. In 
appéal the District Judge confirmed the findings of the Sub- 


ordinate Judge upon all the points except upon the question of 


interest and mesne profits. He held that*the plaintiff was the 
reäl owner, and that the defendant is only | entitled to the pro- 
portionate athount dué upon the B schedule properties. - But, he 
‘was. of opinion that the tender’was not‘ a Valid one and that con- 
séquently ’ interest did not cease to'run from the date’ of ‘its 


deposit in court, ` That is the main’ point to be decided by Us. = 


I am unable to. agree with the District J idge on the question 


of the validity, of the tender. | S. 83 of the Transfer of Property . 
Act says : .. The mortgagor or-any other person entitled to, 


institute ay sa may deposit......t0 the account of the mort- 
gagee the amount remaining due on the mortgagee.” “The second 


paragraph says:, The court shall- call upon the. mortgage by- 


notice to state the amount: then: due on the mortgage and his 
willingness to. accept the money’in full discharge of ‘such; amount, 
The section does not say. that nothing’ more than thé amount 
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ho 


Subramauia actually due should be paid. Of course if the money depdsited is leds 


A et than the amount payable to the mortgagee, the section will not" be 
hararon satisfied ; but: where more than the amount due is paid, I fail to 


Vandayar. see anything in the section to compel]: me to hold that the amount 
Séshagiri remaining : due has not been paid. The English authorities to 
Aiyar, J. which I shall presently refer support the view I, have taken?*“In 
the earliest case on the subject, Wade's casé 1 the resolution as it 
is called, is thus stated: Resolution 3°: “A tender of more ‘than? is 

_ due is good.” This decision was followed in Douglas v. Patrick: 2 
by>a Bench of four. Judges including Chief Justice: Kenyon. 
Ashurst, J., said: “There is no doubt ‘that a tender of thegreater 
includes the- smaller sum”. Buller and Grose, ‘JJ „use almost 
the same language. These two-cases and others were! considered 
in-Dean v. James 3. Four Judges, of the King’s Bench headed by 
Denman, C. J. accepted the correctness of the.earlier decision. 
Liittledale, J., said, “This case falls within the third resolution.in 

: Wade's case } that if a man tenders more than he ought -to pay,’ it 
is good, for Omne mäjus. continet in se minue and the other“ought 
to accept so much of it as isdueto him.” In. Bevans'y, 
Rees 4 the’ Chief Baron and three other Barons-affirmed:the 
proposition laid down in the earlier case. The Chief Baron said : 
“I am prepared to say: that if the creditor knows the -amountidue 
-to him and is offered'a larger sum and without any. objection.on 
. the ground of want of change makes a collateral objection'’that - 
:would be a good tender.” I may mention in this connection ‘that 
~ there are some curious decisions in the English Courts ‘to the effect 
that where a debtor on paying a larger sum asks the creditor-to 
‘take what is due‘to him and return the balance with a.change, 
- that will.-not be good tender. I have not‘examined this. matter 
¿ yery carefully to’seeon what principle this exception as regards 
. a claim for change is-based. Probably itis due‘to the idea that 
the creditor should not be put to any trouble in accepting a tender. 
I do not think that-in this country where we are not obsessed by 
‘technicalities of such a narrow description, we shall be ‘justified ‘in 
accepting a rule that- where a person tenders a larger-amọunt' and 
asks for a change, he should not have the benefit of the: tender. 

' Apart. from this rule as to the claim for a change, the decisions I 
have referred to, affirm the principle which has been consistently 





ea 


‘+, 1. (1601) 5 Coke’s' Rep. 114. 2. (1790) 3 Term Rep. . 088. 
3. (1883) 4 B. and Ad: 547 ~ TE 2 (1889) 5 M. and W. 3806. 
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laid.down since Wade’s.case 1. A)l these decisions had been given 
before the Transfer of Property Act, was enacted, I feel no doubt 
that the framers of the Act had these decisions in their mind. in 
drafting the rule as to tender and deposit. It is to be remembered 
that the rule as to tender is a part of the law as to the perfor- 
mance of a contract. Section 38 of the Contract Act which uses 
the term ‘ offer’ lays down three conditions. _ The offer must be 
unconditional ; it must be made at a proper time and place; and 
‘the thing offered must be produced for inspection. 

-So far I have been able to see there are no provisions in any 
‘English Act relating to tender. The practice is referred to in 
Bullen and Leake, pages, 710 and 711. -There is an analogous 
‘provision in the Rules of the County Court. 

Now I shall refer toafew Indian decisions which were 
quoted on behalf of the respondent. All that’ was decided in Ven- 
kataramayyarv. Rangaswam Iyengar 2 was that a mortgagee 
should not be compelled before accepting the tender to decide a 
dispute which has arisen betweén the parties as to the extent of 
the subsisting interest of the mortgagor in the equity of redemption. 
-zI donot think this decision is against the view I have enunciated, 
In Lal Batcha Sahib v. drcot Narayanaswami Mudaliar 3 Sir 
Arnold White, C.J., and Ayling, J.. held that an offer to pay such 
amount as may be due ona settlement of --accountif the payee 
‘would execute an indemnity bond, is not a valid tender. To use 
‘the language of the. Contract Act, in that. case there was no 
-unconditional offer. In Subbat Goundan v. Palani Goundan t 
where a tender of money which was less by nine pies was made, 
-the learned Judges seem to have held that it was not a valid 
“tender. -If I were deciding that case I would have applied’ the 
-maxim de minimus non curat lex; however that may be, the 
‘principle that where a man tenders less than what is actually. due 

~ ig not a good tender is the only proposition. that must be taken to 
- have been laid down in that case. In Ayyakutti Mankondan v. 
` - Pertasamt Kavandan 5 it was held by -Coutts Trotter and 
- Kumaraswami Sastri, JJ., that where a bond contains a stipula- 
tion by way of penalty and the debtor deposits in court. what he 
considers to be reasonable compensation for the penal claim, it 
. is a valid tender. l SEE. 
4. (1601) 5 Goke Rep. 114 2. (1912) 23 M. L. J. 588. 
4. 


3. (1910) I. L, R. 34 M 820. (1916) 80 M.-L. J. 607. 
. 5. (1915) I, L. R. 89 M 579.. oo 
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The principle to be borne in mind, especially.in this country, 
is that the parties should be given an opportunity of making a 
bona fide attempt at performing the contract. If that requirement 
is complied with, the righ's of the parties should not be defeated: 
by technicalities. Of course, if the law imposes conditions, we are 
not at liberty to disregard them on the ground that they are 
against justice. Iam of opinion that the tender in January 1912 
was valid, At any rate so far as the ceasing of interest from 
the date the defendant was served with the summons in the 


_ present. case, is concerned, I entertain no doubt about it. The 


defendant was informed by the plaintiff that the money was 
already in court; he was told what the exact sum was which was 
due and payable to him ; he was further told that be could draw 
that amount from court. The courts below have found that the 
exact amount mentioned in the plaint was the sum which was 
payable to the defendant and noching more. 

Under these circumstances, the principle of O. 24, R. 3 of the 
Civil Procedure Code applies, and the plaintiff is entitled to 
interest after the date of the service of the plaint and the 
summons on the defendant. I would modify the decree of the 
lower: Appellate Court by giving interest to the plaintiff from the 
date of the service of the plaint and summons on the defendant. 
The parties are entitled to propationate costs in this court and in 
the court below. 

Napier, J.:—I have found some difficulty in holding that 
there was a deposit within the meaning of S. 83 of the 
Transfer of Property Act, for, in my opinion, the -petition which 
was filed with the deposit was not a petition contemplated by the 
section. The section .requires that the mortgagor should deposit 
to the account of the mortgagee the amount remaining due 
on the mortgage, zand that thereupon the court should give 
written notice to the “mortgagee, and he, on presenting a petition 


_ stating the amount then due on the mortgage and his willingness 


to accept the money so deposited, is entitled to receive the money. 


Now, the appellant, according to the language of his petition, 
‘sought something different. He asked the court to pass an order 


“ directing the counter petitioner to hand over all the said othi 
lands with the produce to the petitioner on receiving the othi 


“amount of Ks. 3;650, or directing the counter petitionér to hand 


over the lands (along with the produce) bought in auction on 


receiving the proportionate amoint, making the counter 


bea 


J 
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petitioner liable for the costs and “granting other. ‘reliefs. This ‘Subramania 
petition ‘is clearly not contemplated by «the Act... This court has, ` ae 
‘under its power to make rules given by 8. 104 of the Act, framed Narayana: 
„Z rules for the Original “Side which, though- not .applicable'to the = Vandayar. 
present case, indicate the scope of the section. They require that Napier, J. 
the mortgagor should file an affidavit stating the: facts’ of the case l 
and in addition to depositing the amount due on the mortgage, 
deposit in court a sum sufficient to provide for the ‘costs of the 
mortgagee etc. ‘They do not contemplate the exercise by.the 
“court of any discretion in the- matter of making either party liable 
for costs or granting any relief. I am ‘clear, therefore, that if the 
court had refused to take any action’ on this’ petition the proceeding . 
purported to be taken under’ Section ` 83 would have -been bad. 
However, the court did give notice to the mortgagee’ and I-must 
take it that it treated the application as being in proper form. 
The mortgagee did not take objection that the mortgagor had not 
deposited-the amount remaining due on the-mortgage 60 as to 
enable him to decide whether he would accept the money 80 
deposited i in full discharge of the amount as calculated by him. 
Just'as it was the ‘duty of the mortgagor tó deposit the amount 
- remaining due, so it was the duty of the mortgagee to state ‘the 
amount then due on the mortgage.. It appears fo me ‘that if he 
- had stated the amount as some figure under the whole éthi amount 
and had claimed to receive that amount out of the total amount 
deposited, he would have been entitled to do so. It is on this footing 
alone that I can find that proportionate amount on such properties 
waa, in fact, deposited. If the petition was to be read as requiring 
the court to ascertain what the proportionate amount was, I 
should certainly hold that there was no próper deposit ; but in the 
view that the petition left it to the mortgagee ‘to take whatever 
sum, under the total amount, which “he thought he was 
entitled to as proportionate, ‘I am not prepared to say that the 
deposit ‘was not good. I agree with -the order of my ‘learned 
brother, — | ee ë i 
“AWW a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_Praesent:—Mr. JUSTICE AYLING AND MR. JUSTICE 
SESHAGIRI ÅIYAR. 
A. K.T.K.M. Sankaran Nambudripad ... 4 ppellant® (Plaintiff). 


v. 
S. N, Ramaswami Aiyar and others ... Respondents (Defend- 


ants). 
Land Improvement Loans Act, (XIX of 1883) Ss. 4 and 7 (1) ij- Lóan for 
improvement, what is—Sale of land if free of prior incumbrances—Madras Revenus 
Recovery Act (IT of 1884) S. 42—Proviso to a section, effect of. 

The provisions oi B. 42 of the Madras Revenue Recovery Act (IIT of 1864) 
apply to a sale under S. 7 (1) (c) of the Land Improvement Loans Act and a sale of 
land under the provisions of the latter enactment is free of all prior incumbrancas. 

Ramachandra v. Pitchat Kanni}, Chinnasami Mudali v. Tirumalai Pallas 
and Secretary of Staite ?, Secretary of State v. Pisipati Sankarayya 8, referred to. 

A loan which was applied for and obtained for the purpose of effecting an 
agricultural improvement doas not cease to be such simply beoausa the borrower 
started the ‘‘ improvement” before he actually received the loan from: the Govern- 
ment or because a second instalment of the loan wae disbursed by the Government 
when the first had not been fully utilised within the fime prescribed by tha rules 
framed by the Government. | 

The, words of a proviso cannot bs used to extend the operation ofthe section 
to which it is attached. But where there is doubt as to the true meaning of the 
substantive part of a section, it is legitimate to look to the words of a proviso, 
in order to determine the proper interpretation of the section, 

West Dearby Union v. Metropolitan Life Assurance Society 4, relied on. 


‘Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O, S. No. 148 of 1915. . 
©. V, Ananthakrishna Atvyar and P. V. Parameswara 
Aiyar for Appellant. _ 
The (Acting) Government Pleader v. Ramesam for pee pendent 
The Court delivered the following 
Judgments :—Ayling, J :—The main point for our disposal 
in this appeal is the general question raised in the single issue 
framed, whether the provisions of S. 42 of Madras Act II of 1864 
apply to a sale under 8. 7 (1) (c) of the Land Improvement Loans 


- Act (XIX of 1883): in other words, whether such a sale ig free of 


‘prior encumbrances. 

The Subordinate Judge has decided that it is: and in my 
opinion, he is right. The point is not covered by authority as the 
cases quoted on appellant’s side (Ramachandra v. Pitchatkanne 1 
and Chinnaswamt Muda v. Tirumalar Pillai and the - 
Secretary of State for India *) all relate to sales under clause (a) 


| A. B. No. 877 of 1916. 29th January, 1918. 
1. (1884) 1.L.R.7M 434. 2.” (1901) I. L. R 26 M. 572, 
3. (1910) I. L. R. 84 M. 493. 4, (1897) A. Ç. 647. 
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(and not clause c) of section T (1), A comparison of the various 
clauses a,b,c, and d shows that the framers of the Land Improve- 


ment Loans Act considered that .there was some substantial 
difference between a sale for arrears of land revenue of the land 


on which the arrears accrued and a sale for the same purpose of’ 


other lands whether belonging’to the defaulter or some one else. 
The same distinction was present to the minds of the learned 
Judges in the earliest of the above cases Ramachandra v. 
Pitchatkanni: 1 After referring to various sections of the 
Revenue Recovery Act they suy, ‘‘the intention is clear that the 
purchase is free of prior encumbrances, only when the arrear is 
ofa public revenue of which the land is the first security by 
statutory. declaration ”; and again, “arrear of abkari revenue is 
not due upon any specific land owned by the abkari renter.” 
This, in fact, seems to be the main ground on which their 
decision’is based. The judgment in Chinnasami Mudali v, Tiru- 
malai Pillai and the Secretary of State for India * also draws 
the same distinction. The above decisions are therefore of no 
help to appellant in the present case, and indeed indirectly 
tend to a conclusion adverse to him. 

The learned vakil for appellant,has argued that the words 
"in all or any of the following modes’’ and “ as if ” contained in 
S. 7 have reference solely to procedure and were not intended by. 
the Legislature to import the operation of S.. 42 of the Revenue 
Recovery Act. The weak point in this argument is that he is 
unable- to indicate (and we are unable to detect) any difference 
between the procedute laid down for bringing to sale the lands on 
which arrears of land revenue have accrued, and other lands 
liable to.sale for the same arrears. On this view, the inclusion of 
a special clause (c) is unexplained. 


In this connection, reference has been made to a decision . of 


this court in the Seer etary of State for India in Council ¥. 
Pisipati Sankarayya 8 in which Miller and Munro, JJ., held that 
all sales of land for arrears of land revenue were free of encum- 


brances, whether the lands sold-were those on which the arrears . 


accrued or other lands belonging to the defaulter, It may be 
argued that on this view of the law the enactmen t of clause (c) in 
addition to clause (a) is in any case unnecessary. JIthink the 
explanation lies in the fact that the Land- Improvement Loans 


——— a ra, o LLR BMD 
1, (1884) 1. L. R.T M. 434. (1901) I. D- R, 25 M. 573, 
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Act is an Act of thé Government of India and that-there is'no 
reason to suppose that it was framed with sole regard to the pro- 
visions of the Madras Revenue Recovery Act. Other Revenue 
Recovery Acts in force in 1883 recognised a distinction between 
the conditions of sale of land on which arrears had accrued and 
other lands belonging to the defaulter: Vide Ss. 11 and 12 of. 
Bengal Act (VII of 1868), Ss. 94 (f) and (g) and 108 of the 
Central Provinces Lanč Revenue Act (XVIII of 1881) and Ss. 

133 and 135 of Act XVII of I876 Oudh Land Revenue Act. 

Even assuming, therefore, that the framers. of the Land 
Improvement Loans Act shared the view of the Madras Act II 
of 1864 taken by the learned Judges in The Secretary of State for 
India in Council v. Pistpatt Sankarayya 1, this is not inconsistent 
with their having deliberately distinguished the cases, having in 
mind the provisions of the Acts in force in other parts of India. 

Even in this Presidency, so far as I am aware The Secretary of 
State for India in Council v. Pisipati Sankarayya ‘was the first 
case in which the broader view of the applicability of section 42 
was expressed ; and, with all respect to the learned Judges in that 
case, I am inclined to think the learned Judges, who decided 
Ramachandra v, Piichakanni 2 were inclined to take the 
narrower view. ‘There is no reason to suppose that the framers 
of section 7 of the Land Improvement Loans Act acted under the 
impression that there was no difference in this respect. 


I am-inclined to think that while’ the words “ in all or any 
of the following modes’, if they stood alone might be indicative 
only of procedure, some wider meaning should be attached to the 
words, “as if ” in clause (c) when contrasted with the words 
“according to the procedure &c.” in clause (d). The use of the 
latter words is significant and shows at any rate, that the framers 


of the Act had other words in their minds, which might have 


been more equitably employed to express the meaning contended 
for by appellant’s vakil. 


There is, however, another argument, to my mind anae 


on the point, furnished by the proviso to the section, which runs: 


“provided that no proceeding in respect of any land under clause 

(c) shall affect any interest in that land which existed before the 

date of the order granting the loan, other than the interest of 

the borrower, and of mortgagees of, or persons having charges on; 
}. (1920) I, L- R. 34 M 493. 2. . (1884) I. L. R. 7 M. 408, 
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that interest, and, where the loan is granted under section 4 with 
the consent of another person, the interest of that person, and of 
` mortgagees of, or persons having charges on, that interest”. 


` This clearly implies that the interests of prior mortgagees are 
affected by a sale under clause (c) and | is in fact incapable of any 
‘ other meaning, Mr. C. V. Ananthakrishna Aiyar’s only argu- 
ment in this connection is that the words of a proviso cannot be 
used to extend the operation of the section to which it is attached. 
This is ne doubt true, and is clearly established by the judgment 
of the Privy Council in the case on whith he mainly relies 
West Derby Union v. Metropolitan Life Assurance Society }, 
but where there is doubt as to the true meaning of the 
substantive part of a section, it is surely legitimate to look to the 
words of a proviso to it in order to determine which interpretation 
is correct, This is recognised by Lord Herschell in his judgment 
in the very case referred to. It cannot be said that the words of 
the main part of the section read so clearly in appellant’s favour 
as not to be at any rate, ambiguous: and here we have a proviso 
which is: perfectly compatible with one interpretation, and 
clearly incompatible with another. It must also be noticed that 
one main objection of their Lordships to reference to provisos is 
inapplicable to the’ present case: viz., that provisos are frequently 
inserted simply to allay the apprehensions of persons against 
whom the Act was never intended to apply. This cannot be said 
of the exception against mortgagees which is contained in the 
proviso itself. There is nothing as far as I can see in the judgment 
of their Lordships in that case to preclude reference to the proviso 
for the interpretation of the section with which we are dealing : 
and it seems to me to be conclusive against appellant. 

I must therefore hold that a sale of land under Section q (I) 

(c) is free of encumbrances. 


p:a Two other objections raised on behalf of appellant may be 
briefly noticed. It is pointed out that Rs. 2,506 of the first instal- 
ment-advanced was devoted to discharging a loan privately taken 
for the purpose of paying for ah oil engine, the installation of 
which on the.land was part of the improvements for which the 
loan was granted. Appellant contends that to this extent the 
loan from Government cannot’ be said to have been taken for 
the purpose of making an improvement within the meaning of 
— 4. (1897) A.O. 647, 


„i 


i Sankaran 


Nambudri- 
ie 


Haman 
Aiyar. 


Ayling, J. 


Sankaran 


Nambudri- ` 


_ pad- 


KO 
Ramsswami 
. . Alyar. 


Ayling 3 J ‘ 


Seshagiri 
Aiyar, J 


450 | , THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXIV 


section 4 of the Act. ` No authority is quoted and I am unable to 
accept such a contention, A considerable time usually elapses 
between the application for a loan under the Act, and its disburse- 
ment to the borrower: and in the present case the borrower 
being anxious to set about the work, arranged to purchase the 
engine on the hire purchase system, and apparently took: a 
temporary loan from some private person to enable him to dis- 
charge the earlier instalmenis. There is nothing in all this to 
affect the essential object for which the loan was taken from 
Government or the borrower's liability under the Act. 

The second objection is that, because the first instalment of 
the loan was not utilised within. the period allowed by the 
Government rules, the disbursement of the second instalment 
cannot be treated as the disbursement of a loan. under the Act, 
and to the extent of that instalment no priority can be claimed 
for it over plaintiff’s mortgage. This contention is also baseless : 
it is not denied that the first instalment had been utilised to the 
satisfaction of the Government officers on the specified improve- 
ments prior to the disbursement of the second instalment : and 
I fail to see how the action of Government in relaxing the 
strict operation of the rule regarding the time limit in favour of 
the borrower can prejudicially affect Government’s right in this 
connection. 

I would dismiss the appeal with costs of second respondent. , 


Seshagiri Aiyar, J :—Although I agree with the conclusion 
at which my learned brother has arrived, having regard to the 
fact that the point argued is practically one of first impression 
and to the important issues involved in its oes I nave 
ventured to add a few words of my own. 


The facts have been stated by my learned colicague and it is: 
unnecessary to repeat them. y 

The main point for consideration is whether a sale for the 
loan advanced by the Government in respect of agricultural 
improvement of a property avoids previously existing: encum- 
brances upon that. property. . Ido not agree with Mr. C. V: 
Ananthakrishna Aiyar that unless the loan is advanced for making 
future improvements, the provisions of the Act have no application. 
Where in anticipation of a loan from Government, work -which 
satisfied the definition of the term ‘improvement’ is started, in 

my opinion, the loan must- be taken to have been granted for th 
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purpose of making the improvement. The test is not whether 
the improvement was subsequently made but whether the money 
was applied for the construction of agricultural improvements 
upon the property. Nor do I think that the fact that time was 
extended for, completing the work. in regard to which the first 
instalment of payment was made, in any way affects the validity 
of the subsequent advances. The provision in the rules for 
the completion of the work within the time stipulated is mina- 
tory in its nature and is as much open to the Government to 
extend the time for performance as it is open to any private 
party to do in respect of contracts fixing a time for performance. 
The rules do not bind the Government to refuse the loan if ue 
time stipulated has been exceeded. 


On the main question, I have been greatly influenced by the 
contention of the learned Government Pleader on the inutility of 
clause (a) of Act XIX of 1888. If clause (c) of that section is ins 
tended to have the same result as clause (a) I am prepared to agree 
with the learned Vakil for the appellant, that the words, “as if 
they were arrears of land revenue” would prima facie only 
attract the procedure prescribed in the Revenue Recovery Act and 
not the substantial declaration contained’in sections 2 and 5 of 
that Act. The decisions of this court have been uniform on that 
question. See Ramachandra v. Pitchakanni}, Ibrahim Khan 
Sahib v. Rangasam Naicken ®, Kadir Mohideen Marakayar v. 


Muthukrishna Atyar®, and Muthusami Atyar v. Sri Sri’ 


Methanitht Swamier 4, But in cl. (c) of S. 7 we have in addition to 


the words, “as if they were arrears of land revenue,” a preceding 


and a subsequent clause which give a different complexion 
to the policy of the Act. The first . four words ‘out 
of the. land,’ and the last five words ‘in respect of 
that land,’ make it clear that the loan granted’ is 
to be regarded as a first charge upon the property. In’ Rama- 
chandra v. Pitchakanni 1 which was under the Abkari Act two 
eminent Judges of this court while holding that the words, “ in 
like manner as for the recovery of arrears of land revenue ” only 
denoted the procedure to be adopted, say, “Arrear of abkari 
revenue is not due upon any specific land owned by the abkari 
renter.” That, to my mind, ig the key-note to the construction of 





1. (1884) I. L. R. T M. 484, 2. (1905) I. L. R. 98 M. 420. 
8. (1902) I. L. R. 26 M, 230. . ee (1913) L. L. R. 88 M, 356, 
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similar provisions in other Acts. In the case of abkari rent, in- 
the case of .incomé-tax, „in the case of cesses under the Local Boards 

Act, the amount payable to.the Government is not due, in respect 

of any specified land, whereas the essence of the stipulation under 

Act 19 of 1883 is that the loan is payable out of and in respect, of 

the land for improving which the loan is granted. In -my 
opinion, the language of S, 7 clause (c) amounts to a declaration 
that the land is charged with the payment of the revenue and 
when in addition to that declaration the legislature refers back to 

Act II of 1864, Iam, inclined to think that the provisions of 

Ss. 2, 5, and 42 of that Act are intended to be read with clause (c) 
of S, 7 of Act XIX of 1883. Whatever doubt there may exist on 

this question, is removed by the proviso, which in distinct terms. 
says that the interest in the land which is available to, the 
Government is restricted to that of the. borrower and to that of 

the mortgagee. 


Mr, C.V: ene Adyar n R w us an A 
argument upon the inadmissibility of utilising provisos: to supple- 
ment the operative portion of a section. - I adhere‘to what-I said 
on this question in my judgment in In Re Mrs. Besant-1.. It!-ig 
a: well known canon of construction ‘that ‘where-the language of-a 
section sig clear and: unambiguous, the proviso should. not ‘be! 
construed. as adding to. any right ‘or ‘disability cteated by- the’ 
section ; . but. where there-is -room -for doubt ‘regarding - the 


‘construction of the section it has always been thie ‘practice ’:to 


invoke the aid of the proviso to help in--the- proper interprétation- 
of the. section. The. observations ` of -Lord : Watson in: West 
Derby Union .y. Metropolitan- Life - Assurance Society’? 
to which the learned Government: Pleader drew ` our . attention 
support this principle and there is nothing in the judg- 
ment of the other noble lords to throw doubt on the correctness 
of the dictum: of Lord Watson. In my opinion, the -proviso is 
strictly-and rightly in place in this particular instance. ‘By the 
operative portion of clause-(c) the legislature: provided that out of. 
the whole land ‘the loan shall be realised. The proviso releasés 
rights other than those of the borrower and of the mortgagee e. g.; 
the- rights of an occupancy tenant. Therefore ‘the proviso is aptly 
in -place.and'has: the further effect of elucidating’ the meaning ‘of 
the operative clause.. . a e ee 





1. (1916) I. L. R. 89M. 1164 at 1195. -- 2. (1898) A. O, 647, 
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There is only one athe daaim that need be made, and 
that is this: S. 7 provides for cumulative remedies to the Govern- 
ment; it is open to the Government.to proveed against the bor- 
rower personally ; they may proceed to sell the land; lastly, they 
may also proceed to sell the land’ given as collateral security. Now, 
under clause (a) when the legislature provided that the borrower 
can be proceeded against personally it would follow as a matter 
of course that his property cin be attached and sold. It seems to 
me that even where properties other thin those upon which 
revenue is due are sold under Act II of 1864 all pre-existing encum- 
brances on such properties are wiped off, During the course of the 
argument I felt some little doubt as to whether the . decision of 
Justices Miller and Munro in The Secretary of State for India in 
Council v. Pisipati Sankarayya 1 was right. But, on closely 
examining the sections of the Revenue Recovery Act, I feel that the 
‘effect of S. 42 is not only to discharge pre-existing encumbrances 
upon the property on which the arrear is due, but also pre-existing 
encumbrances upon every property which is brought to sale for 
arrears of revenue due from the defaulter. S. 32 to which Mr. C. V. 
Ananthakrishna Aiyar drew our attention does not save the 
encumbrances as was contended. Therefore if the Government 
avail themselves of the remedy provided by clause (a) and if the 
words, ‘as if they were arrears of jand revenue’, were to be 
construed as only indicating the procedure to be adopted then it 
would follow that the previously existing encumbrances would 
subsist and that the Government would only be entitled to the 
surplus sale proceeds, if any, after satisfying such encumbrances. 


If clause (c) is also to be similarly interpreted the legislature must - 


be deemed to have ‘been guilty of redundancy. According to 
Mr. Ananthakrishna Aiyar, under clause (c) also, if a sale is 
effected for the loan the encumbrances would still subsist. I do 
not think courts will be justified in imputing to the legislature ithe 
enacting of an unnecessary provision of law where they _ can 
give a consistent meaning to it otherwise. It is clear, whereas 
under clause (a) the ordinary remedy is given, under Clause (c) 
the remedy of avoiding existing encumbrances is provided, by the 
Jegislature. At first sight it looks as if the: legislature«was not 
conscious that under the Madras Revenue Recovery Act that sales 
of property other than those upon which arrears are due would 
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not avoid the existing encumbrances. Very likely the Imperial 
Government had in mind the provisions of Bengal Act 7 of 1868 
which by S: -11 enables the Collector to sell only the tenure on 
which the rent is due and by S. 12 to exclude previous encum- 
brances only in respect of that particular tenure. The Madras 
legislature has given a more drastic remedy for arrears of revenue 
than is given in Bengal. . However that may be, there cain be. no 
doubt that the effect of S..7 clause (c) is to make a declaration on 
behalf of the Government that ït. has a first charge upon, the 
property for the loan advanced 1 in respect of. that property, just as 
under §. 2 of the, Revenue Recovery Act the Government has a 
first charge for arrears of revenue. In this view, the decision of 
, the Subordinate Judge is right, and I agree that the appeal should 
be dismissed with costs, of the 2nd:respondent. : 
AGVANG = 29 
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IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 


PRESENT — SI, J OHN WALLIS, CHIEF J USTICE, “MR, 
J USTICE BAKEWELL AND Mx. J USTICE KUMARASWAMI SASTRI.. 


`: Srinivasa Ranga Row Pantulu (died) Appellants * (Petitioner 


by the Official: Assignee, High Court, and his L, B.), aay 


Madras and anothiét. em | WES 
Vv, °- g ee 
‘Raja Kumara Venkata Perumal Rajah Respondent (Counter 
Bahadur Varu, minor Rajah of Kar- Petitioner.) o 
Vetnagar by his guardian Mr. W. A. i 
_ varadachariar. 


Madras Court of Wards Act f; of 1902, S.41—Ss. 45 and 47—Construction— 
Applicability—Unnotif: ted claims—Rights uf secured creditors—Applicability of 
‘provisions of section to executing Courts, including Decree- Collector—Civil 


ı Procedure Ccde-of 1882 Ss. 321-325 (c)—Liffect. i - 


The cessation of interest provided for by S. 41 of the Court of Wards Act in 
the casa of a claim which has not been duly notified is final and the claimant is 
left to prosecute his legal remedies for the amount already accrued due to him: 


In the case o! secured “creditors who have not notified, S. 41 only . prohibisg 
_ ‘payments to them by the Court of Wards and out of the unincumbered funds at 
its disposal and does not prohibit the realisation of the security and ne satisfac 


- tion out of the proceeds of the se.ured creditor’s claim 


The prohibition of payment in S. 41 of the Act must be. iini to the Court 
of Wards and does not extend to the authorities executing decrees even during 
tho continuance of the superintendence of the Gourt of Wards. And, when the 
Local Government exercises its power Under S 465 of the Act of transferring decrees 


i * L. P. A. No, 266 of 1916. 19th September, 1947. 
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against the Ward to the Collector for execution, the provisions of S. 41 as to 
order of payment do not affect ‘the Decree-Collector, as he is called, in. the ; dis- 
charge of his duties under Ss 821-325 (c) of the Civil Procedure Code ol 1882 
-whioh are made applicable by S. 47 of the Act. , The provisions of 8. ‘At! ‘as to ‘the 
cessation of interest, however, continue to apply even in such cases. <) 0E 
', Depuru Kalappa Reddi v. Umadi Rajah 1, 'Cons ` : 
“Appeal under clause 15 of the ‘Lettérs Patent: dink ie 
T udgment of the’ Hon'ble Mr. Justice Oldfield in C. `M. 
No. 107 of 1912 preferred against the order of the District ao 
of North Arcot dated. 4th December 1911 in C. M: P. Aa 148 of 
1911 in E: P. No. 132 of 1905 in O. S. ne 1 of 1894. 


The facts of the case necessary for the ‘purpose of understanding 
_ the points ‘dealt with in the judgment in the appeal ünder the Letters 
, Patent were as follows :— 

The appeal under the Letters Patent arose out ‘of an ESA 
for the execution of a mortgage decree passed in the year 1895.’ The 
decree was one passed in favour of a joint , Hindu family of 4 persons 
and against the then zemindar of Karvetnagar. One of the decree- 
holders became an insolvent and his estate accordingly vested in the 
_ Official Assignee of Madras. The Official Assignee brought a suit for a 
“partition of the family proper ties of the insolvent and’ -got himself 
Appointed Receiver to execute the said mortgage decree. He filed. E. P. 
` 182° of 1905 ‘for `executing the mortgage -deceree, Meanwhile the 
Court of Wards took charge: of ‘the: Karvetnagar estate in, 1899, the 
then zemindar being declared a ward. On-the-death of that. zemin- 
dar, the respondent i in the appeal before their Lordahips succeeded to 
the estate and was also declared a ward of the Court of . Wards: : who 
assumed management again in August 19072, before: the execution was 
carried out. That management continued. till January 1910 when 
the Estate was released under the discretionary power given ‘under 
the first part of S. 54-of the Court of Wards. Act. “The ‘usual, notifica- 
tion was published by ` the Collector ander pS 37 (1) of the’ Act in 
‘February 1908 calling upon all creditors: ts notify their debts ‘and a 
special notice was sent to the Official ‘ASsignee.’ "For* some 

reason or othér, however, the Official Assignee failed to notify the 
E mortgage decree debt. In December 1911 the’ District Court held; in 
_ the said E. P. 182 of 1905, that, under: S. 41 of. the Court of. Wards 
l peek the claim of, the: Official Assignee . to execute his decree ‘should be 
: “postponed until. atter discharge or satisfaction - of the claims . 
--ereditors notified or admitted under 5. 38: and > that : interest 
_, should gease | from- ‘August. 1908, i. e., at? i thé: oxpity* ‘of ,6 months 
„from the date. of notification, under. $. 37, Al. Against. ‘this order. an 
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appeal was filed to. the High Court by the Official Assignee.. The 
learned Judges, Oldfield and Krishnan, JJ. by whom the appeal was 
heard did not agree in their opinion as to the scope and effect of S. 41 
Oldfield, J: agreeing with the Court below, and Krishnan, J. being far 
reversing the order of the lower Court. In the resulé the appeal .was 
dismissed with costs. Against the judgment of Oldfield, J. the above 
appeal was filed under cl. 15 of the Letters Patent. 


T. Narasimha Atyangar for Appellants. 
D. Venkataraghava Aiyar for Respondent. 


The Court delivered the following 


Judgments:—The Chief Justice :—In construing the provi- 
sions of 5. 41 of the Court of Wards Act, I of 1902, regard must 
be had to the scope and object of the amendments introduced into 
the Madras Court of Wards Regulation V of 1804 by Madras 
Act IV of 1899 and'reproduced without substantial alteration in 
the Act of 1902. The object was to save the estates of embarrass- 


‘ed proprietors or at least a portion of them for their. owners, and 


it was hoped that with the aid of the additional powers conferred 
on it the Court of Wards would be able to provide for the full 
discharge of the proprietor’s debts and liabilities. If not, the 


‘creditors were left to their ordinary remedies which were only 


interfered with as expressly provided. Among the powers con- 
ferred on the Court of Wards and its Agent, the Collector, speci- 


‘fied in the order under: §. 19 of the Act, was that of requiring 


all persons having pecuniary claims on the ward, whether decrees 
_or not, to notify those claims within a specified period, failure to do 
so being Visited’ with “the penalties prescribed by Ss. 41 and 42, 
With the information thus acquired, and with the aid of further 
powers of ousting usufructuary mortgagees from possession and 
converting them for the time into simple mortgagees and of reviving 


_ improvident leases, it was hoped that the Court of Wards might 


find itself.in a position to ‘raise sufficient money to discharge all the 
liabilities. 5. 41 imposes two penalties with regard to claims. whith 
have not been dul y notified.. The first of them is that ‘‘ it shall, 
notwithstanding any law, contract, decreé “or award to the con- 


‘trary, cedse to'carry interest’ from the’ éxpiration of the period 


preséribed by 8. 07,” for notifying claims. This thredtened loss 


of interest was a strong inducement to notify claims, and having 
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regard tothe express provision that interest shall cease even 
when payable under a decree, and to the absence of any provision 
as to ‘its again becoming payable except in the event specified .in 
S. 55 (4), I agree with both the learned J udges that, under the 
section, the cessation of interest is final, and that the claimant. is 
left to prosecute his legal remedies. for the amount already accrued 
due to him. d 


As regards the second penalty that the unnotified claim 

“ shall not be paid until after the discharge or satisfaction of the 

claims notified or admitted under S. 38,” it may be observed in 
the present place thatthe provision cannot be construed as depriv- 

ing secured creditors of their security or as authorising the appli- 

cation of money raised on their securities- otherwise than in 
satisfaction of their claims. If not paid ‘the secured creditor is 

entitled to retain his security till he is paid. In these circumstances 

to hold that the Court of Wards is prohibited by this section from 

raising money on the security and discharging the secured creditor 

and applying the surplus in the discharge of the general indebted- 
ness would merely. be to prevent the court from raising money 

for the beneficial purposes specified in S. 828 (3) Civil Procedure 

Code and would unnecessarily embarrass it in the discharge « of the 

difficult functions entrusted to it without, advantage to anybody. 

This cannot, I think, have been the intention of the Legislature, 


and I think that therefore we are justified in putting a restrictive 


construction on this highly general section, and holding that in the 
case of secured creditors who have. not notified, it only prohibits 
payments to them by ‘the Court. of: Wards and out of the unin- 


cumbered funds at its disposal, and does not ‘prohibit the realisa~ 


tion of the security and the satisfaction out of the ‘proceeds of 
the secured creditor's claim. 


If the prohibition of payment in S. 41 is directed to the 
Court of‘ Wards, it follows of course that it must cease ag held by 
Krishnan, J., when the Court of Wards withdraws from superin- 
tendence, J am disposed to think that it must be confined to the 
Court of Wards, and that it does not extend to the- authorities 
executing decrees even during the continuance ` -of thé superin- 
tendence ‘of the Court of Wards. Creditors, whether they have 
notified ‘or not, are not prevented from obtaining decrees and pro- 
ceeding to execute them: If the execution is left to the Civil 
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Courts, each court must execute the decree before it with due 
regard to the rights of secured creditors. and to the rights ‘of 
unsecured decree-holders to rateable distribution. It can hardly 
have been intended that on each occasion of executing a decree the 
executing court should have to embark on ‘an inquiry as to whe- 
ther all the notified debts have been paid, andI think that 
sufficient effect may be given to S. 41 without construing it as 


‘affecting the duties of executing Courts, and that if it had been 


intended to affect them there would have been express provisions 
to that effect. Again, when the Local Government exercises its 
power under S. 45 of transferring decrees against the ward to the 
Collector for execution, I think the same considerations apply and 
that the provisions of S, 41 as to order of payment do not ‘affect 
the Decree-Collector, as he is called, in the discharge of his duties 
under S; 321-325 (c) of the old Code of Civil Procedure which are 
made applicable by S. 47 subject to the rules prescribed by the 
Local Government under- S. 45 (2) which however apply only to 
procedure and do not affect-the substantive right of the parties. 
In the case of decrees such as the present obtained by secured 
creditors ordering the’sale of immoveable property in pursuance 


of a contract specifically affecting the same, the Decree-Collector 


‘has the powers conferted upon him by 8, 32I and is required by 
"8. 324 A to apply. the moneys realized by him, subject to the claims 
‘of maintenance holders, in execution of the decree for which the 
‘court ordered the sale of the immoveable property, and in the case 
of other decrees to apply such moneys by way of rateable distri- 
“bution. Under S, 323 (3) the Decree-Collector is also empowered 
“to discharge the claim of any incumbrancer whether it had matured 
or not “‘ for the purposes of improving the saleable value of.the 
“property available or any part thereof, or rendering it more 
suitable for letting’or managing, or for preserving the property 
-~ from sale in satisfaction of an incumbrance.” Ido not think that 
-the second part of S. 41 was intended to affect the Decree- 
Collector. as regards these powers and duties. 


This is “an attempt to execute a mortgage decree passed in 
1895. It is'stated by the District Judge of North Arcot in his 
order on, the.connected E. P. No. 79 of 1912 dated 21-£1-12 that 
‘the Court of Wards assumed management on 26th July 1899°and 


- gave Gp management of the estate on 27th September 1905; and 


that decrees were: transferred to the Collector for execution and 
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retransferred to the Civil Courts on 27th February 1906., It:is, 


also, stated that the Court of Wards again assumed superintend- 


ence on 27th August 1907 and relinquished it on 15th’ January 
1910; but it is not stated that desrees were again transferred to 


‘the. Collector for execution during that: period, and that execution 
Still remains with the Civil Courts. As it is now more than 


éighteen years since the Court of Wards first took over manage- 


‘ment and the other secured and unsecured claims have not yet 


béen satisfied, it seems exceedingly unlikely that they ever will be 
satisfied and; if they are not, the money - which has been realised 
on account of the defendant’s security and which is in court. must 


` according to the District Judge’s order. remain there for ever, a 


result which the Legislature can certainly not have contemplated. 


-In passing the order.the learned District Judge relied on a ruling 
‘contained in a judgment to which I was a party. with Krishnaswami 


Aiyar, J., in Depuru Kalappa Reddi v. Umadi Rajah 1, that, the 
provisions of S. 41 are absolute except in so far as they are -cut 


down by S. 55 (3) and Oldfield, J. has also relied on.this ruling, 


That was an appeal against an order in which the District :Judge 


had held that the Zamindari was not liable to be proceeded against 
‘for money debts incurred by the previous holder, and the, order 
, was reversed on the ground that his view was wrong. Apparently 


the District Judge’s ruling in that case that S. 41 was not 
applicable when the decree was being executed in the Civil Court, 


‘was also questioned before us; and, as to this, I now think we 


expressed ourselves too broadly, because while I am still of opinion 
that the provisions of 5. 41 as to the cessation of interest 


-continue to apply, I have come to the conclusion ona fuller 
‘consideration of the subject that the further provisions of the 


section are inapplicable for the reasons already given to the present 
case. In theresult we agree with the order proposed by Krishnan, 


Bakewell, J. :—I agree. : 
Kumaraswami Sastri, J :—I agree 
ASS. V. 


—~ - rm 


J. (1911) 1 M. W. N.15. 


Srinivasa 
Renga Row 


Raja 
Kumara 
Venkata 
Perumal. 


Wallis, C. J. 


460 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXIV. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR JOHN WALLIS, CHigr Justicg,~ MR. 
JUSTICE BAKEWELL AND Mr. JUSTICE KUMARASWAMI SASTRI. 


Asa Beevi and others -.. Appellant* (Defendants Nos. 6 to 7) 
v, 
S. K. M. Kuruppan Chetty... Respondent (Plaintiff.) 


Mahomedan Law —Inheritance—Right of—Transfer or Renunciation before 
Vesting— Validity. 


A transfer or renunciation of the right of inheritance bares that right vests is 
prohibited under the Muhammadan Law. 


Kunht Mamood v. Kunhi Moidin 1, not followed. 

Musst. Hurmut-Ool Nissa eae v. -Allakhia Khan ?, Explained and 
Distinguished 

Appeal under Clause 15 of the Letters Patent against the 

Judgment of the Honourable Mr. Justice Sadasiva Aiyar dated the 
7th February 1917 in S. A. No. 1471* of 1915 preferred against 
the decree of the Court of the Temporary Subordinate J udge of 
Sivaganga in A. S. No, 301 of 1914 preferred against the decree 
of the Court of the Additional District Munsif of Sivaganga im 
O. S5. No. 96 of 1918. 


The facts of the case necessary to understand the judgment in 
the appeal under the Letters Patent were shortly as follows :— 

One P, a Mahomedan, died leaving behind him M, a son, and N, 
a daughter, by his predeceased Ist wife, and his second wife. During 
the life-time of P, M and his mother executed a release deed in his 
favour releasing their rights of inheritance to P. Subsequently 
P. died leaving behind him, as stated above, M. N, and his 
second wife. M. and N. sold their father’s properties to the 


‘plaintiff in the suit out of which arose the appeal before their 


Lordships as if they ‘were his gole heirs ignoring the release 
deed and ignoring the existence of the 2nd wife. Defendants in 
the suit claimed the suit property through the 2nd wife. Ina suit 
by plaintiff for recovery of the properties purchased - -by him the 
defendants pleaded that M. had no interest to convey by reason of 
his having executed the release deed- mentioned above. Plaintiff, on, 
the other hand, contended, that both under the Mahomedan law and by 
and on the analogy of $S. 6 of the Transfer of Property Act the release 
was legally inoperative and did not affect M’s rights to the propertias 
of P. The Munsif held with the defendants but the Subordinate J udge, 
on appeal, held otherwise. On second appeal to the High Court 


ee 
L. P. A. No. 47 of 1917. - 12th September, 1917. 
1, (1896) I, L. R. 19 M. 176, 2: (1871) 17 W.R. (Civil) 108, 
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against the decree of the Subordinate Judge, Sadasiva Aiyar, J. “agreed 


with the court below in holding that the release was invalid and in- 


operative, but Speneer, J. held following a decision of the Privy Council 
in 17 W. B. 108 that the release was not invalid under the Mahomedan 
Law. Under S. 98 of the Code of: Civil Procedure. the judgment- of 
Sadasiva Aiyar, J. prevailed and the second appeal was dismissed with 
costs. The above appeal -was. filed under C1-15 of the Letters-Patent 
against the judgment of Sadasiva Aiyar, Je 


A, Krishnaswami Atyar and E. ‘Duraisami Aiyar for 


Appellant. 
C. V. Ananthakrishna Aiyar for Respondent. 


The Court delivered the following 

Judgment :—We agree with the conclusion arrived at by -Mr. 
Justice Sadasiva Aiyar in this case on the ground that ` á transfér 
of an expectancy of this kind is not permitted “by the Muham- 
madan Law. That was decided i in accordance with the’ opinion 
of the numerous law officers consulted i in Mussaminat Kanum Jan 
v. Mussamat Jan Beebee 1. ‘Cage No. 11 cited at p, 89 of the Mac- 
Naughten’ s Principles and Precedents of ‘Mukammadan Law ‘is to 
the same effect. This view has also been taken by the text writers on 
Muhammadan Law (Sir Roland Wilson’s Digest of Anglo- Muham- 
madan Law, page 268, and more particularly Volume II, pages 
50 and 51 of the 8rd Edition of Mr. Ameer Ali’s Muhaminadan 
Law where the subject is more fully dealt with). Mr, Tyabji’s 
Principles of Muhammadan Law is to the’same effect. On the other’ 
hand, reliance has been placed mainly on the decision of the: ‘Privy 
Council in Mussammat Hurmutool-Nissa : Begam v? Allahdia 
Khan, by which Mr. Justice ‘Spencer appears to have been 
mainly influenced i in dissenting from the ‘conclusion come to by 
Mr. Justice Sadasiva Aiyar. On examining that case, we do not 
think that their Lordships intended to lay down that a Muham- 
madan could renounce his rights of inheritance before that right had 
become vested on the death of the person to whom he was entitled’ 
to succeed. In that case there had been very great delay’ in putting 
forward the plaintiff's claim to succeed: as ‘heir of the deceased 
and their Lordships observe at page 112, “ They may further 
remark that, according to the Muhammadan Law, there may 
be a renunciation of the right to inherit and that such a renun- 
ciation need not ibe express but : may 4 “be “implied from the 
ceasing or desisting from prosecuting a claim maintainable 
against “another”. Having. regard to ithe words ., “ right” tc to 

(1827) 4 3, D.A., (Beng ) 210, 9. (1871) 17 W. R. (C. R.) 108, 
59 
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inherit” and the words “ prosecuting a claim” which claim would 


‘only arise after the succession had opened, we think that these 


observations of their Lordships may be taken as dealing with a 
renunciation after the right of inheritance has vested, and are not 
authority for the propasition that a prior renunciation is authorised 
by the Muhammadan Law. Mr. Ameer Ali in the passage refer- 
red to deals with renunciation after the inheritance has vested. 
Reliance has alsc been placed on a decision of this court repor- 
ted in Kunhi Mamod v, Kunhi Moidin 1. ` That decision has been 
questioned by all the text-book. writers who have since dealt 
with the subject. As pointed out in Wilson’s book, the recital 
that all the law officers were not agreed in the case in Alussam- 
mat Kanum Jan v. Mussammat Jan Beebee 2 is not accurate. 
Further, the respondent was not represented and therefore the 
case was not so fully argued. The learned Judges also proceeded. 
upon the footing that the right of inheritance had vested. We 
are not prepared to accept this case as an authority for the pro- 
position that under the Muhammadan Law a right of inheritance 
can be renounced before if vests. The decision in Mussammat 
Kanum Jan v. Mussammat Jan Beebee 2 has since been referred 
to with approval by this court in the judgment of Benson and 
Sundar Aiyar, JJ. reported in Marangarnt Rowthen v. Nagur 


_ Meera Labbai 3 and the same view appears to have been expres- 


sed by Sir Lawrence Jenkins, C. J. in Sumsuddin v. Abdul 
Husein *, though the judgment in that case proceeded upon the 
onstruction of the provisions of the Transfer of Property Act. 
Reliance has, also been placed upon the decision, Muhammad 
Hashmat Ali v. Kaniz Fatima 4, but there is no discussion of the 
authorities in that case. 

On the whole, we think that there i is a large oae 
of authority in favour of the view that a transfer or renunciation 
of the right of inheritance before that right vests is prohibited 
under the Muhammadan Law. The rules of Muhammadan Law 
are not affected by the Transfer of Property Act and it is therefore 
unnecessary to consider whether this transfer or renunciation 
would not also be invalid under the provisions of S. 6. of the 
Transfer of Propersy Act itself. 


For these reasons, ‘the Letters Patent appeal fails and is 
dismissed with costs. , 





ALS. V. 
1. (1896) I. L. R. 19 M. 176=6 M. L. J. 62, 
z: (1827) 4 8. D. A. (Beng.) 210. 8 (1912) 24 M. L. J. 258. 
, (1906} I. D. R. 81 B, 185. 5. (1915) 13 A. L. J. 110. 
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PRIVY COUNCIL. 


PRESEN: :—Lorp BUCKMASTER, SIR JoHN EDGE, SIR 
WALTER PHILLIMORE, BART. AND SIR LAWRENCE JENKINS. 


[On Apyeal from the High Court of Judicature at Madras. | 


C. Ganapathy Mudaliar ... Plaintiff*-Appellant. 
v. : 


N. Krishnamachariar and others ... Defendants- Respondents. 


Morigage—~suit for sale— decree for sale—sale under decree not in compliance 
with Transfer of Property Act—whether such sale bars morigagor’s right to redeem — 
Transfer of Property Act, 1882 (Act IV of 1882) ss. 60, 88, 89—Questions arising 
between auction purchaser at sale under mortgage decree and mortgagor to be decid: 
ed. in execution and not by regular suit—Code of Civil Procedure, (Act 14 of 1882) 
S. 244. 

In a mortgage suit for sale the decree made did not specify a day for payment 
ag prescribed by ss. 86 and 88 of the Transfer of Property Act. In execution of 
ihe decree the mortgaged property was attached, sold, and purchased (with the 
permission of the Court) by the decree-holder. The sale was confirmed. The 
mortgagor thereafter sued for redemption. 

Held, that as the property and all right, title and interest of the defendants in 
the suit for sale had in fact been sold under the decree of a competent Court, and 
such decree had vot been appealed, it was immaterial whether or not the provi- 
sions of the Transfer of Property Act were complied with and that even though 
such provisions had not been complied with, those defendants were debarred from 
a right to’ redeem. “i 

eld, also that the present suit was barred by S. 244 ofthe Code of Civil 
Procedure, 1882, inasmuch as the questions now raised could and shoald have 
been raised before the sale was confirmed and if so raised would have been decided 
by the Court executing the decree. a 
Prasunna Coomar Sanyal v. Kasi Das Sanyal 1 followed. 


' Appeal from a decree of the Madras High Court (Miller and 
Tyabjee, JJ) dated February 17, 1914, affirming a decree of the 
District Judge of North -Arcot. | 

-One Kumaraswami Mudaliar, a Hindu governed by the 


-Mitakshara law, executed three mortgages of ancestral property : 


(1) in 1876 in favour of Varadappa, (2)in 1879 in favour of a 
vakil named Vijayaraghavachariar and (3) on the. 10th May 1881 
in favour of Narasingha. Subsequently two sons were born to the 
mortgagor, namely, the plaintiff-appellant and his brother since 
deceased, in 1881 and 1882 respectively. The | first and third 
mortgages were assigned to the vakil. Subsequently the vakil 
sued on the third mortgage for sale of the morigaged property, 
and made the father and his two sons defendants. At the trial 
the father objected that he was not the guardian of his two sons 
~ s 18th and 18th November, 1917. 

1. (1892) L. R.197 A 166.. 
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but the Judge overruled the objection and made a decree dated 
15th April 1886 for sale of the mortgaged property. On the 16th 
August 1886 the decree-holder applied for execution by attachment 
and sale of the mortgaged property. On the 28th September 1886 


“Govindaraju, an uncle of the minors, applied to be appointed 


guardian of the minors and for an order setting aside the decree, 
on the ground that the minors were not represented. The 
Court granted the application and ordered anew trial. But 
Govindaraju did not file any written statement and the case was 


heard ex parte and the Court madè a decree, dated 15th November 


1886, against the defendants for sale of the mortgaged property. 
On further proceedings under the application of the 16th August 
1886 the properties were subsequently sold in execution and were 
purchased by the decree-holder with the leave of the Court. The 
plaintiff's father died in 1894 and in 1904 the plaintiff obtained 
the release of his brother's rights and instituted the present suit 
in 1907 to redeem all the three mortgages in suit. The District 
Judge held that the plaintiff was properly represented and was 
bound by the decree and by the execution proceedings and that the 
suit was barred by section 244 of the Code of Civil Procedure, 1882. 
Plaintiff's appeal to the Madras High Court was dismissed. [See 
27 M.L. J. 213 for a full report of the case.] He thereupon 
preferred the present appeal to the Privy Council. 


Sir W. Garth for appellant. 
Sir Erle Richards, K. C.,and Kenworthy Brown, for 


. respondents 1 to 5 (representatives of the mortgagee, who had 


died). 
The remaining respondents, who had purchased portions of 
the mortgaged property from the mortgagee, did not appear. 


Sir William Garth, for appellant : The minors here were not 
parties to the sale proceedings. The sale was in execution of the ` 
decree dated April 15, 1886: it was only under that decree that 
attachment .was made on the application of August 14, 1886. But 
that decree was set aside: and in the subsequent proceedings the 
minors were described as under the protection of their father: 
they were not properly on the record and are not bound: 
Khirajymal v, Daim 1, Musammat Rashir-un-nissa v. Muhammad 
Ismail Khan 2. 


1. (1904) L. R.82 I. A. 28, 83=1. L. R. 32 Cal. 296. 
3. (1909) L. R. 36 I. A. 168=31 All. 572. 
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' In any case the right to redeem has not been extinguished. 
Under S. 60 of the Transfer of Property Act that right continues 
until it is extinguished by act of the parties or by order of a court. 
The right can only be barred if certain steps are taken under the 
Act, and those steps have not been taken—Transfer of Property 
Act, 1882, Ss. 58, 60, 85, 86, 58 and 89. There is no 
authority for the proposition that the mere sale under a decree 
bars the right to. redeem, even though the provisions of the Act 
have not been complied with. Reference was made to Mallukarju 
Naidu v. Lingamurtz }. : 

Richards, K. C., for respondents 1 to 5:—A sale of ancestral 
property in execution of a decree conveying the right, title and 
interest of the father of a joint family is binding on the sons. 
Sripat Singh v. Tagore *, The minors were properly repre- 
sented and the second decree of the 15th November was 
substituted for the first decfee on the 15th April. The attachment 


and sale really took place under the second decree, Govindaraju | 


was fully aware of the pending sale. In any case the plaintiff was 
a party to the retrial of the suit, and is bound by the decree and 
the execution proceedings therein. A separate suit is barred by 
S. 244 of the Code of Civil Procedure, 1882. Prasunna Coomar 
Sanyal v. Kasi Das Sanyal 8 is conclusive on the point. The 
questions now raised could and ought to hive beea one before 
the sale was confirmed under the section. 

Garth in reply :—The sale really took place under an attach- 
ment made under the first decree. In order to see what was sold 
at a judicial sale the Court must look at the proceedings which 
culminated in the sale. Thakur Barmhav. Jibanram 4, S. 244 
of the Code has no application because the minors were not par- 
ties to the execution proceedings and were not properly represented 
therein. | 

~ Their Lordships’ judgment was delivered (PAcaniper l4, 
1917) by 

Sir John Edge :—This is an appeal from a decree of the 
High Court at Madras, dated the 17th February, 1914, which 
affirmed a decree, dated the 9th February, 1910, of the District 


Judge of North Arcot, by which the suit was dismissed. The 
plaintiff is the appellant. 


1. (1902) I. L. R. 25 Mad. 244=12 M. L. J. 279. 
9. (1916), L. R. 44 I. A. 1=82 M. L., J. 138=44 0. 524. 
8. (1892) L.R.i9 I A. 166. 4. (1918) L. R 411. A. 58, 43. 
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The suit was brought in the Court of the District Judge of 
North Arcot on the 16th November, 1907, to redeem three 
mortgages dated respectively the 12th December, 1876; the 7th 
January, 1879 ; and the 10th May, 1881. The mortgages were 
of ancestral property, and were made by the father of the plaintiff 
before the plaintiff or his brother, since deceased, were born. The 
mortgage of the 7th January, 1879, was in favour of N. 
Vijayaragavachariar, a vakil, to whom their Lordships will refer 
as the vakil. The mortgages of the 12th December, 1875, and 
the 10th May, 1881, vested by assignment in the vakil. The 
plaintiff in this suit was born in September 1881 ; his brother 


` was born in May 1882. 


On the 19th: March, 1886, the varil brought in the District 
Court of North Arcot, a suit for sale on the mortgage of the 10th 
May, 1881, against the plaintiff's father, the plaintiff, aged 4 
years, and his brother, aged 3 years, the. brothers being described 
as “maintained by the first defendant,” who was their father. 
The suit was entered on the files of the Court as Original Suit 
No. 5 of 1886. Their father, who had not been appointed as 
their guardian for the suit, objected that he was not,their guardian, 
but the District Judge overruled the objection, and on the 15th 
April, 1886, made a decree in the following terms :— E 

‘“ It is ordered that plaintiff do recover 10,891 rupees, together with further 
interest at 6 per cent, per annum from date of plaint to date of payment and costs, 
to be recovered from the first defendant personally, and by sale of the mortgaged ` 
property.” 

That decree was doubtless intended to be in compliance with 
the provisions of “The Transfer of Property Act, 1882,” but did 
not comply with those provisions. 

On the 16th August, 1886, the vakil presented to the District 
Court his petition, under section 23. of the Code of Civil 
Procedure, 1882, for execution of the decree of the 15th April, 
i886. ‘The, petition was entered on the files of the Court as 
‘Hixecution Petition No. 57 of 1886 in O. S, (Original Suit) No, 5 
of 1886,” and by it the petitioner prayed “that the amount may 
be recovered with further costs, together with further interest, by 
the attachment and sale of immovable property set out in the 
schedule herewith fled. ” In that petition the present plaintiff 
and his brother were described as minors, defendants “by their 
guardian the first defendant.’’ In the schedule the. vakil disclosed 
the fact that there existed the mortgages of the 12th December, 


4 


~ 
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1876, and the 7th January, 1879. On the 18th August, 1886, 
the warrant of attachment was issued, and on the 13th September, 
1886,'a notice of sale was issued. 


On the 28th September, 1886, one Godvindaraju Mudali, who 
wag a maternal uncle of the present plaintiff and his. brother, 
applied to the District Court to be appointed their guardian and 
to have the decree of the 15th April, 1886, set aside, on the ground 
that their father was not their proper guardian, Govindaraju 
Mudali apparently contended in support of his application that the 
debt in respect of which the mortgage of the 10th May, 1881, had 
been given was not one which the minors or the properties were 
liable to discharge. On the 10th November, 1886, the District 
Judge held that the appointment of the father as guardian had been 
illegal, and in his’ place appointed Govindaraju Mudali as guardian 
of the minors, and set aside the decree of the 15th April, 1886, as 
against them. Govindaraju was ordered to put in a written state- 
ment on the 15th November, 1886, on behalf of the minors, but 
he failed to do so and did not appear. On the 15th November, 
1886, the District Judge made a decree that the plaintiffs (the 
vakil) “do recover 10,891 rupees , together with further interest 


at 6 per cent. per annum from date of plaint to date of payment ' 


and costs, to be recovered from the first defendant personally and 
by sale of the mortgaged property”. That decree did not comply 
with the provisions of “The Transfer of Property Act, 1882,’° 
but it was not appealed and it became final. It was obviously 
intended to be in supersession of the decree of 15th April, 
1886, and must be regarded as having superseded that decree. 


On the 24th January, 1887, the Court of the District 
Judge caused a proclamation of the intended sale to’ be 
~ made under S. 287 of the Code of Civil Procedure, 1882. The 
‘proclamation is described on the face of it as in O. 8. No. 5 of 1886, 
application No. 57 of 1886, and proclaimed that— 


‘“ Whereas the immoveable property mentioned in the list attached horeto 
and belonging to the said defendants (the fatherand his two sous) has been 
attached upon w petition being presented for exeoùtion of the decree passed in the 
above suit. Take notice that if the amounts specified below be not paid into this 
Court, or if no other steps be taken to satisfy the decree, the said property shall be 
sold in “public auction in this Court on the 19th September, 1887, and that in that 
sale'the right, title, and interest possessed by the above defendants alone*in 
respect of that property shall be sold.” s'a 


- . So far as appears from the documents in the record, the only 
attachment which had issued was that of the 18th August, 1886. 
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It appears that Govindaraju Mudali, as the guardian of the 


` minors, had appealed to the High Court at Madras from some 


order which the District Judge had made on the 20th December, 
1886, in Original Suit No. 5 of 1886. What the order appealed 
from was does not appear, nor is there anything in the . record 
which suggests what the nature of the order was. However, 
that appeal not having been disposed of, Govindaraju Mudali, at 
some time between the 24th January, 1887, and the 2nd March, 
1887, applied to the High Court for an order to stay the sale of 
the property attached in execution of the decree of the District 
Court of North Arcot in Original Suit No. 5 of 1886. That 
application was dismissed by the High Court on the 1st August, 
1887. ` 

On the 28th February, 1887, the District Court madean 
order permitting the vakil to bid at thesale. On the 19th 
September, 1887, the immoveable properties in question were sold 
subject to incumbrances, by public auction, and the vakil became 
the purchaser. 

The sale was confirmed by the District Judge on the 13th 
December, 1887, and he, on the'lst February, 1888, gave the 
sale certificate under his hand and theseal of the court, The 
vakil died before this present suit; the first respondent is his son. 
The, other respondents are purchasers from the vakil. The father 
of the present plaintiff died in May 1894. The plaintiff’s brother 
died in September 1904. The present plaintiff, his brother, and 
their father, had constituted a Hindu joint family. 

On behalf of the appellant here it was contended that the 
sale took place in execution of the decree of the 15th April, 1886, 
and not in execution of the decree of the 15th November, 1886, 
and that under such circumstances only the right, title, and 
interest of the father were sold. That contention is based 
on the fact that the attachment of the 16th August, 1886, 
was made under the decree of the 15th April, 1886. The sale 
must have been under the decree of the 15th November, 1886. 
No one was or could have been misled as to-the decree under 
which the sale was taking place. The proclamation of sale of 
the 24th January, 1887, was’ made subsequent tothe decree for 
sale of the 15th November, 1886, and must have been made 
consequent on that decree, with the knowledge of all parties and. 
without challenge, and that proclamation shows that what was to 
be sold by auction was the right, title, and interest in the property 
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of the defendants to the suit of the 19th March, 1886, and the cer- 


tificate of sale shows that the right, title, and interest in the pro- ` 


perty of the defendants to that suit were sold to’ the vakil. The pre- 
sent plaintiff and his brother were defendants to the suit, under the 
guardianship of Govindaraju Mudalt, at the time when the decree 
of the 15th November, 1886, was made and at the time when the 
sale took place, and thence until the sale was confirmed and 
the certificate of sale was made. : 


It has also ' been contended on behalf of the appellant here 
that as the provisions of ‘‘ The Transfer of Property Act, 1882,” 
were not complied with in the suit for sale of the 19th March, 
1886, and as no day was fixed by the Court on which payment 
might be made within six months from the date of declaring in 
Court the amount due, the defendants to the suit of the 19th 
March, 1886, were not debarred froma right to redeem. It 
appears to their Lordships that the answer to that contention is 
that whether or not the provisions of ‘‘ The Transfer of Property 
Act, 1882,” were complied with, property and all right, title, and 
interest: of those defendants in it were in fact sold to the vakil in 
execution of a decree of a Court which had jurisdiction to 
entertain the suit in which the decree was made, and that decree 
was not appealed: 

By section 244 of the Cate of Civil Procedure, 1882, it was 
enacted that :— 


"244, The following questions shall be determined by order of the Court 
executing a decree and not by a separate suit (namely) :— 


‘*(c.) Any other question arising between the parties to the suit in which the 
decree was passed, or their representatives, and relating to the execution, discharge 
or satisfaction of the decree, or to the stay of execution thereof.” 


This Board decided in Prasunna Coomar Sanyal and 
another v. Kasi Das Sanyal and others! that section 244 
had been rightly held in India to apply in a case in which the 
question raised concerned the auction purchaser at an auction sale 
as well as the parties to the suit. In this.case the vakil was the 
auction purchaser and was also a party tothe suit. The questions 
raised in the present suit could have been raised before the sale 
was confirmed, and, if so raised, would have been determined by 
the Court which was executing the decree of the 15th November, 
1886. 


1. (1892) L.R.191.A. 166. 
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Their Lordships. will humbly adic His Majesty that. this. 
appeal fails, and should-be dismissed. 
' The appellant must pay the costs of this appeal. 
Solicitor for appellant. —Douglas Grant. 
` Solicitor for respondents. —Chapman Walker anā Shepliard 
A. Pp. a 


mv 


IN THE HIGH. COURT.OF JUDICATURE AT MADRAS. 

. PRESENT :-—Ma. Justics BADASIVA ATYaR AND MR JUSTICE 
NAtlER, | , 

Lakshmanan Gti and ner ... Petitvoners,* Anani 

in A. S. No. 350 of 1917. 

a on the file of the nue 


Court.) 
4 ae v. . z . 
P. P. V. Palaniappa Chetty-and ... (Respondents Nos. 1 to 3 
others. in do.) 


í : Se 

Civil Procedurë: Code, Or. Al Rr. 5 & 6 Applica for stay of ae 
W nether lies in an appeilate court. 

An appellate court has power under Or. 41 R. 5 of the Civil Procedure Code to 
stay-the sale of immoveable property ordered by. the lower. court on an een 
made to such appellate court. . 

The inherent powers of the appellate court clearly recognised by. ‘Or. 41 R. 5 
cannot be held to have .been’ cut down’ or limited by the special and excéptional 
power conferred on the executing court by Or. 41 R. 6 which rule seems to-have 
been, Clearly intended inorder that the executing cours might be compelled. to 
exercise it in emergent cages for the benefit of the judgment debtor. Kanniappa 
Chetty v. Manikavasakam Chetty. “I dissented from. 

Tribeni Sahu v. ie Bus ? and Rama Prasad V. Anukul Chandra 3 
ref, to. , 

Petition praying that in the circumstances stated in the affi- 
davit filed therewith the- High Court wilt be pleased to issue an 
order + dirécting stay of further proceedings ` in execution’ of thie 
decree by way of’ confirmation of sale in O. S, No. -75 of 1914 on 
the file of the court of the Temporary Subordinate Judge of 
Ramnad at Madura pending the disposal of A. S. No. 350 of 1917 
preférred tó the ‘High Court, against the décree of the court of the 
Temporary Subordinate Judge of PATNER at Madura in O. S. No. 
102 of 1916. 


o, M.P. No, 248 of i918. — + ~~ 18th Matoh, 1918. 
1 (1912) 23 M. L. J. 677. 


. (1907) I. L. R. 84 6. 1087, ~ B. (1914) 20 O. L, J. 612. 
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K. V. Krishnaswamt Atyar for the Petitioners. ` Lakshmanan 

K. Bhashyam Iyengar for the Respondents, i l ety 

The court made the following Palaniappa 
Chetty. 


Order :—As regards the preliminary objection that no petition 
under Or. 41, rule 5-of the Code of Civil Procedure lies in this 
court, in respect of stay of sale of immoveable property, — 
Wallis, C.J. and Hannay, J. doubted in C. M. P. No! 1595* of 1914 
(in A. A. O. No. 173 of 1914) the soundness of the decision in 
Kanniappan Chetty v. Manikkavasagam Chetty 1 which was 
‘quoted in support of the objection. We are inclined to go further 
and dissent (with great respect) from the decision in Kanniappan 
Chetty v. Manikkavasagam Chetty 1. The inherent powers of the 
Appellate Court clearly recognised by O. 41 R. 3 cannot be held to 
have been cut down or limited by tbe special and exceptional power 
conferred on the executing couri by O. 41 R. 6, which rule seems to 
have been clearly intended in order that the executing court might 
be compelled to exercise it in emergent cases for benefit of the 
judgment debtor. (See also the pertinent.observations of Mookerjee, 
J: in Tribeni Sahu v. Bhagwat Bux ? and Rama Prasad v, Anukul 
Chandra 8). We overrule the preliminary objection. 

On the merits it is not the decrée under appeal that is sought 
to be executed by the sale of immoveable property but another 
decree against the execution of which the decree under appeal 
refused to grant an injunction. The present petition is not for a 
temporary injunetion but it is for stay of execution of the decree 
under appeal. The decree appealed against not being under execu- 
tion, O. 41, R. 5 does not apply, and this petition is misconceived. 
It is therefore dismissed with costs, — 


C. A. S. 

C. M. P, No. 1595 of 1914. 

* Order :—Objection has been taken on the part of the decree-holdars, to whom 
a notice was directed to go in this case, that the present application to stay the 
sale in execution of this court's decree is not competent on the ground that under 
O. XLI R. 6 (2) such an application ought to be made to the court which made 
the orderfor sale. That view of the rulehas been taken by this court in 
Kanniappan Chetty v. Manik avasagam Chetty, } aad by-the Allahabad High Court 
in Sayid Ameer Ali v. Babuk Pershad, 4 though the point is not discussed in the 
latter case. Mr. Venkatarama Sastri has argued that the decision in 23 M.T,.J. 677, 
should not ba followed; and that there is nothing in the provisions of R. 6, sub- 
rule 2 to cut down the general jurisdiction of the appellate court which ig recog- 
nised in Rule 5. We feel that there is considerable force in this argument ; but 


\ 


1. (1912) 28 M. L. J. 677. 2, (1907) I. L. R. 84 ©. 1087. 
8 (1914) 20 C. L. J. 512. 4, (1910) 11 1. G. 24. 
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at the same time it seams to us that, even assuming that the appellate court’ s 
jurisdiction has not been taken away, yet where the legislature has pointed out 
the lower court as the court to whom the application should be made, a very 
strong case ought to be made out for the interference of the appellate court in a 
matter of this kind ; and we do not think such a case has been made out here. 


` The second objection appears to be even more fatal.’ It is, that the sale had 
actually been concluded by acceptance of the bid atthe time that the interim 
stay was ordered ` by this court. The interim order of this court appears, by 
the court record, to have been made at 11-24 A.M. and the affidavit put 
in by‘ ‘the petitioner as to the acceptance of the bid on the same date hy 
the lower court ‘certainly does not show that it was made subsequently to the 
interim order issued by this Court But, on the contrary it leads to the 
conclusion that if was made earlier. Mr. Venkatarama Bastri has then sought to - 
rely upon a rule which is recognised in England that a Judicial order is held by 


‘fiction to have been made ‘‘at the earliest hourof the day on which it was 


made”. He has nof.cited any. authority showing that that fiction has been 
'Tecognised and applied in India, or that it ought to be applied by us as a principle 
of ‘justice, equity and good conscience’. In’ the absence of authority we are 


_ not prepared to apply it to the Proana noa ofthe present case. It is admitted 
‘that if the bid had been accepted by the lower court beforesthe interim stay by 


this court was made it would not be competent for us to interfere. Lastly, we 
think it right to'say that, even upon the merits, we are not satisfied that 
any case for interference “has been made out. This decree is a very old one 
and there has been abundance of time for the judgment debtor to raise 
money to satisfy it if he could, The sale itself was continued over a long period, 
It was originally for one week and continued by consent for another week, 
On the last day an application was made for stay on the ground that some 
‘one has been found who would be prapared to pay a larger prica than had 


' been bidden if the sale was adjourned for three months. The sum in 


question is a very large one, five lakhs, and this gentleman occupies the 
Position of Personal Asst to the General Traffic Manager of the 8. I. Ry. Co. Ltd. 
and, theréfore, is not a person who would ordinarily be in a position to command 
5 lakhs and if he could, there was nothing to prevent him from bidding up to that 
amount. I commented on this aspest of the case when the application for an 
interim stay was made, but the further affidavit which has sinca been filed is 
studiously silent as to the capacity of this gentleman to find this amount even 
if the extention of time and stay of sala were dllowed. All that is said is that 
he is willing to make a deposit which isto be subject t> forfeiture in oase of 
failure. 


In these circumstances, we do not think that sufficient ground has been 
made out to induce the court to interfere and we dismiss the application with costs 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—MR. JUSTICE SADASIVA ALYARAND MR. JUSTICE ` 


. BAKEWELL. 
Sree Raja Manyam EEE Petitioner * (Counter- 
Garu. ; _ Petitioner-Plaintiff). 
Ve a4 
Muchika Appalaraju „v. ` Respondent (Petitioner 


Ist Defendant). 


Godaveré Agency Rules, Rr. 10 and 16—Order by Agency Munsif in execution 
of a decree of the Government Agent's court— Appeal. $ 

The Government agent acting under Rule 10 of the Godaveri Agency Rules 
employed a Munsif to execute a deoree of the Agent’s court. The Agency Munsif 
made an order in the course of the execution proceedings against which the decree- 
holder filed an appeal in the usual form of a petition to the Governments under 
rule 16 of the Agency Rulés. - 

Held, that the order of the Agency Mansi‘ was not a’ ‘deorea, the provisions ‘of 


the Civil Procedure Code not PPPE ipphicaole to the case, and therefore no appeal , 


lay against the order. 
The order of the Agency Munsif could ‘not, in law, be said to ba a proceading of 


‘the Government Agent so as to attract the operation of Rule 16 of the Agency | 


Rules. The proceedings of a subordinate officer of a court of justice donot 
become the proceedings | of the court itself unless the stitute law makes them so 
in ‘respect of particular matters or unless those proceedings ara submitted to the 
presiding officer of the court and adopted or approved of by him. 
Maharaja of Jeypore v Nila Devi Pata Mahadevi Garu }, distinguished. 
The desirability of a revision of the Agency Rules, pointed out. 

Petition under R. XVI of the Godaveri Agency Rules referred 
to the High Court by the Government of Madras in its proceed- 
ings, G.O. No, 3023, Home (Judicial) dated 16th December 1916, 
preferred against: the Order of the Court of the Agency District 
Munsif of Polavaram dated 4th October 1916 in C.M. P2 No. 6 of 
1915 in E. P. No: 93 of 1910 i in E. P. No, 65 of 1903 (O. S. No. 
1 of 1897 on the file‘of the Court of the Government Agent, 
Godavery.) 

T. R. Ramachandra Aiyar for Petitioner. | 

V. Ramesam for Respondent. i 

. The Court made the following ; 

Order :—Sadasiva. Aiyar, J. :—This is a petition A the 
Government under R.. XVI of the; Godavery Agency Rules, which 
has: ‘been preferred to the High. Court for disposal. The petition 
‘prays to seb aside the ordei of the, Agency Munsif of Polavara u 
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dated 4- 10-1916 D in Execution Petition’ No. 93 of a on 
his file. . 


The ipie was the R holder on O. S. No. 1 of- 1897 


on the file of the Government Agent's Court, .the décrée of the 
High Court in Appeal in that suit being dated January 1962. 


As regards execution of decrees of the Agency Courts, the 
relevant rules are as follows:—Bule 10 (1) “ With the exception 
of the Court of the Government Agent, who shall be at liberty, in 
the execution of decrees, to employ an Assistant or Munsif'; all 
decrees of other Courts within his jurisdiction shall be carried 
into effect by the Court by which the suit may have been 
decided.” “If the person against whom, or the property against 
which, it is sought to execute any decree resides, or is situated 
within the jurisdiction of a Court of the same Agency other than 
the Court issuing the decree, such decree shall be executed in the 
manner provided in Rule 14, clause (2), R ” (that is, by forward- 
ing the process in execution to the Court of the Divisional Assis- 
tant within whose jurisdiction the person or property resides or 
lies who shall ordinarily cause the same to be executed). Cl. (2): 
‘‘ decrees shall be executed by an order addressed to the proper 


' officer of the Court; ***.'" In the present casé, the Government 


Agent seems to. have employed the Polavaram Agency Munsif to 
execute the Agency Court’s decree of 1902. That decree awarded 
to the plaintiff possession of the forest lands of Singanapalli. To 
give such possession in execution, the boundary lines between the 
Singanapalli forest and Chengondapalli forest had to be demar- 
cated. Qn the 18th July, 1904 the Agency Munsif determined by 
description on paper the boundary lines as follows: (a) East by a 
line drawn from Maredukoyya Dimma to the summit of Racha 
Kodutula Konda and (b) thence midway between the plateau on 
the top of the said hill and of Darakonda to the centre of 
Yerrakonda (c) summit shall rest in Singanapatti. Then in 


~~ 


1910, the plaintiff applied by E. P. 93 of 1910 for the cutting ` 


of the boundary line as above fixed in the order of J uly 1904. 
The Munsif appointed‘a Commissioner to cut the boundary line 
and he cut the boundary: line- according to the best of his 
ability. and accordiny to the three directions (a), (b) and (c) 


was thus cutting the boundary line, the~ defendant. presented 
C, M. P. No.6 of 1915 against the Commissioner’s proceedings to 


above given in the Munsif’s order. “While the Commissioner . 
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the Agency Munsif, his principal objections to the: Commissioxier’s 
doings being that ‘Yerrakonda and Darakonda referred to in 
ditection (b) in the Order of 1904 were not the hills which the 
Commissioner thought ‘to be of. those respective names but that 
they were two other hills -and that the Commissioner should be 
directed to draw the boundary line between the tops of the two 
correct hills and not of the wrong hills. The Munsif practically 
accepted the defendant’s' (judgment-debtor'’s) contention and 
passed an ordet accordingly. It is against that order, that the 
present appeal in the usual form of a petition to the Government 
under rile’ 16 has been filed. 


‘It is clear that if this order of the Agency Munsif i in execution 
of the Government Agent’s decree is the judicial order of the 
Agency ‘Munsif’s Court itself in execution, no appeal is provided 
against it under the Godavery Agency Rules. Those Rules are 
published in the Madras Code, Vol. II, 1915, pages 1258 to 1263 
and it is only against the decrees in original suits (see R. 4) that 
appeals lie from the Munsif to the Assistant Agent, a second 
appeal from the Assistant Agent to the Agent and a third appeal 
from the Agent by petition to the Government (which means 
practically to the High Court) under Rule 16. The Civil 
Procedure Code not applying, orders passed in execution are not 
decrees. (See Sri Sri Sri Vikrama Deo Maharajulwm | Garu y. 
Sri Nela Devi Pattamaha Devi Garu 1. Hence no appeal lay 
even tothe Assistant Agent from the order in dispute and much 
less of course a third appeal to this court. (See C. M. P. No. aa 
of 1911 decided by Sundara Aiyar, J. and myself.) 


Mr. T. R. Ramachandra Iyer who appeared for the petitioner- 
decree-holder, (who might.be called the appellant) was therefore 
obliged: to argue that though the order purports to ,be one passed 
by the Agency Munsif, it is, in the eye of the law an.order of the 
Government Agent himself and hence Rule 16 which allows a peti- 
tion against all proceedings of the Government Agent (including 
proceedings in execution) to the Government. applies -in this case. 
The sole question therefore is whether the order of the Agency Mun- 


sif under appeal is in the eye of the law a proceeding of the Govern- 


ment Agent himself. Mr. Ramachandra lLyer's arguments, if I 
-followed him aright, were formulated in two ways (1) an Agency. 
es sa D sch the Government Agent , under Rule 10 to 
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execute the decree of the Government Agent’s Court becomes. him- 
self the Government Agent or the Government Agent’s Deputy 
by delegated authority and his order became a proceeding -of the 


_ Government Agent himself; (2) Even if the Munsif’s Court did 


not become the Government Agent’s Court, the Munsif became an 
officer of the Government Agent’s Court and his proceedings as an 
officer of the Government Agent’s Court became the proceedings 
of the Government Agent himself. On the first branch of the 
argument, he cited Broom’s Legal Maxims, page 655: “It may, 
likewise, be well to observe, that delegated jurisdiction, as distin- 
guished from proper jurisdiction, is that which is communicated 
by a judge to some other person, who acts in his name, and is 
called a deputy ; and this jurisdiction is, in law, held to be that of 
the judge who appoints. the deputy, and not of the deputy ; ; and in 
this case the maxim holds, delegatus non potest delegare.” ‘* Nor 
can an individual clothed with judicial functions delegate the 
discharge of those functions to another, unless as in the case of “a 
County Court Judge, he be expressly empowered to doso. 51 
and 52 Vict. Ch. 43 S. 18 to 21.” 51 and 52 Viet Ch. 43, S. 18 
to 2i allow a County Court Judge .to appoint a Barrister of 
not less than 7 year's’ standing. to act for him as his deputy when 
he is temporarily incapacitated through illness etc. It is clear 
that such a deputy is the only judge of the County Court during 
the period of his deputation and his employment does not create 
another ‘judicial office. Now the employment of the Agency Mun- 
sif by the Government Agent to execute a decree of the latter’s 
court under R. 10 cannot make the Agency Munsif the incumbent 
of the Judicial office of the Government Agent himself. The 
Government Agent continues to preside in his own court and the 
Agency Munsif is only an employee under the Government Agent 
in the matter of the execution of that particular decree. I at first 
thought when considering these obscure and unsatisfactory Agency 
Rules that R. 10 probably meant that the Government Agent 
might transfer the execution from his own court io that of the 


‘Agency Munsif.. But seeing that R. 10 cl, 1 does not provide 
‘even for the transfer of a decree for execution from one court 


under the Government Agent to another court even under the | 
same Agent but only for execution of processes sent- by. one-such 
court to another and that the word ‘ transfer ' seems to have been 
scrupulously avoided, I think, after the best consideration ‘that I 


_ have been able to give to the subject that the Munsif or the 
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Assistant Agent employed by the Government Agent to execute 
the latter’s decree does not thereby acquire independent judicial 
powers over the execution proceedings and that he does not become 
the Government Agent’s Court by and in being so employed, and 
is only in the same position as a , Commissioner or an Amin or & 
Ministerial Officer employed by an ordinary court to assist. it in 
particular judicial: proceedings. The analogy of a delegation by a 
County Court Judge to a Barrister who is the sole County Court 
Judge for the time being cannot therefore be invoked so as to 
make the proceedings of the Agency Munsif the proceedings of 
. the Government Agent himself. 


` As regards the second branch of the argument, the proceed- 


ings of a Subordinate Officer of a court of justite do not become 


the proceedings of the court itself unless the statute law makes 
them so in respect of particular matters or unless those proceed- 
ings are submitted to the presiding officer of the court and 
adopted or approved of by him. Mr. Ramachandra Iyer referred 
us to the decision in Maharajah of Jeypore v. Nila Devi Patta 
Mahadevi Garu! as supporting his contention. That’ case 
arose out of a petition under R. 31 of the Vizagapatam Agency 
Rules corresponding to Rule 16 of the Godaveri Agency Rules and 
there is some obscurity in the statement of facts in the report 
of that case. The order in execution in that case is said in the 
report (preceding the judgment) to have been passed by the 
acting senior Assistant Agent and to have been confirmed by the 
Agent on appeal against which. appellate judgment the petition is 
said to have been presented under Rule 20 which relates however 
to appeals against decrees. This report seems tc be a mistake 
because orders in execution are not decrees. In the body of 
the judgment, however, Rule 31 is referred to and that is 
also the rule mentioned in the report of the same case as 
found in 13 M. L. J. 151. Hence we must take it that 
the appeal in that case was against an order in execution 
passed by the Government Agent himself and not against an 
order in appeal from a senior Assistant “Agent. This is also 
confirmed by the following sentence at page 111 of the report : 

“ It was further urged that the order was not that of the Agent 
but of his Assistant, and so Rule 381 was inapplicable, but we 
find that the order was passed under the authority of the Agent 
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as is expressly stated therein.” Thus the order in. that case .was 
the order of the Agent himself though signed by the Assistant 
Agent, under the express authority .of the Government, Agent. 
That is, the Government Agent applied his judicial mind to’the 
matter, passed an order and asked the Assistant Agent to sign 
the order for him (the Agent)... Hence the High: Court held in 
that case that Rule 31 corresponding to Godavery Rule 16 applied 
and an appeal by way. of petition lay. Similarly in C. M. P. No. 
532 of 1911, Sir Sankaran Nair and-Sir William Ayling, JJ. treated 
that petition as an appeal against the order of the Agent directing 
the Special Assistant Agent to dismiss certain petitions.as barred 
by limitation while conceding that against an order of the ~ 
Special AssistanteAgent himself, no appeal lay. In the present 

case, the order of the Agency Munsif was not passed with the 

knowledge or signed under the ‘authority’ of the Government 
Agent. The Government Agent did not pass the order himself 
and. did not give authority to the Agency Munsif ‘to sign the 
order for him. -I do not therefore think that the decision in 
Maharajah of J eypore Vv. Sri Nila Dewi Patta Mahadevi 1, applies 
to this case. 

In the result, I would uphold the preliminary objection put | 
forward by Mr. Ramesam that Rule 16 cannot be invoked in. 
this case as there was no order by the Government Agent 
himself, I think that where the Government Agent employs. the 
Munsif to execute the Government Agent’s decree, the Agent 
retains full control over the proceedings which are being conducted 
by the Agency Munsif as the Government Agent’s employee and 
that the appellant’s proper course was to have made representations 
to the Agent against the proceedings of the Munsif and if the 
Agent passes proceedings on such representations against the. 
appellant, to apply afterwards by petition under Rule XVI. I. 
would therefore dismiss the present petition with costs. 

I wish to state in conclusion that it seems to be high time 
that these unsatisfactory Agency Rules are revised by a proper 
draftsman. In Rajendra Singh: v. Maharajah of Jeypore 2. 
Seshagiri Iyer and Napier, JJ. state, ‘it is somewhat anomalous 
that the Agent should hear-appeals from cases which he alone has 
power to entertain and which are beyond the pecuniary jurisdic- 
tion of the Divisional Assistants. The analogy of the Civil Courts. 





1. (1902) I.L R.27 M,109. . 2m 41915) 80 I. O. 76. 
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Act in the Presidency is against such a procedure, But we have 


to interpret the rulés as we find them however much we may 
consider that they should have been different.” I find also that 
in 1863 itself, the rules relating to criminal justice-had been can- 
celled in the Ganjam and: Vizagapatam Agency and the Code of 
Criminal Procedure seems to be now in force in the Agency 
tracts. It is to be desired that though all the elaborate rule of 
the Civil Procedure Code may not be made at once applicable to 


the Agency tracts, the rules actually framed should follow the 


language of the corresponding sections of the Civil Procedure Code 
as far as possible, instead of using the loose expressions found in 
most of the existing rules. ; 
_ Bakewell, J :—I agree with the oc er proposed by my eens 
brother. . 

A. V.V. i 


5 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 

PRESENT :—MR. Justicf ABoux RAHIM AND MR. JUSTICE 

OLDFIELD. 5# 
Komandur Srinivasa Seshacharlu and Appellants* (Plaintiffs). ‘ 


others. ` 
v, 


Komandus Seshamma and others... Respondents (Defendants). 
Will—Consiruction—Bequest by implication—The same rules apply in this 
country as in England—Bequest to the two daughters of testator in shares— Further 
provision that the male Santhathi (offspring) of one of the daughters-should take like 
the offspring of the other daughter—No expréss gift to the auch take a 
béguest by implication. 
A testator died leaving behind him two daughters, theelder named iain: 
who had no offspring at the testator’s death and the younger named Andalammal 
who had offspring and by the terms of his will provided as (follows “as out of my 
above said two daughters Andalammal has been attending to all my ,comforts and 
as her male santhathi are entitled to perform Karmams to me she should enjoy two- 
thirds—two of the three shares—and Seshamma sbould enjoy the third share. ” 
The testator further provided that ‘‘ my daughteis should enjoy the said land in 
the proportion of the above three shares” and further provided ‘’ if a male issue is 
hereafter born to my daughter, that is, Seshimma, that grands n should like'the 
santhathi of my younger daughter enjoy her third shale having powers of gift and 
gale from son to grandson and so on from generation to generation” and there 
were no means of express bequest to Andalammal’s children. i 
NU: S 
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Held, on a construction of the will, the offspring of Andalammal, though there 
ig no express bequest of properties to them, took an estate by implication. 

The rules a8-to bequests by implication are the same in this country as in 
England. 


Towns v. Wentworth 1, Sweeting v. Prideaun 2, Key v. Key 3, In re Redfern : 
Redfern v. Bryning 4, Ellocasee Dasee v. Durpunarain 5, Chedilal v. Gobind 
Ram 8, Seshamme v. Narasamma 7 followed. 

Appeal against the Decree of ‘the District Court of Nellore i in 
Original Suit No. 43 of 1914, 


The following is the translation of the will under sönd on 
by their Lordships in this. case. 


The will caused to be written EE on 5th January 1910 by 


Sriranga Parthasaradhy Iyengar, son of Nelatur Narasimha Charyulu 


Varu (living by) landed property, Brahmin, and at present residing at 
Ranganayokulupeta, hamlet of Nellore. 

Iam now 67 years old. My wife and the son born to me are 
dead. Two daughters alone, viz., Seshamma, wife of Komandur 
Nellimitta Yenkata Charyulu, and Andalamma, wife of Komandur 
Varada Charyulu are alive as my heirs. Of these (two daughters), 
Seshamma has no male issue, and Andalamma alone has male 
Santhathi (offspring). As I am an old man and as I fear that I shall 
not live for a long time; I, while possessing (good) understanding, am 
writing in this (will) how all my property moveable and immoveable 
should be utilized after my death. Therefore, in this manner effect 
should be given. l 

I sold to Allur Varadareddi, a resident of Gangavaram shotriem 
(the following properties). i E 

Therefore, the remaining half should be divided from the said 


Varadareddi and as out of my abovesaid two daughters Andalammal 
has been attending to all my comforts and as her male santhathi 
(offspring) are entitled to (perform) karmams to me she should 


enjoy 4—two out of three shares—and Seshamma should enjoy the 


third ($) share. But as I gifted away to my sister’s son, Thirupathy 


Venkatacharyulu and put him in possession of my half, viz., a. 1—43 
cts. in a. 2—36 cts. in Gangavaram cheruvu, his family, shall 
enjoy the said land from son to grandson and so on from 
generation to generation. My daughters should divide. and. enjoy 
in three shares in the,.abovesaid manner about 60 ankanams- of 
gite—situate in Gangavaram shrotriem and bounded on Hast and 
South by street and on the West and North by the compound wall 
of my site—15 ankanams (of) tiled house therein with stone walls 
and a well of bontha stone, and in the same village the entire site, of 

1. (1868) 11 Moo. P. C. p. 526. 9, (1876) 2 Oh. D., p. 418. 

3. (1853) 4 Da. M. & G. p. 84. ° * 4. (1877) 6 Ch. D, p. 138. 


p. (1878) I. L. R. 5 Cal. 59 at p. 63. 6. (1902) I. L. R. 30 All. p. 458, 
7. (1899) I. L. R. “92 Mad. 85, 


“at, 
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old, houses situate on peta poti. Further, a. 4—16 cents which comes to 
the 1/5 share which I now have in a. 20—79 cents (comprised) Nos 


114~-115 in Gangavaram should be kept in anamath (should be set 


apart) and it is only the remaining lands that my daughters should 
divide in the above manner. Out of these a. 4—16 cts. a. 3—12 
_ ets. of land should be enjoyed till ber life-time by my sister-in-law 
(wife’s elder sister) Bandipalle Seshamma who has for a long time been 
attending to my comforts and she may remain wherever she likes. 
After her death my daughters should enjoy this land in the proportion 
of the above three shares. The remaining a. 1—4 cts. should in my 
obsequies be given away as gift for Sri Vedantha Desika. Swamivaru 
gracing Ranganayakulupeta, Nellore. © The-- Vicharnakarthalu 
(managers) of the temple should take possession of this land and 
should with the income derived therefrom be performing one vutsavam 
of the annual vuisavams of Sri Vedantha Desika Swamivaru which I 
am now performing. Those who enjoy the said a. 4—16 cts. in the 
above manner should enjoy (the same) paying cist to the sircar at 
Rs. 2-4-0 per acre. In enjoying in the above manner—as my elder 
daughter, Seshamma, has no male issue, (she) should be enjoying the 
third ‘share that comes to her without contracting debts and after her 
death the (said third share, should go to my 2nd daughter, Andalammal, 
(and) so her santnathi (offspring). But if she adopts a son this 
property should not go to the adopted son. If a male issue is hereafter 
born to my elder daughter, that grandson should like santhathi 
“8 Diy Stair g Hod sed 3°? (offspring of my younger daughter 


enjoy her (elder daughter’s) third share having powers of gift 
and sale from son to grandson and -so on from generation 
to generation to question. My daughters ‘shall enjoy the cattle 
which I have in the above three shares according to what mediators 
say. Narasimhacharyulu, son of Nelatoor Seshacharyulu mortgaged 
lands in Gandavaram and borrowed from me Rs. 300. In Ongole 
Nelatoor Venkata Narasimhacharyulu the husband of my wife's 
sister borrowed from me Rs. 100 and in that matter he owes (to me) 
up to date Rs. 40 (fifty rupees). If these debts are paid, then with 
them, or, if not paid, borrowing this amount, my daughter shall cause 
my obsequies and masikams up to the first annual ceremony to be 
performed properly. In these obsequies gift of two cows and the 
previously mentioned gift of land should be made. The younger 
daughter alone shall have the right of collecting the Said debts and of 
- causing the said karmamis (obsequies) to be performed. I am indebted 
to'a small extent in respect of interest to Battepati Kamakshamma 


in Gangavaram. Therefore my younger daughter alone shall discharge ° 


that debt. There are no utensils whatever for ‘partition. Therefore 
no disputes: should be. made in. this matter. : All the provisions 


Srinivasa 
, Seshacharlu 
V. 
Seshamma. 
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Srinivasa mentioned herein should be carried into effect after my death. This 
Seshucharlu | is the will which I while possessing good understanding and of my 
Seshamma. own accord caused to be written at Ranganayakulupeta, Nellore, by 

Narasimhacharyulu, son of Nelatoor Krishnamacharyulu. 

4. Krishnaswami Aiyar (with ‘him K, Bhashyam and 
K. Krishnaswami Atyangar) for Appellants. 

A.V. Krishnaswamt Aiyar for S. Varadachariar for 
Respondents. | 

The Court delivered the following . 

Judgment :—The point involved in this appeal relates to the 
construction- of a will executed by a Hindu. The document is 
marked as Exhibit A in the case. The construction of the docu- 

‘ment is by no means free from difficulty. But once the rules of 
construction applicable to such cases are borne in mind, we think . 
that we have enough in this will from which we can gather the 
intention of the testator in the events that have happened, He 

l ‘had two daughters, one called Seshamma and the other Andal- 
ammal the younger daughter. Seshamma had no child, but 
Andalammal had two sons. ` The question we have to consider js 
whether there was any gift to Andalammal’s children or whether 
the gift was to Andalammal of an absolute estate or of a daughter’s 
estate according to the Hindu Law. 

; The will starts with saying that the property should be divid- 
ed into three shares, one share should be given to Seshamma and 
the other two to Andalammal, it having ‘been already recited that 
the testator’s two daughters were alive, as his heirs and that, of 
these daughters, Andalammal had male offspring. The testator 
says “ Therefore, the remaining half: should be divided from the 

~ said Varada Reddi - and as out of my above said two daughters, 
Andalammal has been attending to all my comforts and as her 
male santhathi (translated as offspring) are entitled to perform © 
Karmams to me, she should enjoy two-third—two of the three 
shares and Seshamma should enjoy the third share.” Then the 
testator provides that his daughters should divide and enjoy in 
three shares in the above said manuer above 60 Ankanams of site. 
“ After her death (meaning. the.death of his sister-in-law, B. Sesh- 
amma in whose “favour he was making the -bequest,) “ my 
daughters should enjoy, the said land in the proportion of the above 
three shares. ’’ Now-we come to the more, important clause in; the 
will. ‘‘In enjoying in the above manner as my elder daugh ter. 
Seshamma has no male issue, she shouldbe enjoying the third share 


ft 
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that comes to her without contracting debts and after hér death, 
the said.third share should go to my second daughter Andalammal 
and to her Santhathi, offspring. But if she adopts a son, this pro- 
perty should not go to the adopted son, Ifa male issue is here- 
after born to my daughter, that is, Seshamma, that grandson 
should like the Santhathi (offspring) of my younger daughter, enjoy 
her (elder daughter’s) third share having’ power of gift and sale 
from son to grandson and so on from generation to generation.” 
There is only one other sentence to which reference need be made 
where the testator provides that the youriger daughter alone shall 
have the right of collecting the said debts and of causing the said 
 Karmams or obsequies to be performed. 


: The learned District Judge has held that though it was the - 


intention of the testator to make a gift to the children of Andal- 
ammal, he omitted to do so and therefore the court cannot carry 
out what might have been the intention of the testator but which 
he failed to carry out in the will, If the District Judge is right 
in his reading of the will, no doubt the decree passed by him 
would be correct. It may at once be said that there is no gift to 
the children in express and clear terms. The learned pleader 
for the appellant Mx. A: Krishnaswamy Iyer however argues that 
taking the whole will into consideration, three things are clear :—(1) 
that it was the intention, of the testator to make a gift to the 
children of Andalammal, (2) that that intention can be gathered 
as a. matter of construction especially from the words “ should 
like the sarithathi of my younger daughter, enjoy her third share 
having powers of gift and sale from son to grandson and so on 
from generation to generation ” and (3) at any rate that this is a 
case of an implied grant. Nothing can be clear from the reading 
of the will than thas the testator was extremely anxious that his 
property should go to his daughters and -their natural children. 
This is to be gathered especially from the fact that in the contin- 
gency of Seshamma not bearing a son, the property should not go 
to any ado, ted son of hers. ‘It is not suggested that he had any 
other. relatives or kinsmen besides those mentioned in the 
will on whom he would like the property to devolve. He starts 
by saying that he is making provisions in respect of all his 
property moveable and immoveable. The District Judge however 
thinks that what the testator intended was to make a gift to his 
two daughters of estates corresponding toa Hindu daughter’s 
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estate and‘ that he assumed that Andalammal who was the 


` younger daughter would survive Seshammal and himself. That 


being, so, the contingency that actually happened, namely the 
death of Andalammal before the death of the testator was not 

within his contemplation.and he failed to provide for it. . All this: 
depends upon what construction is to be placed upon the will. The 
learned District Judge does not take all the provisions together 

in order to arrive atthe mind of the testator. He first of all. 
takes into consideration the words in the earlier part of the will, 
that is to say, where the testator mentions the disposition into 
shaves—1/3 in favour of Seshamma and 2/3 in favour of Andal-. 
ammal, and infers that they are given estates such as a Hindu 


- daughter would take by inheritance under the general Hindu Law.’ 


Proceeding upon that basis he construes the other clauses of the 
will and that is exactly the nature of the argument which has been 
addressed to us by the learned Vakil for the respondents. Now 
take the case of Seshamma. The testator in the earlier part of 
the will contents himself merely with saying that she is to tak> 
1/3 of the properties, but he goes-on afterwards to lay down 
what is to happen in case Seshamma should die without issue 
and in case she was to have an issue or she was to adopt a son. 
All these provisions clearly indicate that so far as Seshamma was 
concerned, she was intended to take only a life estate and if she 
left no issue, her share was to go over to Andalammal and to her 
children. - If'she were to have male issue, the son or sons were to 
take directly under the will on the death of Seshamma. If,that 
was the testator’s intention with regard to Seshamma’s male 
issue, if seems to us to be quite clear that similar.was his inten- 
tion with respect to Andalamma’s sons. He gives 2/3 to Andal- 
ammal as her sons are entitled to perform his karmams. The 
scheme of the will was not to give anything less to Andalammal 
and her children than what was given to Seshamma and her sons 
but to treat the former on the same footing as thelatter. Then 
we have this clause::—"‘If a male issue is hereafter born to my 
elder daughter, the grandson. should like the santhathi of my 
younger daughter enjoy her third share..............sessecsweuses aia 
‘í Should like the santhathi of my younger daughter ”.can have no 
other meaning than that ‘it was the intention of the testator that 
they:should take the. property given. to Andalammal after her 
death. No doubt this is a case of inartistic careless drafting, but we 
do not see what other meaning can be given to these words than 
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what we have stated. The learned pleader for the respondents 
suggests to us that by these words all that the testator meant to 
convey was that he expected that his younger daughter's children 
would, in the ordinary course of Hindu Law, enjoy the property 
which he was giving to that daughter. But that is not a possible 
construction having regard to the fact that the gift over after 
the life estate of Seshamma is to her male issue and so it 
can hardly be contended that in her case the testator ‘did not dis- 
pose of the reversion. The reversion in both the cases was intended 
to be placed on the same footing, that is to say, in the case of each 
daughter; it is to go to her children. Numerous cases have been cited 
to us, but so far as the construction of this document is concerned, 
little help is to be derived from the provisions of other wills. 
But, there are certain general rules of construction which are 
applicable to this case. They are clearly laid down in the well- 
known judgment of Lord Kinsgdown in Towns v. Wentworth 1 
extracts from which have been quoted in mòre than one 
case as laying down the proper rules for the construction of 


wills like this which do not contain express words of gift but. 


where the gift is to be implied no doubt from the language used, 
but having regard to the dominating intention of the testator to 
be ascertained from the entire scheme of the will. In Sweeting 
y. Prideaux 2 Hall, V. C. upheld a gift which could only be 
implied from the general tenor of the entire will. He cites with 
approval the proposition laid down by Lord Justice Knight Bruce, 
in the case of Key v. Key 8 in these words :—‘‘ In common with 
all men I must acknowledge that there are many cases upon the 
construction of documents in which the spirit is strong enough to 
overcome the letter; cases in which if is impossible for a 
reasonabls being, upon a careful perusal of an instrument, not to 
be satisfied from its contents that a literal, a strict, or an ordinary 
interpretation given to particular passages, would disappoint and 
defeat the intention with which the instrument, read as a whole, 
persuades and convinces him that it was framed. A man so 
convinced is authorised and bound to construe the writing 
accordingly.. Then he quotes the passage above alluded to from 
‘Lord Kingsdown‘s judgment “............... biceeaseaet. and, on the 
other hand, if the will shows that the testator must necessarily 
have intended an interest to be given which there are no words in 


1. (1858) 11 Moore's P, O. 526. 2, (1876) L. R. 2 Oh. D. 478, 
8, (1858) 4D. M. & G. 78, 84. 
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the will expressly to devise, the court is to supply the defect 
by implication; and thus to mould the language of the testator, 
so as to carry into effect, as far as possible, the intention which 
it is of opinion that the testator has on the whole will sufficiently 
declared,” These rules of construction relating to wills have not, 
so far as we are aware, ever been doubted either in England or 
here. It will not serve any useful purpose to go through the 
different cases to see how far the courts have gone to. effectuate 
the intention of the: testator, in particular cases provided that 
intention is to be gathered from the entire will although the 
gift is expressed in defective or elliptical form of language. ` 
But one of the strongest cases seems to us to be In re Redfern :- 
Redfern v. Bryning 1. There Bacon, V. C. relied mainly on 
the scheme of the will as showing that the testator intended 
to make an equal division of all his estate among his children and 
though there was an omission with respect to one of the children, 
he felt himself justified in supplying that omission, being clear as 
to the intention of the testator. Ue says “I think upon a reason- 
able construction of the words which the testator has used, the 
words which are suggested by the statement of claim ought to be 
read as if they were inserted in the will.” On behalf of the respon- 
dent we have been referred to the case of Scale v. Rawlins 2, But 
all that is laid down there is that the court is not at liberty to 
speculate upon the intention of the testator if there is no language 
in the will by which that intention is expressed. It does not in any 
way throw doubt upon the other rule to which we have referred. 
Mr. K. V. Krishnaswami Aiyar has asked us to say that the 
general principles of construction such as we have mentioned are 
not applicable to Hindu wills. The argument is that under the 
Hindu Law or under the rules of construction of Hindu wills, a 
presumption against partial intestacy has no room and therefore 
the English law has gone much further than‘ we should be 
justified in going towards carrying out the intention of the 
testator. But we do not find that this is borne out by authority. 
On the other hand there are a number of cases which have laid 
down that the rulein question applies to Hindu wills as 
well. (illokassee Dossee v.. .Durponarain Bysack 3, Cheda 
Lal v. Gobind Ram t and Seshamma v. Narasamma 5. The 


She ee 
1. (1877) 6 Ch D. 183. 2, (1892) A.C. 342. 
8. (1879) I. L, R. 5 C. 59 at p. 63. 4. (1902) I, L. R.3830 A 455, 458, 


5. (1899) I. L. R. 22 M. 857. 


bakt xV.] THE MADRAS Law JOURNAL RËPORTS, l 487 


learned pleader for the- respondents also enunciated a proposi- 
tion that in cases of. bequest toa Hindu daughter she. takes an 
absolute estate. . There again he is unsupported by. any 
authority. On the otber hand, the decided cases and certainly the 
later decisions lay down the contrary proposition. No doubt 
there are some recent decisions which siy that there is no presump- 
tion that the gift to a Hindu daughter is only of a life estate or 
of -an estate which the daughter takes under the Hindu Law of 
intestate succession. - But there is no authority for saying that 
there ig any positive presumption that such a gift is ofan absolute 
estate. We may also mention that it was attempted to be argued 
that the mention of the ‘offspring’ of Andalammal was only by 
way of limitation indicative of a gift of inheritance. But that does 
not seem to us to be the proper construction having regard to the 
entire scheme of the will. By santhatht, the testator apparently 
meant her children or perhaps her sons because in the will some- 
times the word santhathiis used by itself and- sometimes the 
phrase the male santhathé is used, No such question was raised 
at the trial. and there can beno doubt that what the testator 
meant was the geleen of Adani as the direct objects of 
bequest. 


‘We allow the ‘appeal and reverse the judgment-of the 
District Judge. There-will be a declaration that the plaintiffs are 


entitled to 2/drd . of the ‘ properties claimed in the plaint and 


Seshammal to.1/3rd for her life. There will Lea preliminary 
decree for partition and there will:be an enquiry. into the mesne 


profits to which the plaintiffs‘are entitled as claimed in the plaint., 


The appellants are entitled to their costs from‘ the respondents 


here and in the court below. Out of the costs payable by the ` 


respondents, the court fees payable by the appellants- will be 
realised. | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PhESENT :—MR. JUSTICE ALDUR RAHIM AND MR. JUSTICE 
OLDFIELD, 


Chelikani* Venkatarayanim Garu and Appellants * (Defendants 
others, Nos. 3, 8 and 12.) 7 
© 


Sri Rajah Vatsavaya Venkata Subha- Respondents (2nd Plaintiff 
drayamma Jagapathi Bahadur and Defendant and 25th 
Garu, senior widow and L. R; of Defendant.) : 

1st plaintiff and others. 
j Mortgage— Transfer ‘o f Property Act, S. 84—Osufructuary morigage—Mortgagor 
asking the mortgagee for an account of what is due under the mortgage with an 
expression of willingness to pay—Mortgagee setting up absolute title in himself— 

Whether interest on the mortgage ceases to run from that date—Dispensing with tender 


i 


Proposal to make a tender—Money should be ready for payment—Rule 41 of the 


rules framed under Legal Practitionors Act—Special importance! by reason of the 
large amount involved—Two vakils’ fees. ' i. ie 
Where a mortgagor wrote to the usufructuary mortgagee asking’ the mortgagee 


_ to give him an account of what is due cn the mortgage and expressed his- will- 


ingness to pay what is due to the mortgagee, but tha mortgagee stated that under 
the terms of the deed ‘of mortgage he had acquired an absolute right to the, 
property and therefore he, was not bound to render any “account and refused to do 
so and at the same time he mentioned the balance of amount due and Jit is found, 
that the mortgagor had not then the money with him to pay the amount due, the 
interest on the mortgage would ‘not cease to run from the date of tha mortgagea’s 
reply. > EOE Ta ne - TR 
Their -Lordships allowed fees for two vakils under the new rule 41, framed 
under tha Legal Practitioners Act on the ground that the case was of special impor- 
tance having regard to ‘tha amount involved, namely about 7 lakhs of Rupees, 
though there was no specially difficult question involved in th’ “appeal and the 


. 


vakil for the respondent was not‘even called upon to. reply. : 


Per Abdur Rahim J:—The question whether interest on a-mortgage debt ceasés 
from the date of tender or deposit depends upon the provisions-of the Transfer of : 
Property Act. ' That Act,lays down the conditions relating to a valid tender and a 
valid deposit, It nowhere says that even if a valid tender has not been made ip-. 
terest will cease to run if the morigagee happens to sat up a right to the, property 
in himsolf. n l ae S 

Per Oldfield, J.:—The foundation of S. 84 of the Transfer of Property Act 
is that liability for intereat on the amount due on the mortgage shall cease from 
the date of the tender inasmuch as the person who has made the tender not 
merely has to produce money in order to make it, but must also keep it ready for 
payment in court or otherwise. There is a distinction to be drawn between a 
proposal to makea tender and an actual tender and there is no reason why a 


person who makes -the former should be treuted any better than a person who 
makes the latter. _ iis have 

Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Vizagapatam in O. S. No. 30 of 1910, dated 
25th December 1915. © ` | 


es 
° A. S, No. 209 of 1916. 21st November, 1917, 


4 


r A 


PART XV.] THE MADRAS LAW JOURNAL REPORTS. 489- 


P. Narayanamurthi and M. Patanjah Sastri for Appellant. 
K: Srinivasa Aiyangar with him D. Appa Rao, V. Rame- 


sam, T, Ramachandra Rao, B. Somiy y yaand.M, Krishnam Raju 


for Respondents. 
The Court delivered the following 


- Judgments :—Abdur Rahim, J :—This appeal is in a suit to - 


enforce a usufructuary mortgage and the question that is argued 
before us is, whether there was a valid tender of the amount due 
on the mortgage on 17th January 1899 or whether the respond- 
ents dispensed with the necessity for such a tender. On either 
ground the claim is that interest ceased to run from the date men- 
tioned. -Mr. Narayanamurthi who has argued the case for the 
appellants before us conceded and.we think rightly, that what 
happened could not be stated to amount to a valid tender within 
the meaning of S. 84 of the Transfer of Property-Act, The so- 
called tender really depends on what the second appellant wrote to 
the respondent on the date in question. That letter is Ex. Va and 
there he asked the mortgagee to give him an account of what is 
due to him and expressed his willingness to pay what is “due to the 
“mortgagee. In his reply the mortgagee stated that under the 
_ terms of Hixihibit A, the deed of mortgage, he had acquired an 
absolute right to the property and therefore he was not bound. to 
render any account to the appellants and refused to do so. He did 
however mention what was the amount that had become due on 
his mortgage. That amount was Rs. 3,19,946. It is argued that 
that would be the correct amount upon the terms of the mortgage, 
that is, calculating interest at the rates specified therein. This or 
any amount was never actually tendered by the appellants nor was 
it:sought to be deposited in Court. In fact, before the institution 
of the suit, no deposit or tender was made, and even now after 
decree, no portion of the amount due to the respondents has 
been paid. The mere expression of willingness on the part 
ofa debtor to pay a debt cannot possibly amount toa tender 
within the meaning of the law. In fact as we have said Mr. 
Narayanamurthi did not contend so far. But he has strongly 
urged upon us that inasmuch as the respondent put forward the 
allegation that he had acquired an absolute right to the property 
‘and therefore the appellants were not entitled to redeem him, 
it must. be taken in law to amount to a dispensation of tender. 
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On this point we have been referred to a number of Indian 
and English cases dealing with contracts for sale or other cases of 
reciprocal contracts : for instance, Dayabhai Dipchand y. Dulla- 
bram Dayaram 1, The Owners of the Norway v. Ashburner 4, 
But the principle Jaig down in those cises is that where there are 
reciprocal promises and one of the promisees waives or dispenses 
with the performance of the promise made to him, he cannot 
afterwards put forward the non-performance of that promise as 
an answer toa suit for damages. But as regards the question 
whether the interest on a debt ceases from the date of tender or 
deposit, that class of cases depends upon the provisions of the 
Transfer of Property Act and upon a different principle. That 
Act lays down the conditions relating to a valid tender and valid 
deposit, It nowhere says that even if a valid tender has not been 
made, interest will cease to run if the mortgagee happens to set 
up a right to the property in himself. If the argument of . the 
appellants were well founded, the position would be this. In 
every case where the mortgagee in good faith as in this case asserts 


that he has acquired an absolute right to the property, the 


mortgagor or the person who has purchased the equity of redemp- 
tion by reason of that fact alone would be exempted from payment’ 
of interest provided he has expressed his willingness to pay 
the debt. No authority whatever has been cited ın support of 
such a proposition which in our opinion, is altogether untenable. 
We have been referred to a Privy Council decision in Harendra 
Pal Rai Chowdhri v. Maharani Dasi 3. There what happened 
was that under the contract between the parties the mortgagee 
engaged to appraise the mortgaged property if there was a proper 
negotiation for the sale of that property and it was brought to 
his notice. There was in fact a bona fide offer to purchase 
the property which was brought to the notice of the mortgagee 
in that case and he was asked to say whether he would appraise 


_ the property and fix the value. He refused to do so and in 


consequence the mortgagor was unable to find a purchaser for the 
property and repay the mortgage amount. Their Lordships held 
that the mortgagee having rendered impossible the sale of the 
property by the mortgagur by which the latter would have been 
in a position to repay the debt, the matter stood ‘as if it was a 


1. .(1871) 8 Bom. B. C. R. (A. €. J.) 188. Ei 
3. , (1865) 8 M: P. Q. N. S.) 245. 5 8. (1901) I. D. R. 28 C, 557. 
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case of tender’. Mr. Narayanamurthi ae attempted to build an 


argument upon this phrase to the effect that their Lordships ` 


treated the case as one ofa tender. But we do not think that there 
is any warrant for such an interpretation. There was no case of 
tender there.and the Judicial Committee merely cited the case of 
a tender only by way of analogy. The other case referred to 
Gopeswar v. Jadab Chandra } stood apparently on the same 
footing: and none of those cases support the broad proposition 
which has been contended for before us on behalf of the 
appellants. We therefore hold that what happened between the 
appellants and. the respondent in 1899 did not have in law, the 
effect of making interest cease to run from that date. The 
Subordinate Judge also finds upon the evidence that in fact that 
1st appellant had not the necessary amount at his disposal on the 
date of Exhibit V (a). He is no doubt a large landlord with an 
income of about Rs. 40,000 a'year. But the evidence does not 
show that he had on the date in question . the amount which 
would be required to discharge the mortgage debt at his disposal. 

He was obliged to borrow even small sums of money and some- 
time after 1899 he got considerably involved in debt. He swore 
in the witness box that he had Rs. 1,50,000 in his chest. The 
Subordinate Judge had disbelieved that evidence and we think 
rightly. If he had anything like that amount with him at the 
time, his account books would have been the best evidence to 
show it. He must have Kept accounts: which he has withheld 
‘from court and it was not the case of the 8th defendant, the 
principal appellant before us, that he had been negotiating to 
raise money still less that he had actually raised money in that 
way. We therefore accept the conclusion of the Subordinate 
Judge that if Ex. Va could be construed as an offer to pay 
it was not a bona fide offer in the sense that the appellants 
had the means of making the payment at the time. It 
may be pointed out that the 8th defendant bought the bulk of, 

the mortgaged properties for Rs. 2,40,000 while on 17th January 
1899, the amount payable to thé mortgagees was Rs. 3,00,000. 

That also supports the finding of the Subordinate Judge that the 
go-called offer in Ex. V (a) if offer it can be called at all was really 
not bona fide, for we are not prepared to hold that the Sth defend- 
ant was able and willing to pay that amount on the date in ques- 
tion. 





1. (1915) 22 0. D. 7 362. 
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The 3rd point which has been raised before us relates to 


` costs. The Subordinate Judge has given a personal decree against 


defendants 3, 8 and 12 for the entire costs. As regards the con- 
duct of the suit we think the Subordinate Judge was right in 
saying that the way in which the defence was conducted was 
vexatious. Defendants 3, 8 and 12 have been rightly made liable. 
to pay the costs finally. But we do not think that they ought to 
be ‘made personally liable for the costs relating to the stamp duty. 
So, that amount must be deducted from the amount of costs for 
which defendants 3, 8 and 12 have been’ made personally liable. 
In other respects, the decree of the Subordinate Judge is 
confirmed, 

The lst respondent’s memorandum of objection relates to 
the expenses of the establishment charges, repairs to canals, &c.,, 


- expenses for the village headman, service inams to village headman 


and village duties and other similar expenses. The Subordinate 
Judge has allowed Rs. 3000 a year for all these charges which are l 
amounts actually spent by the mortgagee. But the contention is 
that Rs. 4000 is provided for in a lump sum in the, deed.of 
mọrtgage,- that being the amount which was settled with the 
mortgagee as payable on account of these charges. The clause, in 
question says that it ig agreed that after deducting for Govern- 
ment taxes so much and Rs. 4000 on account of establishment 
charges etc., and other payments mentioned therein the mort- 
gagors should take an account of the balance of the net .income 


from the mortgagee’s officials on the first February of each year: 


The agreement is only to account for the balance and not with 
regard to any of the items mentioned in that clause. This view 
is suggested also by the clause at page 7 of the document which 
says that, if in addition tothe usual earthwork which may 
have tobe executed any extensive repairs have to be done in 
respect of river bunds etc., in respect of these unusual expenses, 
the mortgagee is entitled to charge the actual amount paid. in 
excess of the Rs. 4000. There is no mention here as to the 
other items comprised in the Rs. 4000, that is to say, it is not 
provided that if for establishment charges, the mortgagee has 
actually spent more than what was taken into account, he would 
be entitled to the excess. Nor is it anywhere provided that if 
anything less than Rs. 4000 is spent the mortgagee must account 
for the rest. It seems to us that with respect to this petty and 
recurring items of expenditure which were of a variable character, 


t 
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both the parties agreed that they should be fixed at a certain — 


figure. If all that they intended was that the actual expenses 
incurred under these heads should alone be allowed ‘to the 
mortgagee there would have been no necessity to fix this figure 
at all.. We must allow the memorandum of objections with 
costs te come out of the estate. 


The 3rd respondent’s memorandum of objections is not 
pressed and is'dismissed, _ 

Oldfield, J:—I agree with my learned brother’s ieat 
but I prefer not to base my conclusion on any implication from 
the particular reason, which the lst plaintiff gave .in his letter 
Ex. V for refusing to receive money from the defendants, The 
foundation of S. 84 of the Transfer of Property Act is that 
‘liability for interest on the amount due on the mortgage shall 
cease from the date of the tender, inasmuch as the person, who 
has made the tender not merely has to produce money in order to 
make it, bub must also keep it ready for payment in court or 
otherwise. It is clear that no money eould have been produced 
in this case and that none was kept ready for payment. There 
is no doubt a distinction to be drawn between a proposal to make 
a tender, such as we have in this case, and an actual tender: ; and 
there is no reason why a person, who makes the former should 
be treated any better than a person, who makes the latter, In 
these circumstances, it seems to me that the appellants who made 
no bona fide proposals and who, it is admitted, made no. tender of 
any sort, cannot benefit by the principle of S. 84. 

On the other points, I entirely agree with | my learned 
brother’s judgment. . 


This appeal again having been posted for orders this i 


the court made the following 
Order:—In this appeal Mr. K. Srinivasa Aiyangar appearing 


for the respondent has applied to us for fees for. two vakils 


under the new R. 41 framed under the Legal Practitionér’s Act. 
This rule empowers the court in cases of special difficulty or 
importance to allow two sets of fees toa party who has engaged 
more than one vakil. This case involved about 7 Jakhs of- rupees 
but it did not strike us that there was any specially difficult 


question involved in, the appeal and in fact we did not call: 


upon the ‘learned vakil for the respondent to reply. It is 
however urged that the,case wag of special importance having 
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regard to the amount involved. We are inclined to agree with 
that contention ; for the respondent in view of the fact that no 
less than 7 lakhs were concerned in the litigation was justified in 
engaging two vakils.. We therefore allow fees for two vakils 
which will be taxed according to the rules. ‘ 

C. A. B. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH, | 

PRESENT: —SIR Joun WALLIS, CHIEF JUSTICE, MR. 

JuUşTIOE Sapasiva Aryar AND MR. JUSTICE SPENCER. 

Samanthala Koti Reddi .. Appellant® (1st Defendant). 

Va 
Pothuri Subbiah and others ... Respondents (Plaintiffs 
yk l Nos. 1 and 8 and 2na 

Plaintiffs legal represen- 
tatives). 

Civil Procedure Code, (V of 1908) S. 80—Pulic Officer—Mala fide action in 
discharge of his'duties—Notice under S. 80 whether essential before suti—'act 
purporting to be done in his official capacity’, meaning of. 

Where a public officer in the discharge of his duties acts mala fide, he is 
entitled to notice before action under S. 80 of the Civil Procedure Code. 


Jogendra Nath Roy Bahadur v. Price l approved. Shahebzadee Shahunshah 


Begum v. Fergusson ? and Muhammad Saddiq Ahamed v. Panna Lal? dissented 
| 2 


from. ; 
Per Chief. Justice: The expression ‘‘act purporting to ba done in his official 


capacity” in 8. 80 of the Civil Procedure Code means “an act intended to be 
done by him in his official capacity.’’ 

Per Sadasiva Aiyar, J:— An ast done by a public officer would purport to be 
an act done in his official capacity, not only if is was properly and rightly done by 
him in such capacity and within his powers, but also if if has such a reasonable 
rasemblance (though a false or pretended resemblance) to a proper and right act 
that ordinary persons could reasonably conclude from the character of the acts and 
from the nature of his official powers and duties that it was done in his official 


capacity. , l 
Per Spencer, Jı The word ‘' purporting’ covers a profession by aots or by 
words or by appearance of what is true as well as of what is not true. 


Second Appeal against the decree of the Court of the Tem- 


porary Subordinate Judge of Nellore in Appeal Suit No. 13 of 
1915 preferred against the decree of the Court of the District 


Munsif of Kanigiri in Original Suit No. 480 of 1912. 


*8 A. No 1601 of 1916 . : ` 44th March, 1918. 
1, (1897) L L. R. 24 C. 58. 2, (1881) I. D. R. 7 O. 499, 


8 j (1908) I, L. R. 26 As 220, 
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T: V. Venkatarama Atyar and a LT Aiyar for, 


Appellant. 
P. Chenchvah for T. Daim for Respondents, 
V. Ramesam (Acting Government Pleader) amicus curiæ. E 
The Court (Seshagirı Aiyar and Napier, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH:— 


Seshagiri diyar, J:—Plaintiffs had lent money on a mortgage - 


to one Sankariah. Apprehending that this, man was about to 
dispose off his property, they filed a suit in the District Munsif’s 
Court and obtained an order for attachment of certain moveable 
properties belonging to him. In the meantime, a distraint upon 
the properties had been effected for arrears of revenue, The 
Village Munsif sold them and after remitting to the taluk trea- 
sury the amount recoverable from Sankariah, paid the balance 
over to him. This was after the attachment by the District 
Munsif. The'plaintiffs sue the Village Munsif who is the first 
defendant in this suit for damages alleging that the 1st defendant 
colluded with Sankariah and paid the balance of the sale proceeds 
to him. The District Munsif was of opinion that the’ 1st defend- 
ant was not aware of the attachment by the Civil Court and 
dismissed the suit. The Subordinate Judge has found that the 
Ist defendant was aware of the attachment by the Civil Court and 
that he fraudulently paid over the balance of the ‘sale proceeds to 
Sankariah. An attempt was made in this Court to question the 
correctness of this finding. But I see no reason for not accepting 
the conclusion of the Subordinate Judge. 

The first additional issue in the case’was whether the 1st 
defendant is entitled to notice as: required by -S. 80 of the Civil 
Procedure Code before action was brought. ‘The Subordinate 
Judge has come to the conclusion that as the Village Munsif acted 
fraudulently S. 80 has no application. 

It is not disputed that the action of the 1st dependant was 
within his powers as Village Munsif. The proclamation for the 
arrears, the sole of the property and the payment of the balance 
to the defaulter were all acts which as Village Munsif he was 
competent to do, but, on the finding of the Lower Appellate 
Court, there can be no doubt that, in performing these duties, the 
lst defendant was acting with malice, The point for decision is 
whether in consequence of this want of bona fides, the Ist defen- 
dant has. forfeited his right $o notice before action. Although the 
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case was very full argued on both sides, as we thought that this 
was a matter in which: Government was interested, we requested 
Mr. Ramesam, the Government Pleader to assist us as amicus 
curiœ and we are very much indebted to him for his assistance. 


S. 80 of the present code which corresponds to S. 424 of the 
old Code: of Civil Procedure provides for notice in suits in respect 
of atly act purporting to be done by a public officer in his official 
capacity. The language on the face of it does not import that 
unless the act is bona fide, the public officer will not be entitled to 


'. notice. There may be cases in which the public officer does acts 


which are not within his sphere of duties. In regard to them. he 
is not entitled to notice. - But, when the acts are intra vires the 
language of the Code does not suggest that there must be also 
bona fides, if the protecticn afforded by 8. 80 is to be availed 
of. But there are decisions which have held that the section is 
not applicable to persons who act maliciously. There are 
apparently two conflicting views regarding the meaning to be 
attached to the words “ purporting to act.” One set of authorities 
inclines to the view that where a public servant does the act 
knowingly and dishonestly for purposes which are not within the 
intent, although they may be within the letter of the powers he 
is: clothed with, he cannot be said to be acting or purporting to 
act as a public servant. The other view puts a literal construc- 
tion on the words. In that view, any one who performs his 
functions within the letter of the law, whatever may be his 
motives or ulterior intentions, must be regarded as having acted 
or purported to have acted as a public servant. 

Now I shall examine the authorities. ‘The earliest case in 
which the principle of bona fides was enunciated was in Saheb- 
zada Shahunsha Begum v. Fergusson }. Cunningham, J., in 
that case says that a public officer is entitled to notice only in 
those cases 1n which nome inadvertent act was committed by 
him in- the discharge ` “of his. official duty. The learned Judge 
relies: upon the English cases in sùpport of this proposition. 
Theobald v. Crichmore ? the first case. relied on, was not a case in’ 
which any question © of. notice arose. The point. considered by 
Lord Ellenborough, C. ae in that case was whether a constable 
forfeited his right ‘to the shorter period of limitation because he 
acted illegally in the discharge of his duties. The learned Chief 

1. (1881) I. L.R. 7 Cal. 499. 2 (1818) 1 B. and Ald .227, 
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Justice points: out referring to the Statute he was construing that 


„F. B. 


it was only intended to protect persons acting illegally but with & gamanthala 


bona fide intention of discharging their duty. The other case is 
Attorney General v. Hackney Local Board 1. ‘That was a case 
relating to injunction. The Vice Chancellor pointed out that in 
cases of injunction a notice was not necessary because the object of 
the suit will be frustrated if an injunction cannot at once be 
obtained against the contemplated misfeasance by the public 
authority. Then he says ‘The policy of the law is, that if 
these public bodies, entrusted with powers for public purposes, 
in the course of executing those powers shall happen to commit 
any inadvertence, irregularity or wrong, then before anybody has 


a right to require payment from them in respect of that wrong - 


they shall have an opportunity of setting themselves right s they 
shall. have the period of a month for the purpose of making 
amends, or for restoring if they have taken away anything, and 
for paying for, if they have done, any damage.’ It is on these 
two decisions that Mr. Justice Cunningham bases his conclusion 
that where any inadvertence or bona fides has not been proved 
the public officer is not entitled to any notice. This decision has 
been sought to be distinguished in Jogendra Nath Roy Bahadur 
v. Price 2, but I think the learned Judges in the latter case were 
not satisfied that the earlier decision was right. In Ganoda 
Sundary Chaudhurani v. Nalini Ranjan Raha 3 Mr. Justice 
Woodroffe says that the section can apply only to defendants who 
are sued in an admitted official.capacity, but not as individual 
trespassers. This view will have the effect of placing defendants 
whether they act honestly or dishonestly at the mercy of the plain- 
tiff on the question of notice I may also refer to Raghubans Sahai 
y. Phool Kumari 4, which was relied on by Mr. Chenchia on 


behalf of the respondent. Mukherjee, J., therein points out that . 


no notice need have been given to the Secretary of State as there 
was no relief claimed against him on the ground of fraud. Then 
he refers to Sahebzadee Shahunsha Begum’ v, Fergusson Č, and 
apparently agrees with the view taken by Cunningham, J., in that 
case. The observations were obiter. In Peary Mohan Das v. 
D. Weston 6, Fletcher, J., quotes Sahebzadee Shahunsha Beguin 
v, Fergusson 5 and Raghubans Sahai v. 'Phool Kumari +, and 

1. (1875) L. R. 20 Eq. 626. a. (1897) I. D. R. 24 O. 584. 


- 8. (1908) I. L. R. 36 C. 28. 4. (1905) I. L. R. 32 C. 1130. 
5, (1391) I. L. R. 7 O, 499 6: (1906) 16 0. W. N. 145. 
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lays down the proposition that a public officer sued in respect of 
an act done in bad.:faith is not entitled to notice under S. 80. 
The matter was taken up in appeal in Weston and Others v. 
Peary Mohan Das 1. The decision of Fletcher, J., was reversed ; 
and I find nothing in that judgment on the question of notice. 


In Muhammad Saddiq Ahamad v. Panna Lal, 2 Mr. Justice 
Banerjee apparently acted upon the principle stated in Shaheb- 
zadee Shahunshah Begum v. Fergusson 8. The same learned Judge 
in Baktwar Mall v. Abdul Latif 4, distinguishes his earlier 
decision. In The Collector of Bijnor, Manager of the Estate of 
Chaudhri Ranjt Singh v. Munuwar >, the acts charged against 
the Collector were certainly not done by him bona fide, . Still the 
Full Bench in that case held that the Collector was entitled to 
notice when he wrongfully attached and sold property as agent to 
the Court of Wards. In Bachcha Singh v. Jafar Beg, 6 where 
a Police Inspector was the defendant and the complaint against 
him was that atthe instigation of certain persons he illegally 


_ arrested the plaintiff and sent him for trial, Tudball, J., held that 


notice under 8. 424 was necessary. The learned Judge does not 
examine the earlier cases upon the question of notice. But .it is 
clear that this judgment cannot be reconciled with the judgment 
of Mr, Justice Banerji in’ Muhammad Suddiq Ahamad v. Panna 
Lal 2, 

As regards Bombay. in Ranchhod Varajbhat v. The Munici- 
pality of Dakor 7, Sargeant, C.J., says that the object of the pro- 
vision about notice would appear to -be to give protection to 


, Municipal bodies or other officers who in the bona fide discharge of 


public duties have committed illegal acts by their conduct. In 
Cecil Gray v. The Cantonment Committee of. Poona 8, the learned 
Judges say that in all actions of tort the public officer is entitled to 


‘notice. In Chhaganlal Kishoredas v. The Collector of Kaira 9, 


Chandravarkar, J., says that the true test of an action. for the 
purpose of 5. 424 is ‘-whether the. wrong complained of as having 
been done by the public officer sued .amounts, first to a distinct 
act on his'part, and secondly, whether that act purported to have 
been done by him in his official capacity. Both these elements must 


(1908) I. L. R. 26 All. 220, 
(1907) I. L. R. 29 All. 567. 


1 (1912) I, L, R. 40.67 898. 

8. (1881) 'I. L. R. 7 Cal. 499 

5. (1880) I. L. R, 3 AN. 20. (F. B.) (1915) 18 A. L: J. 788. 

7. (1884) T. L. R. 8 Bom. 421. (1910) I. L. R. 84 Bom. 689. 
‘ 9. (1910) I L. R. 35 Bom. 42, : 
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combine to render necessary the giving ‘of notice under $S. 424 as 


a condition precedent to it.” I find that Sahebzadee Shahumsha 


Begum v. Fergusson 1, was quoted before the learned Judge, 
yet, he does not say that a further condition of the appli- 
cability of S. 424 is that the act should have been done 
bona fide, There are no Madras reported cases. Mr. Ramesam 
has referred us to an unreported judgment in Second Appeal No. 
1545 of 1901 which is certainly opposed to the view taken in 
Sahebzadadce Shahumsha Begum v. Fergusson 1 


.- I shall now refer to the English law on this subject. 


Before 56 and 57 Vic. Ch. 61 known as the Public Authori- 
ties Protection Act of 1893, there were various enactments which 
contained provisions for giving notice to public officers before 
action was brought against them. Most of them were repealed 
and a comprehensive enactment was passed by Parliament. The 
first section enunciates a uniform rule`of limitation by providing 
that “the action must be commenced within six months next 
after the act, neglect or default complained of or in case of a 
continuing injury ora damage within six months next after the 
ceasing ‘ thereof.” The same section provides further that if 
before action was brought there was a tender of amends, ordinarily 
costs shall not be awarded against the public servant; and that if 
in the opinion of the Court the plaintiff has not given the 
defendant a sufficient opportunity of tendering amends before 
the’ commencement of the proceeding the Court may award to 
the defendant ‘costs against the plaintiff. S. 2 repealed all the 
sections in the various acts which provided that notice of action 
must be given before action was brought. Therefore after 1893 
the only question in England would be whether the public 
servant was given sufficient opportunity to tender amends and 
also? whether the action had been commenced within six months 
of the acts complained of. The failure to afford opportunity 
to make amends would not entail the dismissal of the suit as in 
the case of failure to give notice, but may résulf in the plaintiff 
being mulcted in costs even if he succeeds in the action. This 
was the state of the law when the new Civil Procedure Code was 
enacted in this country. If I may,.say so with respect, the 
precedent set by the Parliament in repealing provisions for notice 
and in enacting a uniform rule of limitation might well have been 
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_ adopted in this country. But, thathas not been done. We have 


various local acts in which a shorter period of limitation is 
prescribed in respect of acts done uuder colour of a Statute and 
we have also the general Procedure Code which makes it a condi- 
tion precedent to an action against a public servant that he should 
have notice. Therefore the English decisions subsequent to 1893 
can afford no assistance in the construction of S. 80 of the Civil 
Procedure Code. The earlier decisions are all quoted in Bullen 
and Leake’s Precedents of Pleadings (7th Edition) at. page 814, 
The established rule seems io be to the effect that the public 
officer is entitled to the statutory privilege of notice only “where 
he had grounds for .believing, and bona fide believed, in the 
existence of facts which, if existing, would have justified him in 
doing the acts complained of under the Statute or in the execution 
of his office. In Downing v. Capel 1the learned Judges held 
that unless the wrong-doer believed he was’ acting in- pursuance 
of the statute he was -riot-entitled to notice. In Selmes v. Judge 2, 
Blackburn, J., says, “I agree that if a person knows that he, has 
not under a statutory- authority todo a certain thing and 
yet intentionally does that thing he cannot shelter himself 
by pretending that the thing was done-with intent to 
carry out the Statute,’ Lush, J., said, “it is clear that 
they bona fide believed they were doing what the law 
allowed, and that is all that is needed to entitle them to the pro- 


‘tection of the Statute.” Hannen, J., said, “ The question is: did 


the defendants bona fide intend to make a rate as surveyors of 

highways ? If they did, they were entitled to notice of action.” 

Although this judgment of the learned Judges does not express it 

in so many words, it seems clear from it that if a public servant 

acted with a malicious intent, he would not be entitled’ to any. 

notice. See also Norris v. Smith 3 and (Agnew v. Jobson and 
others $). s 

The.result of the above discussion may be stated thus :— 

(a) In England notice of. action after 1893 is immaterial 

All that is required is that sufficient opportunity, 

should- be given to the. public servant to make 

amends. Failure in this behalf will not entail the 

dismissal ‘of the suit, but will render the successful 

plaintiff liable to pay the costs of the public servant. 


1. (1867) L. R. 2 Com. fee aad 461. 2. (1871) L. R. 6 Q. B. Cases§724, 


3. (1889) 10 Ad. and E. p. 188 4. 13 Cox’s Oriminal Cases 625. 
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(b) Before the Act of 1893 the public servant would not 


have been entitled to notice if he exceeded the - 


s | powers given to him by the Statute. 

‘(c) He would not have been entitled to notice unléss he 
believed he was acting within the Statute although 
he was not justified in so acting. 

(d He would have been entitled to notice in all cases 
where he acted bona fide although he was mistaken 
in his view of the law which ‘authorised him to do 
the act. 

(e) Lastly any semblance of acting within the Statute 
would be enough. 

In India the preponderance-of authority is in favour of holding 
that unless the public servant acted bona fide he is not entitled to 
notice. Most of the judgments which have taken this view were by 
single Judges. Jogendranath Roy Bahadur v. Price 1 holds that the 
question of bona fides is not a matter for.consideration on the ques- 
tion of notice. In Bombay, Justice Chandravarkar, at any rate, 
seems to take the same view. But, it must be conceded that there 
ig not a single case in which it has been held.that notice is neces- 
sary where it was found that the defendant acted maliciously. 
There ig no such case in the English Reports or in the Indian Law 
Reports. When the Legislature re-enacted S. 424 of the Old 
Code in the Act of 1908 it did not think it desirable to 
reconcile the conflicting views held on this question. On principle it 
seems to me that to hold that notice should be given only where 
bona fides have been established would be to leave it to the dis- 
cretion of the plaintiff whether he should give notice or not. It 
may be suggested in answer to this, that if the -allegation as to 
mala fides is not proved the suit might be dismissed. But it 
would certainly lead to an enquiry into the merits before the 
’ question of notice is considered. o, 

In this state of authorities and having regard to the impor- 
tance of the question, I propose to refer the. following question for 
the consideration of the Full Bench:— i - 

“ Where a public officer ia the discharge of his duties acts 
mala fide, whether he is not entitled to notice before action under 
S. 80 of the Act V of 1908.” ee + i 

Napier, J.—The question raised in this second appeal is whe- 
ther the defendant is entitled to notice under Section 80 of the 
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Civil Procedure Code, no notice having been given. The suit was 


` one against a Village Munsif, the cause of action alleged being 


that the defendant fraudulently attached certain casuarina wood 
and sold the same in a clandestine manner, although ' it had been 
already attached by the plaintiffs. The facts found by the 
Appellate Court are that certain casuarina wood belonging to a 
third party, a judgment-debtor, had been attached in O. S. No. 
387 of 1911 by the plaintiffs, that the Village Munsif sold the 
wood for arrears of revenue due, that there was some irregularity 
in this sale, that there was no necessity to sell the whole quantity 
and that after selling the wood the Village Munsif handed over 
the balance of purchase money to the judgment-debtor, although 
he had knowledge of the attachment. He sums up his view of the 
case as follows:—The first defendant attached excessively all the 
wood belonging to the judgment-debtor so as to get it sold for re- 
venue dues and handed over the balance secretly to the debtor for 
the purpose of getting. rid of the two Court attachments, all of 
which was in abuse of his powers as Village Munsif, S. 80 is ag 
follows :— 


No suit shall be instituted against a public officer in respect 
of any act purporting to be done by such public officer in his off- 
cial capacity, until the expiration of two months after notice in 
writing has been delivered to him stating the cause of action and 
the relief which is claimed. 


This section was 424 in the Old Code, the only important 
alteration being the substitution of the words ‘any act’ for ‘an act.’ 
The finding of the lower Appellate Court is clear that the Munsif 
was acting in his official capacity when he sold the wood, and as 
the selling is alleged as part of the cause of action, it is to my 
mind immaterial whether the subsequent paying over of the 
balance was done in an official capacity or not. 


It is not disputed that revenue was due, and the finding of 
the Court is clear that it is in the excessive attachment of all the 
wood, that part at all events of the abuse of his powers occurred, 
On the plain words of the section, it would seem clear that notice 
was required. But it is suggested that there is strong authority 
for the proposition that where the officer acts maliciously, no 
notice is required. In examining the cages it seems to me necessary 
to eliminate. those in which it was found that the officer wag on] y 
pretending to act in an official capacity he having no right to do 
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the act in connection with which: the complaint arose at all, There 
remain ‘two classes; (1) where he has purported to act in his 
official capacity but has ‘been.guilty of malice in the exercise of 
his powers, and, (2) cases in which he has caused some wrong 
inadvertently in the discharge of his duty. In Shahebzadee 
= Shahunshah Begum v. Fergusson 1, it was held by Cunningham, 

J., sitting on the Original Side, that the cases in which notice is 
necessary are invariably cases in which a public officer is sued for 
damages for some wrong inadvertently «committed by him in 
the discharge of his duties. The case was however one in which 
the plaintiff claimed to be entitled toa share ina certain trust 
fund, of which the Official Trustee of Bengal was the trustee, and 
the decision was that no notice was necessary. The point did not 
arise for decision, and could not on the facts, whether, if he had 
acted maliciously, he would have been entitled to notice. The 
obiter dictum in this case was expressly negatived in a decision 
of a Bench of the same Court in Jogendianath Roy Bahadur v. 
Price *, There the plaintiff sued a District Magistrate for damages 
for illegal and malicious arrest under a warrant. The point was 
` taken that as the act was said to'be done maliciously 8. 424 did 
not apply, and reliance was placed on the decision above referred 
to. The Court pointed out that the question did not arise in that 
case and stated the law as follows :—“ The section does not seem 
to us to warrant the drawing of any distinction between acts of this 
kind done inadvertently or otherwise,” In a later case- reported 
in Ganoda Sundary Chaudhurant v. Nalim Ranjan Raha 3, 
‘Woodroffe, J. sitting on the Original Side held that “where a 
public officer took possession of property which he had no authority 
to seize and was sued for trespass, the suit is not against him in 


P.B. 


Samanthala 


r 


his official capacity, but as a private individual and therefore no | 


notice is necessary. This case, although relied on by the 
appellant has in my opinion no bearing on the question, it being 
of the class first referred to, namely those where | the officer is not 
discharging a duty. The ‘next case “was a decision of 
Fletcher, J. on the Original * Side of the High Court in 
which he held that a suit against a District Magistiate 
and two officers of Police for conspiracy and malicious arrest and 
search, was one in which the public officer ‘was sued in respect of 
an act done in bad faith, and therefore no notice under S, 80 wag 
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required, He relied on the obiter dictum in Sahebzadee Shahun- 
sha Begum v. Fergusson 1 and also on a decision in Raghubans 
Sahai v. Phool Kumari 9, The latter case-has in my opinion no 
bearing on the question at all. It simply decides that where no 
relief js claimed against the Secretary of ‘State, no notice is required 


„as it would be impossible to serve a notice fulfilling the require- ` 


ments of the section. He also relied on a case in Muhammad 
Saddiq Ahamad y. Panna Lal® to which"I shall refer. The 
learned Judge does not appear to have been aware of the 
decision in Jogendranath Roy Bahadur v. Price 4 which was 
binding on him, His decision was subsequently reversed by 
the Court of Appeal on the merits and so no ruling was 
given on this point.. So far asthe High Court of Calcutta is 
concerned, the view that no notice is required where the Public 
Officer acts maliciously has been directly negatived. 


Four decisions of Single Judges of the Allahabad High Court 
were referred-to. The ‘first is one of Banerjee, J. reported in | 
Muhammad Saddiq Ahamad v. Panna Lal 8. Jn that case the 
Court found that the defendant, a Police Officer, did not purport to 
act in good faith in pursuance of the law, but took advantage of 
his position as a Police Officer to commit illegal and tortious acts 
maliciously and without cause, the action complained of being that 


„he searched the house of the plaintiff, dragged him to the thana 
detained and kept him in confinement for several hours, The learned 


Judge following the decision in Sahebzadee Shahunsha Begum 


vy. Fergusson 1, held that no notice was- required, The 


next case ig one decided by the same learned’ Judge and re- 
ported in Baktawar Mall v. Abdul Latif >. That was asuit against a 


- Police Officer to recover certain books seized by him in a search, 


the seizure of which was denied. The learned Judge held that 
notice was necessary and distinguished his prior decision as being 
one ın which the defendant had acted not in his capacity as a 
Public Officer, but illegally and in bad faith, He based his deci- 
sion on the ruling ..of the Calcutta Bench in Jogendranath koy 
Bahadur v. Price 4. The third case is. one reported in Mumtaz 
Hussain v. Lewis © the suit: being one for damages for assault, the 
allegation being that. the plaintiff, a sub-overseer was assaulted by 





1, (18821) I. L. R. 7 C. £99. - 2. (1905)I.L R. 82 Cal. 1180. 
8, (1908) I, L. R. 26 All, 220. TA. 1897 I, L.R 24:Cal, 684, ' 


p. (1907) I. L. R. 29 All. 667. 6, (1910) 7 All. L. J. £04, 
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his superior officer in a fit of anger. The Judge held that the 


acts complained of were not acts purporting to be done by the ~ 


defendant in his official capacity. The fourth case is one, reported 
in Bachcha Singh v. Jafar Beg 1 and was a suit brought to re- 
cover damages against a Police Officer for malicious arrest, The 
learned Judge held that as the officer purported to act in his 
official capacity, notice was necessary. ` Patting aside the third of 
these cases as belonging to the first class, viz , cases where the 
act does not purport to have been done, we have two decisions of 
‘Banerjee, J. which, with all respect, in my opinion, are not 


reconcileable; and another decision in which it was held ‘that 


notice was required, : 

Turnińg to Bombay, there are several decisions in which the 
section was construed, namely cases reported in Babu Balapa v. 
Nana 2, Sardar Singji v. Ganapat Singji 8, Rajmal Manick 
Chandv. Hanmant Anyaba 4, Cecil Gray v. The Cantonment Com- 
mittee of Poona 5, and Chhegan Lal Kishoredoss v. The Collector 
of Kaira 6. , These however deal, with the questions whether 
notice is required in suits against Public~Officers arising ex con- 
tractu and suits in which no tortious act was alleged but the 
Public Officer was a necessary party for the determination of the 
rights of the parties. The extreme view was taken in the last 
mentioned case in which it was held that even though no tortious 
act was alleged against the Collector, still as he had been 
acting in his official capacity in declaring the plaintiff's mortgages 
illegal in exercise of the power conferred -upon him by 8. 3 of 
the Bombay Act V of 1862, which declaration had enabled the 
mortgagors to take possession of the land, notice was necessary. 
The Court lays down that the true test of an action for the purs 
pose of S, 424 is whether the wrong complained of as having been 
done by the Public Officer sued, amounts to a distinct act on his 
part and whether that act purported to have been done by him 
in his official capacity. This, it may ‘be pointed out, is the 
test applied by the only decision . of a Bench in Calcutta, viz, 
Jogendranth Roy Bahatur v. Price", 

Turning to the Madras cases, Ananthar aman v. Ramasami, 3 
was 2 suit to recover money due on a promissor y note from a minor 
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under the Court of Wards. The Collector being a party as guar- 
dian ad litem, pleaded that he was entitled to nutice. The Court 
simply stated that no notice is required unless the suit is brought 


“against a Public. Officer in respect of an act done by him purport- 


ing to be in discharge of his duty, and that clearly this suit was 
not of that class. There is however one decision, S. A. 1545 of 
1901, which directly decides the point. That was a suit against 
a karnam for damages for malicious prosecution. The karnam 
had sold certain trees by public auction which were purchased by 
the plaintiff and cut by him. The defendant reported to the 
Tahsildar that the plaintiff had cut down more trees than he had 
purchased and put in a complaint against the plaintiff. The 
Magistrate tried the case and found that the defendant’s story was 
false. The plaintiff brought this suit, and the issues framed were 
whether the defendant prosecuted the plaintiff maliciously and 
without reasonable and.probable cause, and whether the suit was 
not maintainable without notice. It was found by the District 
Munsif that the defendant was actuated with vindictive spirit and 
personal motives and-did not act bona fide. The District Judge 
returned no finding on the Ist issue, but found that the acts com- 
plained of were done in his official capacity and that therefore 
notice was necessary. In Second Appeal it was urged that no 
notice was necessary and the Bench held that the decision of the 
District Judge was right. l ' 
There’ are in all the Courts a large number of decisions on 
other statutes where the words ‘purporting to act’ and ‘ official 
capacity’ are construed, Ihave not thought it necessary to deal 
with these because the finding of the lower ‘Appellate Court is 


-elear that the act was one purported to be done ete., and the only 


question, raised before us was whether malicious action took the 
case out of the section. 

Our attention has been drawn to several English cases in 
which the words ‘act done in pursuance of the act’ have been 
construed for the purpose of ascertaining whether the suit had 
been brought within a certain time after the act committed. But 
for the same reasons that I have not thought it necessary to 
examine the Indian cases other than those on this particular 
section I do not propose to deal with them. 


The result is that there isa distinct rulmg that notice ig 
necessary even where the action is malicious, in 24 Cal: 584 and 
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another one in our own -Court, and there isno decision of a Bench 


the: other way. This being so, I see no reason why ‘we should ) 


not give the construction to the language of the section which it 
naturally bears. Iam therefore of opinion that this suit is bad 
for want of notice. But as my learned brother has doubts in the 
matter, I agree to the reference to a Full Bench in the terms 
suggested by him : j 

[Their Lordships called upon Mr. Prakasam for the respon- 
dents :] 

T. Prakasam for the respondents :— 

“ Purporting ” in “ purporting to be done in his official capa- 
city” means “having the purpose of” or “intending.” See Century 
English nee e 7 should not be understood as 
meaning “ pretending ”’ or “affecting.” Shahebzadee Shahunshah 
Begum v. Fergusson, 1 Baghubans Sahai v. Pool Kumari 2 accepts 
the view in Shahebzadee Shahunshah Begum v. Fergusson. 1 See 
also Peary Mohan Das v. D. Weston 3. The only case against 
me is Jogendra Nath Roy Bahadur v. Price 4. Ganoda Sundary 
Chaudrant v, Nalimi Ranjan Raha 5 approves of the cases in 
Shahebzadee Shahunshah Begum v. Fergusson 1 and Raghubans 
Sahat.v. Phool Kumari 2. The Collector of Bijnor, Manager of 
the Estate of Chaudhuri Ranjit Singh v. Munuvar § is a case of 
a Collector sued.as the agent of the Court of Wards.. Muhammad 
Saddiq Ahmed v. Panna Lal Tis a case of a Sub-Inspector of 
` Police committing an illegal and tortious act “intended to be done” 
in his official capacity in the language of the Police Act. Notice 
was held not necessary. 

[T. V. Venkatarama Aiyar:—The learned J udge in Jugal 
Kishore v. Jugal Kishore 8 holds that notice is necessary even 
when the act is not done bona fide. | 


See however at p. 544 where the learned Judges say that 
they were not considering a case of mala fide action by the 
public officer. 

Sataun Ayar, J: si. Muhannad Saddiq Anal v. 
Panna Lal", the learned Judge found that the: police officer did 
not act-even 7 pretended execution of his office. There he. only 
used his influence outside his office.| — -~. <5 
(1881) 1.-L. R. 7 C. 499 at 503. 2 (1905) I. L. R. 82.6 1180 at 1184. 
(1906) 16 C. W. N. 145 at 214. £. (1897) I. L. R. 24 O. 584. 


4 
(1906) T. L. R. 86-0. 28. . ' 6 (1880) I. L. R. 8A. 20 at 29. 
(1908) I. tm. R. 36 A, 220. ° 8. (1911) I. L. R. 38 A. 540. 
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Baktawar Lal v, Abdul Latiff 1, referred to. Ranchod 
Varajbhai v. The Muricipality of Dakor 2, was a case under the 
Bombay District Municipalities Act. 


[The Chief Justice:—The language of that Act is “ done or 
intended to be done” which is entirely different from the language 
of S. 80 of the Civil Procedure Code. ] 


R : e 
Anantharaman yv. Ramaswami 3 and S. A. No. 1545 of 
1901 (unreported) were also referred to. 


[As regards the decisions under similar English Statutes, re- 
ference was made to the following cases. | Hermann v. Seneséhal ‘ 
is a case under the Larceny Act, 2 and 25 Vic. Ch. 99, S. 33. 
The language.of the provision was “anything done in pursuance 
of the Act”. Roberts v. Orchard 5 was a case where the 
language of the Act was “anything done in pursuance of this 
Act.” Wedge v. Berkely § was a case under 24 Geo. II, Ch. 44 
S. 1. The language of the Act was ‘“‘anything done by 
him in the execution of his office.” Bona fides was held to 
be necessary by the Judges. Chamberlain v. King 7 was a case 
under the Larceny Act, S. 113. Reasonable grounds for believing 
were held necessary, In Selmes v. Judge 8 the language of the act 
was “anything done in pursuance of or under the authority of ”’. 
In Hughes v. Buckland 9 the language of the Act was “anything 
done in pursuance of this Act.” See at p. 354. In A. G. v. 
Hackney Co., 1° the language under construction was “ anything 
done or intended to be done”. In Parton v, Wiliams 1! the 
language was “anything done in the execution of his office’’. As 
to Kirby v. Simpson 1%, see Clerk and Lindsell on Torts, 3rd 
Edn., p. 113, footnote. ` 


T, V. Venkatarama Aiyar for the appellant :— 


The object of S. 80 of the Civil Procedure Code is to give.an 
opportunity to the officer to tender amends and to prevent the 
officer being harrassed by frivolous actions. If the officer has to 
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(1888) I. L. R. 11 M. 817. -> 4, (1862) 83 L. J. (N. 8.) ©. P. 43 at 46. 
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make amends it should not be put to the last after an action is 


- brought and after going fully into the question of the bona fides ` 


of the Act. There can be no question about the -necessity of the 
notice if the act is done officially. It is only in cases where the 


Act is done by the officer in his private capacity, that no notice 


is required. The question of bona fides is only an element in con- 
sidering whether the person did the act in his official capacity 
or not. It is only a question of fact and it is only this consider- 
ation that runs through all the English .cases. Jugal . Kishore 
yv. Jugal Kishore! referred to. Venkata v. Chengadu 2 
was a case where fraud was alleged and still it was held that 
the suit came during the shorter period of limitation. See at 
p. 175, ‘‘Purporting to act? is very much like “ professing to 
act.” In this case there is no doubt that the act was done in his 
official capacity because the Karnam cannot attach property 
for arrears of revenue in his private capacity. Reference was 


. made to the Judicial Officers Protection Act (Act XVIII of 1850.) 


T. Prakasam replied. 

The Court expressed the following. - , 

Opinion :—The Chief Justice—As observed by Seshagiri 
Aiyar, J. in his order of reference the point for. decision is whether 
in consequence of his want of bona ides the first defendant 
forfeited his right to: notice before suit under.S. 80 of the Code 
of Civil Procedure. Both the referring Judges were of opinion 
that the act done by the defendant came within the words “any 
act purporting to be done by such public officer in hig official 
capacity.’ These words were introduced into §,424 of the Code 
of 1877 by Act XII of 1879, and the corresponding S. 80 of the 
present Code was further amended by substituting ‘any ” for 
“an” and “such public officer” for “him.”. According to the 
concise Oxford Dictionary recently published at the Clarendon 
Press, to “ purport ° in this context means to “ be intended to 
seem”. There can be no doubt. that the act of the Village 
Munsif in handing over the surplus proceeds. of the revenue sale to 
the defaulting owner was an act “intended to seem” to be done by 
him in his official capacity so as to render notice of suit necessary, 
if eftect is to be given to the language of-the section according to 
the natural meaning of the words used, The legislature may well 


have considered it desirable to require notice of suit to be given in `“ 
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all such cases, and I see no reason, for putting:a: restrictive 


` construction upon the:section, It is significant that the -words 


“ purporting to be done” are wider than “done or intended to be | 


done under the provisions of this. Act,’ in S. 264-of the- Public 


` Health Act; which appear to be the most -comprehensive .wotds 


used in any of thé corresponding statutory provisions in England, 
seeing that they alsə include ‘‘acts intended to seem to-be done- in 


‘his official capacity ;” and it is quite probable that they- were 


chosen om that very ground and for the purpose of making-the 
English decisions inapplicable. As observed in Booth v. Clive! it 
is not very easy to reconcile all the observations that are to be 
found in the English, cases, and they must be read with reference 


to the circumstances of each particular case. Further, the 


current of English decisions does not in my opinion support ‘the 
view taken, in Shahebzadee Shahunshah Begum v. Fergusson ? 
that notice is only requisite -in the case-of inadvertent acts and 


~ cannot be required -where’ there is'a want of bona fides. ‘ On the 


contrary m Kirby v. Simpson, 3 it was expressly’ ‘laid down by 
Parke, B., and the.Court of Exchequer that ‘a’ person niay -act 
maheigua y and yet act in the execution of his office as-a justice of 
the peace,” and that in such a case notice must be’ given to him. 
Similarly in Royal Aquarium and Summer and Winter Garden 
Society v. Parkinson, + in the Court of “appeal, where Kirby v. 
Simpson was cited for the appellants, it was not even ‘contended 
on the other side that the-finding of malice against the défendant 
digentitled him‘ to notice if he wis otherwise entitled’ to it. ‘In the 
third and most authoritative edition of Bullen and - Leake’s Prece- 
dents of Pleadings, 1868, the learned authors sum up the effect of 
the decisions on the various English statutés at p..759 as follows ; 
“A person is entitled to notice ‘of action as acting under ôr in 
pursuance of a statute or in execution of his office, where he bona 
fide believes in the existence of facts which, if existing, would justify 
his acting in pursuatice ‘of the statute dr, in execution of-his office.” 


In the present case thiére‘were facts justifying the’ ‘Village Munsif 
in acting ` in’ his official capacity, ‘and there was no occasion for | 


him'to resort to the defence that he bona’ file, though erronéously, 


‘believed in the-existente of such facts. ‘In so far as Shahebzadee 


‘Shahunshak Begum v. Fergussoit; Aand the cases which follow. it 


—_. 
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lay down that the section only applies to acts done inadvertently in 
the course of official duty, [am unable, with great respect, to follow ° 
them, as they appear to me to be inconsistent with the plain 
language of the section, unsupported by the English decisions on 
the more restricted provisions of the Euglish Acts, and opposed 
to the later decision of the same Court in Jogendra Nath Roy 
Bahadur v. Price, ! and to the other decisions mentioned in the 
Order of Reference. My answer is that notice is necessary in the 
circumstances stated. 

Sadasiva Aiyar, J:—The verb “ purport ” is defined in the 
concise Oxford Dictionary as ‘convey,’ ‘state,’ ‘profess,’ ‘ be intend- 
ed to seem” ; and the Latin root signifies “carry forth.” The 


synonym “profess” has as two of its definitions ‘pretend’ and . 


‘openly declare.’ 

I therefore think that tbe expression “any act purporting to 
be done by such public officer in his official, capacity” found in 5. 
80 of the Civil Procedure Code means “any act of a public officer 
which is intended by him to carry forth or convey to the minds 
of all persons who become aware of that act the impression that 
he did the act in his official capacity and not as an ordinary 
private individual and which has the enen, of conveying such an 
impression by its seeming or appsirunce.” The usual way in 
which such an intention is conveyed to the minds of others 
is by the officer openly declaring at or about the time of the doing 
of that act that. he was acting in his official capacity, and by the 
“act” being in its nature such as is done by a person in such an 
official position and not by a mere private individual. In most 
cases, his conduct and declarations at or about the time of the 
doing of the act and the nature of the act would be conclusive as 
to their conveying to the minds of those who become cognisunt of 
the act that it was done in his official capacity. An act done bya 
public officer would “purport” to be an act done in his official 
capacity; not only if it was properly and might y done by him in 
such capacity and within his powers bus also if it has such a 
reasonable resemblance (though a false or pretended resemblance) 
to a proper and right act that ordinary persons could reasonably 
conclùde from the character of the acts and from the nature of his 


official powers and duties that it was done in his official capacity. 


. Y. 11897) I. L. R 24 Gal. 684 . | 1 
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But if the act done is so outrageous and extraordinary that no 


` reasonable man could detect*in it any resemblance to any act 


which the powers of such an officer could allow him to do on the 
facts as represented and declared by such officer, his mere allega- 
tion that he did the act in his official capacity would not suffice. 

I shall, with diffidence, attempt two illustrations A Sub- 
Registrar carries off by force his neighbour's plough-bullocks to 
plough the Sub-Registrar’s own lands, making at the time the 
loudest declaration that he was acting as Sub-Registrar and was 
entitled as such officer to carry off his neighbour's plough-bullocks 
to cultivate his (the Sub-Registrar’s) lands. As there is no 
resemblance whatever between the Sub-Registrar’s,duties and 
the ploughing of the Sub-Registrar’s lands or the carrying off of 
his neighbour’s cattle, I do not think that it could be said that 
his act ‘‘ purported ” to be done in his official capacity whatever 
he might have professed.- (The line of demarcation may of course 
become thin in many cases. In Muhammad Saddiq Ahmad v. 
Panna Lal,! Banerji, J.. held that a Sub-Inspector of Police who 
took advantage of his-position as a Police Officer to wrongfully 
search the plaintiff’s house, to keep him for some hours in a 
thana and to publicly abuse him owing to his private enmity 
against the plaintiff could not be said to have purported to act in 
the discharge of his official duty and was therefore not entitled 
to notice under S. 424 of the old Civil Procedtire Code 
corresponding to the present S, 80. I am doubtful about the 
soundness of this decision so far as it relates to the acts of house- 
search and confinement in the thana though as regards the , act 
of public abuse, the decision seems to be right as such 
public abuse is never the duty of a Police officer). II. My other 
illustration may be stated thus: A, a Police Inspector, was told 
by his friend B that B’s stolen property was in C’s house. A, to 
help his friend B., forges a magisterial warrant, goes to C’s house, 
and makes a search in his official uniform declaring that he does 
soas a Police Officer on the strength of the magisterial warrant. 
As every ordinary on-looker will take it that A is making his 
search in his capacity as a Police Officer, I think that his act was 
one purporting to be done in his official capacity, and he is 
entitled to notice if sued for such an act. (See Jogendra ‘Nath 
Roy Bahadur v. Price, 4 (Macpherson and Ameer .Ali, JJ.) and 





J. (1908) I. L. R. 26 All, 220, 2 (1897) I, L. R. 24 Cal. 584, 
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Jugal Kishore v. Jugal Kishore, 1 though. this latter case turned 
upon S. 49 of the Allahabad: Miifiicipalitied “Act. ‘which, however, 
uses the same expression “purporting to be ‘done” as S. 80 of the 
Civil Procédure Code). : 

The linglish decisions construing expressions like “done in 
pursuance of” or “done under the authority of” or “an actin 
execution. of a public office” or “done in execution or intended 
execution of his office’ and so on are not only’ of very little use 
but only tend in my opinion to confuse the mind in the interpre- 
tatior of the expression “purported to be done” used in 8S. 80 of 
the Civil Procedure Code. | | 

In the present case, the appellant’s act in paying over the 
balance of the revenue sale proceeds to the defaulter was an act 
falling within the ordinary duties of his office as Village Munsif 
and he clearly professed to do it in execution of that duty and it 
would be quite reasonable on the part of an ordinary third persoa 
who becomes aware of the Village Munsif’s act in so returning 
the balance to the defaulter to receive the impression that the act 
was done by the Village Munsif in his official ‘capacity. 


I think the question of the good faith or the bad faith of the 
public officer either as regards his belief in the legality or propriety 
of his act or the limit of his powers or the existence of facts justify- 
ing the exercise of such powers is irrelevant in the consideration 
of the question whether the officer is entitled to notice under 8 80 

of the Civil Procedure Code. 

I therefore agree with my Lord in the answer given to ie 
reference. ' 


Spencer, ji :—I agree with the two judgments just prenounc- 
ed and with the opinion of the Calcutta High Court in Jogendra 
Nath Roy Bahadur v. Price 2, that whether the Public Officer’s 
act complained of is legal or illegal, deliberate or inadvertent, 
notice under S. 80, Civil Procedure Code, is necessary before a 
suit is instituted. I think, with due respect, that the decisions 
of the single Judges in Shahtbzadee Shahunshah Begum v. 
Fergusson, 3 and Muhammad SUU Ahmad v. Panna Lal, 4 
were wrong. i 

We have been asked to ` construe ‘ihe words ‘ ‘any act pur- 


“= 


porting to be done by. such public officer in his official capacity” ` 


J. (1911) I. D. R. 88 All. 54). 2 (1897) I. D. R. 24. Oal. 584. 
8. (1881) I. L. R 7 Cal, 493. . 4 (1903) 2. D. R. 26 All. 220. 
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BBY _ . a8 signifying “any act done by such public officer in the honest 
belief that he was acting im his official capacity.” 





Samanthala f : . 

ee ee “ Purporting” literally means ‘‘holding out’, and neither 
Pothuri “ profess” nor “ pretend” is an exact synonym for it. “ Profess’,, 
Subbiah. as its derivation suggests, generally implies an open declaration in 


Spencer, J words. ‘Pretend’ more often than not, ig used where that which 
is held out ‘is not whatit really is. I think that the word’ 
““ purporting” covers a. profession by acts or by words or by 
appearance of what is true as well as of what is not true. 
A private individual who personated a Police Officer by wearing 
a police uniform and carrying a forged search warrant proceeded 
to search a house; would be “purporting” to act as a Police Officer, 
thouzh not being a Police Officer, he would not be entitled to. 
notice under this section, A real Police Officer who acted 
similarly would equally be doing an act “ pucporting to be done in 
his official capacity”, and would be entitled to notice, even though 
his motives: were malicious. | 
When it is the ‘intention of Government to protect official and 
judicial acts done by public servants in good faith, the legislature 
makes use of the words “good faith’, as. may. be seen from Ss. 76: 
to 79 and 99 of the Indian Penal Code, S. 156, clause 4 of the 
Local Boards Act and S. 1 of the Judicial Officer’s Protection ` 
- Act. But in S. 80, Civil Procedure Code, there is no qualification 
that the act must be one done in good faith to entitle the officer 
concerned to notice, In practice it would not always be easy at 
the stage of issuing notice to determine whether good faith existed 
before that question had- been decided at the trial. Government 
undertakes the defence of their servants in actions brought ` 
‘against ‘them personally for official acts done by them in cases 
where those acts are deémed defensible. The issue of notice gives 
time to the Public Officer to make amends for his act or to report. 
the case to Government and get himself defended at the public 
cost. So ‘notice is made compulsory in all suits against public 
servants for acts done-otficially. . l 
A number of English cases have been cited in the arguments 
‘and Mr. Justice Seshagiri Aiyar has referred to some of them in 
his order of reference.; [find that little assistance is to be derived 
{rom them, as they are -all pronouncements as to the meaning of 


‘the language used in particular English statutes, which is not 
identical with the language of the Civil Procedure Code which we 


have to considér. 


OAS: ; 


~ 
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IN THE HIGH COURT OF JUDICATURE AT.MADRAS. 

. PRESENT -—Sin Joun .WALLIS; ‘CHInF JUSTICE, MR. 
Jusviog Sapastva AIYAR AND Mr. JUSTICE KuMARASWAML 
SASTRI. . 


Keekangote Narayana T'antri M Appellant* (Plaintiff). 
w o : . 
Nagappa and others. ... Respondents (Defendants). 


‘Civil Procedure Code of 1882, S. 373—Order under—Contsruction—Principle 
—Application for permission to withdraw with liberiy—Order , permitting with- 
drawal without expressly granting liberiy—Fresh suit on same cause of action— 
Maintainability. . 

_ Where, on a petition presented under 8. 878 of the Code of Civil Procedure, 
1882, for liberty to withdraw from the suit with permission to bring a fresh suit, 
the Court passed the order “ plaintiff is permitted to withdraw from the suit,” 
held that the order must be read with the petition and construed as granting it 
i. e., as granting permission to file a fresh suit. 

Golam Mahomed v. Shibendra Pada Banerjee }, approved. 


Appeal under Clause 15 of the Letters Patent against the © 


judgment of the Hon’ble Mr. Justice Bakewell, dated 19th. April 
1917 in S. A. No, 669 of 1915* preferred, against the decree of 
the District Court of South Kanara in’ A. 8. No. 260 of 1914 
preferred against the decree of the Court of. the District Munsif of 
Kasargod in O. S. No. 487 of 1912. l 
“2 The Second. Appeal came on for hearing before Seshagiri 
Aiyay -and Bakewell, JJ., who delivered the following l 
Judgments :—Seshagiri Aiyar, J—This is-a -sujt by the 
plaintiff who is the’ assignee of. a ugufructuary mortgage for 
possession, A previous suit was instituted -by the assignor for the 
same purpose in 1902. During the course of that suit, an appli- 
cation was presented by the then plaintiff to withdraw the suit 
with liberty to bring a fresh suit. The order of the District 
Munsift was : “The plaintiff is permitted to withdraw from the suit; 
he will pay the costs etc.” Exhibit II]. Thé present suit was 
fled in 1912. The Courts beiow have held-that as no permission 
to bring a fresh guit was reserved in the order, the present suit is 


teen 


barred. st oe l 

Iam unable to uphold this conclusion. +The order permitting 

withdrawal wust be construed reasonably} and, “as pointed out in 

Golam Mohamed v. Shibendra Pada Banerjee) it should. be 
* 1. P. A. No. 76 of 1917. . 1th November, 1917, 

>- > "1, (4908) I. L.-R.-85 O. 990 at 995. 
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. read with the prayer in the petition, So read, there can be no 


reasonable doubt that the District Munsif intended to grant 


. permission to file a fresh suit. 


Further S. 373, of the Act of 1882 and the corresponding 
provision in the new Code of Civil Procedure (Order XXIII, Rule 
1) both contemplate the permission of the Court being obtained 
only for withdrawal with liberty to sue again. If the Court, for 
any reason thinks that the liberty should not be given, it ought 
to dismiss the application. .As the learned vakil for the 
appellant put it forcibly, the Court in dealing with such. applica- 
tions has no jurisdiction to give permission, if if does not want to 
reserve liberty. to sue again. See Subban Chetty v. Latchmi 
Ammal, 1and Mahant Bihari Dasji v. Purushotham Das ?. If 
the Court was of opinion that the libérty should be refused, it 
was its duty to have intimated that opinion to the plaintiff by 


` dismissing his petition, instead of putting him on the wrong scent 


by a cryptical order like the present. I feel no doubt that the 
Court intended to give, and did ae permission in the terms, of 
the petition. 

I would therefore set aside the decree of the District J PA 
and remand the appeal for disposal to him on the merits, 


As my learned brother takes a different view, the appeal is 
dismissed with costs under S. 98 of the Code of Civil Procedure. 


Bakewll, J:—The question is as to the construction” of an’ 
order in these terms: ‘‘ The plaintiff is permitted to withdraw 
from the suit,” which was made upon a petition “that the 
plaintiff reserving the right to file this suit again may withdraw 
the present suit without further proceedings.” Liberty to bring 
a fresh suit having been expressly applied for and not having 
been expressly granted must, I think, be taken, to have been refused. 


Under $. 3873 of the Code of Civil Procedure of 1882 
(Order XXIII Rule. 1 of the Code of Civil Procedure of 1908) the 
plaintiff is under an obligation’ to obtain such liberty; and the 
Court in granting it, has to be satisfied that there are sufficient 
grounds for granting it ; that is, it is a matter of judicial discretion 


to be exercised upon the ` facts of each case. There is nothing to 
show that sucha discretion was in fact exercised in this case or 
that the Court intended to grant the order prayed for, and there- 


“1. 6M. LT., 191, 2. (1908) I. L. R. 32 B. 345, 





` 
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fore the plaintiff has, in my opinion, failed to show that he is not 
precluded from bringing a fresh suit. es 


It is possible that the ovder was wrong and ‘Would have been 
set right upon an application to review or amend it; but the 
plaintiff has not chosen to take any steps for. the purpose, 
although nine years have elapsed since the date of the order, and 
this fact goes to show- that he acquiesced in an order ee 
his suit. 

I would dismiss the appeal with costs. ` 

An Appeal was preferred under Cl. 15 of the Letters Patent. 

- T. Langacharvar for Appellant. 

B. Sitarama Row, H. Balakrishna Row, K. Y. Adiga jai 
K. P. Lakshman Rao for respondents. 

The court delivered the following . 

Judgment :—In the original vernacluar petition it is quite 
clear that what the petitioner asked for was liberty to withdraw 
with permission to bring a fresh suit. ~ = 

In these circumstances following Golam Muhammad v. 
Shibendra Pada Banerjee 1 we think that the order ‘plaintiff is 
permitted to withdraw from the suit’ must be read with the peti- 
tion and construed as granting it. On the other construction the 


order is most misleading to the petitioner and not an order con- 
templated by the Code. 


We allow the Letters Patent Appeal with costs, and set aside ` 


the decree of the District Judge and remand the appeal to the 
District Judge for .disposal according to law, other costs will 
abide the result, 

A. S. V. l —— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTIOR AND MR. 
JUSTICE SPENCER, , 
K. Gopalakrishna Kudva ... Appellant * (Plaintiff). 


Va i 
Bangle Narayana Kamthy ... Respondent (Defendant). 

Malicious prosecution—Damages, suit for— What the pear) has to prove— 
Innocence, proof of, if relevant. 

The pivot upon which all actions for damages for caidas prosecution turn, 
is the state of the mind of the prosecutor at the via he institutes or authorises 
the prosecution. - 

Corea v. Peiris 2. - S. 

In an action for damages for malicious prosecution the plaintiff must prove : 
(1) that he was prosecuted, (2) that the prosecution ended favourably to him, (3) 


* A.S. No. 398 of 1916. 17th January, 1918. 
1. (1908) I. L, R. 85 C. 990.’ 2. (1909) L. R. A. C, 549, 
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that the defendant acted without reasonable and probable’ cause and (4) that the 
defendant was actuated by malice. The question of the plaintiff's innocenca 
apart from the acquittal, is only an element of consideration in deciding whether 


the prosecution ended favourably for the plaintiff, whether there was an absence 


of reasonable cause for the prosecution and the amount of damages to which the 
plaintiff is entitled. 

Hicks v. Faulkner), Abrath v. North Eastern Railway Co. 2, Pestonjé 
Muncherji Mody v. The Queen Insurance Co. 3, Cow v. English Scottish and 
Australion Bank 4, Harischunder Neogy v. Nishi Kanta Banerjee 5, Nalliappa 
Gounden v Kailappa Gounden 8. Ref. to. 


Appeal against the decree of the court of the Subordinate 
Judge of South Kanara in O. S. No. 8 of 1914.” 
‘ C. Madhavan Nair and K. P. Madhava Row for Appellant. 
K. Srinivasa Aiyangar and B. Sitarama Row for 
Respondent. i 


The Court delivered the following 


Judgment :— The plaintiff’s suit which was brought to re-' 
cover Rs. 3,500 as damages for malicious prosecution was dismis- 
sed in the court of the Subordinate Judge of South Kanara and 
the plaintiff appeals. The plaintiff was the managing trustee ` of 
Shri Venkataramana ‘temple of Mulki and the defendant com- 
plained to the Sub-Divisional Magistrate of Mangalore that the 
plaintiff had, as trustee, committed offences of criminal misappro- 
priation’ and criminal breach of trust in respect of the temple 
properties. At the trial, the plaintiff was discharged under S. 253 
of the Criminal Procedure Code by the Magistrate on July 15th, 
1912. 

For the purpose of this case we may leave out of consideration 
those allegations of the defendant which merely imputed breach of 
the rules framed under the award of arbitrators for the manage- 
ment of the temple; and we may at once proceed to those charges 
in which an element of criminal dishonesty was disclosed by the 
prosecutor's allegations. In the defendant’s complaint, which was 
prepared by counsel, he specified eight acts of the plaintiff as 


_ constituting offences of the above description under the Penal 


Code. Of these the most substantial were (1) that the accused had 
constructed a golden palanquin and had misappropriated about 4 
seers of gold of the value of Rs. 2,000 by charging the temple with 
the value of 30 seers of gold while utilising only 26 seers; (2) that 
the accused had debited the temple with Rs. 400 worth of fire-works 


- (1878) L. R. 8 Q. B. D. 167:-:----- —- — 
i (1888) 11 Q. B. D. 440=L. R 11 A.C, 24., 
8. (1900) I L. R. 26 B. 882. 4. D.R. (1905) A. 0. 168. 
5. (1901) I. L. R. 28 ©. 591, - 6. (1900) I. L, R. 24 M. 59. 
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for use at: festivals although the amount’ really spent was only 


Rs. .200.and that he had misippropriatsd “tha difference, (3) that l 


Rs. 4,843 had been paid into court about six months previously, 
but had not been brought into the temple accounts and that the 
accused was using thesame for his own purposes, and (4) that the 
accused had misappropriated 50 muras of rice and Rs. 10 collected 
as offerings to the temple. In-his sworn.statement to the Magis- 
trate, the defendant further alleged that if the temple cash chest 
was examined, it would be found that thére was a deficiency in the 
money on hand when compared with the amount stated in the 


"accounts. 
The first charge, namely that of misappropriating Rs. 2,000. 


worth of gold is a very serious one and in our opinion was quite 
unwarranted by the information of which the defendant was at the 
time possessed or by what has since transpired. When the defen- 
dant was in the .witness-box and was asked upon what basis he 
made this allegation, his only explanation was that many people 
were saying that the plaintiff undertook the work of repairing the 
` palanquin with a view to commit misappropriation and that he 
„also believed that the plaintiff was going to misappropriate the gold. 
He. admitted that he had not personally examined the goldsmith 
who made the palanquin before he complained to the Magistrate. 
The only information that he had was that which Vasudeva 
Sanbhogue and Hari Pai gave him. These persons have not 
been examined as witnesses, and it is clear from the defendant’s 
own statement that he had no information that could justify 
him in making the statement that the accused had misappropria- 
ted this large amount of gold. The Magistrate’ s judgment shows 
that this charge was dropped at.the trial as the prosecution found 
it to be groundless. 


: The second allegation of importance, which is the 4th charge 
in Hix. C, namely, that the accused had misappropriated Rs, 4,843 
belonging to the temple was equally unjustifiable. This money had 
been recovered by a suit instituted on behalf of the temple and the 
money was in the hands of the vakil who represented the temple. 
In the vakil’s hands; it was presumably quite safe. The defendant 
admitted in cros3-examination than hetknew that the amount 
had been paid tothe vakil. Yet he had the-wudacity in his 
complaint to declare that the accused was utilising the same for 
his owh purposes, The fact that this money was not entered 

67 


~ 


Gopala- 
krishna 


i aa 


N ee na 
Kamthy. 


520 THE MADRAS LAW JOUBNAL RépoRTS. [vOL. XXXIV. 


- in the temple accounts as having been paid to the vakil would not 


justify the defendant in making such an accusation, when, as he 
admits, he had no information that the plaintiff had actualy 
misappropriated the amount. l 

The next accusation, which is number 3 in serial order, is 
that the accused had. misappropriated about Rs. 200 shown as 
spent on fireworks by means of entries in the accounts showing 
payments to certain fictitious persons. When he was asked about 
this, the defendant stated that, before the institution of the 
criminal complaint, all he knew was that the plaintiff had made 
it appear in the accounts that fireworks had been purchased from 
unlicensed vendors ;. but..he did not know the names of the 
persons from whom the purchases had been made. He gathered 
from the fact that it was entered in the accounts of the plaint 
temple that fireworks had been obtained from unlicensed persons, 
that the plaintiff must have misappropriated the money under 
this head’ of expenditure. That again seems to have been a 
reckless and unwarranted assumption. He stated that the pay- 
ments had: been shown in the accounts as having been made’ to 
several fictitious persons, but he took no trouble to ascertain. 
whether the persons shown as having sold the fireworks were 
really fictitious. As observed by Lord Atkinson in Coreg v. 
Peiris 1, the pivot upon which all such actions turn is the state 
of the mind of the prosecutor at the time that he institutes or 
authorises the prosecution. . 

In Hicks v. Faulknér 2, Hawkins, J., defined reasonable and 
probable cause to be “an honest belief in the guilt of the accused 
based upon a full conviction, founded upon reasonable grounds of 


the existence of a state of circumstances, which, assuming them 


to be true, would reasonably lead any ordinarily prudent and 
cautious man, placed in position of the accuser, to the conclusion that 
the person charged was probably guilty of the crime imputed.” > 


Applying these tests, it can. only be concluded’ on the evidence 
that the defendant must have acted without reasonable or probable 
cause when he accused the plaintiff of misappropriation and 
criminal breach. of trust with respect to the above aoe three 


2 ` 


charges. i 3 
The fourth of the charges which we- need consider relates to 


the ‘misappropriation of 50 Muras of rice and Rs. 10. At’ the 
1. L R (1909) A. O. 649, 2, (1878) L, R. 8 Q. B. D., 167. 


\ 








PART XVI.]| THE MADRAS LAW JOURNAL REPORTS. 521 


criminal trial, an entry of Rs. 246 in the accounts was shown as 


representing the value of these 50 Muras of rice and Rs. 10. The ` 


accused had not brought this item into the general accounts, but 
had kept it under the head of “ Kadanadhaya”. The prosecution 
failed to prove that this entry of Rs 256 related to any money 
received from any other source. The statement that the accused 
_ had misappropriated this amount was not justified, but as the 
defendant might have entertained some reasonable ‘suspicion from 
the manner in which the entry was made in the accounts we do 
not think that, in respect of this item, there was entire absence of 
reasonable cause. 


As regards the defendant’s allegation‘that there was a defi- 
ciency in the cash bilance, the Magistrate found on examination 
Rs. 492 as the deficiency. But this was accounted for by a loan 
of Rs. 510 granted upon the pledge of jewels as evidenced by an 
entry in the account book seized at the search. As the Magistrate 
observed, there was no reason to suppose that there had been any 
falsification of accounts or misappropriation of money in respect 
of these items.. At the same time, we donot consider that .the 
defendant’s statement in this respect was’ without reasonable cause, 
as there was an actual shortage of cash. 


On the whole, we cannot agree with the Subordinate Judge in 
his finding that nocase has been made out of malicious prosecution. 
Leaving aside the statement made in the complaint with regard to 
inaccuracies in the accounts or to irregularities in the plaintiff's 
conduct as trustee, there are at least ` three serious -accusations of 
misappropiation, which the defendant had no justification for 
making. We are of opinion on the first issue -that the complaint 
in question was in these respects made without any reasonable 
and probable cause. | | 

_ There is also no doubt from the evidence that the defendant’s 
action was dictated by malice. Shortly before the accusation was 
made, the plaintiff had excommunicated the defendant. The 
defendant retaliated by accusing the plaintiff of defamation. The 
defendant in his evidence admitted that there had been misunder- 
standing between him’ and the plaintiff in the year 1907 in 
consequence of» dealings which they had with one another in 
respect of a mortgage transaction which resulted in civil litigation. 
The manner in which the defendant raked together every 
conceivable charge in his endeavour to procure ‘the conviction of 
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his enemy and to cause him the maximum amount of difficulty in 


` defending himself spells vindictiveness. It was provided in the 


Scheme sanctioned by the award of arbitrators for the conduct of 
the temple affairs that this defendant and others might inspect 
the accounts at any time for ascertaining whether they were 
properly kept and that the temple money was properly accounted 
for. Instead of proceeding accordingly and inspecting the accounts 
before launching the criminal prosecution, the defendant rushed 
into court and attempted to make criminal charges out of trifling 
Irregularities which might very well have served as grounds for 
the applying for the removal of the trustee in proceedings 
properly instituted for that purpose in a Civil Court, but not for 
his prosecution. 


As Mr. K. Srinivasa Aiyangar in his arguments for the 
respondent has raised the question whether the plaintiff in an 
action of this kind is bound to prove his innocence, and as the 
Subordinate Judge’s judgment contains a remark that the plaintiff 
had not proved his innocence by the mere fact he was discharged 
in the Magistrate’s Court it is necessary to say a few words on 
this point. It is well settled that, in actions for malicious pro- 
secution, the plaintiff must prove four things :— (1) that he was 
prosecuted, (2) that the prosecution ended favourably to him, (3) 
that the defendant acted without reasonable and probable cause, 
and (+) that the defendant was actuated by malice. Under 
the second and third heads, questions as to the plaintiff's innocence 
generally arise. But they must, we think, be regarded only as 
incidental to the questions whether the prosecution ended 
in the plaintiff's discharge or acquittal, and © whether 
the defendant acted without reasonable or probable cause, 
In Abrath v. North’ Eastern Railway Company } where. 
the plaintiff had been acquitted of the criminal charge 
and the jury had expressed the opinion that he left the 
court without a stain upon his character, and his innocence was 
not challenged by the defendants at the trial of his action for 
malicious prosecution, Bowen, L. J., as he then was, in discussing 
the onus of proof in such cases, observed that the plaintiff in an 
action for’malicious prosecution must prove, first, that he was 
innocent and that his innocence was pronounced by the tribunal 
before which the accusation was made. As already observed, no 





1. (1883) 11 Q. B. D. 440, . 


í 
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question as to proof of innocence arose in the case, and we donot - 


think that the learned Lord Justice intended to do more than lay 


down that the prosecution must be shown to have ended favourably 
to the accused. The substance of the judgment was that proof 


of innocence was not by itself prima facie proof of want of 
reasonable and probable cause. This would appear to be the 
view taken by Sir Frederick Pollock in his well-known work 
on Torts, as after citing Bowen, L. J.’s observations in the text, 
he observes in a note—“ A plaintiff who, being indicted on the 
prosecution complained of, has been found not guilty on a defect 
in the indictment is sufficiently innocent for this purpose.” It is 
in the same sense that the word “ innocent” appears to have been 
used by Lord Macnaghten in Pestonjt Muncherjt Mody v. The 
Queen Insurance Company 1, and by Lord Davey in Cox v, Eng- 
lish, Scottish and Australian Bank Lid., 2 and by Maclean, C.J, 
m Harish Chandra Neogy v. Nishi Kanta Banerjee 3. In 
some cases, the innocence of the, plaintiff has been treated as an 
element of consideration that enters into the question whether the 
defendant acted without reasonable and probable cause. If in Nalli. 
appa Goundenv. Kaltappa Gownden + the learned Judges intended 
to lay down that something further must be proved in suits of this 
nature beyond proof that the prosecution ended favourably for the 
accused and that there was an absence of reasonable cause in the 


prosecution, then we think that they went too far and that Lord. 


Bowen’s observation above referred to does not support their 
dictum to that extent. Failure to prove more than this may be 
relevant to the question of damages. In our opinion the Subordinate 
Judge misdirected himself in observing that the fact of the 
plaintiff having been discharged by the Magistrate was no proof 
of his innocence, and in assuming apparently that the plaintiff 
was prima facie guilty and that he was bound affirmatively to prove 
his innocence. In parts of his judgment, e. g., paragraphs 69, 
104 and 107, the learned Subordinate Judge has applied to the 
plaintiff’s conduct the test whether his motive was righteous or 
unrighteous, which is of course quite beside the point. “We 
cannot accept the view of the Subordinate Judge in paragraph 
108 of his judgment that ‘the plaintiff -has failed to establish his 
innocence in respect of any one ‘of the accusations.’ 





1, (1900) 1. L. R. 25 B. 332. 2. TL, R. (1905) A. O. 168, 
8. (1901) I. L. R. 28 ©. 591. 4. (1990) I. L. R, 24 M. 59, 
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As regards’ damages, the plaintiff states that he had to pay 
about Rs. 2,500 as vakil’s fees in defending himself at the criminal 
trial. Exhibit B series are receipts for Rs. 1,150 passed by 
certain pleaders in his favour. In allowing this appeal and 
reversing the decision of the Subordinute Judge, we allow’ the 
plaintiff altogether Rs. 2/000 as damages, and we direct the 
defendant to pay a cae s costs in this andin the lower 
Court. l 
A. V.V 4 L 


p 
la 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM and Mr, JUS1ICR 
KUMARASWAMI SASTRI. © | 


Lagadapati Venkata Nagabhushanam. Petitioner* (1st defendant.) 
v, 


Garlapati Mahalakshmi, and others. Respondents (Appellants 


and Respondents 2 and 
8.) 

Godavert Agency Rules, Rr. 8 and 16—Dismissal of suit.for default by deste 
Government Agent—Appeal to Agent— Order of Agent directing Assistant Agent. to 
restore the suit to his file and try the same—High Court —Revision. 

A plaintiff whose suit was dismissed for default by the Assistant Government 
Agent appealed to the Government Agent of the Godaveri District, who without 
hearing the defendant, directed the suit to be restored to the file of the Assistant 
Agent to be heard and disposed of according to law. The defendant preferred d 
petition to the High Court under R. 8 of the Agency Rules, to direct the Agent 
to review his judgmeut. Held, that the order of the Agent was not a decree within 
the meaning of R. 8 and theréfore the petition to the High Court was incompetent. 
Sri Pedda Vikrama Deo Garu:v. The Maharaja of Jeypore, followed. 


The proper remedy of thè petitioner was to submit a petition to Government 
under R. 16 of the Agency rules and the Government might, if necessary refer the 
petition to the High Court 


Petition under Rule 8 of the Agency Rules for Godaveri 


' ‘District, praying that in the circumstances’ stated therein thé 


High Court will be pleased to direct the Government Agent of 
Godaveri, to-review his order i in D» Dis. No. 52/Ag. of 1916 dated 
4th February 1916, reversing in appeal the order of the Assistant 
Agent of Bhadrachalam Division, dated'19th July 1915, refusing 
to restore Original Suit No. 25.of 1913 on the file of his Court, 
P, Narayanamurthi for the Petitioner. 
P. Somasundaram for the-Respondents. 





_ C.M. P. No. 849 of 1917. 7 ` 1st August 1917, 
l 1: (1916) 4 L. W, 499. P 


N 


u 


PART Xvi.} THE MADRAS LAW JOURNAL REPORTS. `’ 525 


The court delivered the following 


Judgment :—The first respondent brought a suit against 


the petitioner in the court of the Assistent Agent in the 
Godaveri district for dissolution of partnership and other 
reliefs. The suit was dismissed for default. Then the plain- 
tiff appealed to the Agent, who without hearing the defend- 
ant in the suit set aside’ the order dismissing the suit for 
default and directed that the suit be restored to the file of the 
Assistant Agent to be heard and disposed of according to law. 
Against this order ' of the Agent, the present Civil Miscellaneous 
Petition has been preferred asking us to direct’ the Agent to review 
his order according to rule 8 * of the Agency Rules. But that 


rule applies only to decrees passed by the Government Agent and . 


to judgments leading to decrees. 

A preliminary objection is taken that the order of the Agent 
directing that the suit be restored to file is not a decree within 
vhe meaning of the Agency Rules. We think that this contention is 
sound. The point has been decided in Sri Pedda -Vikrama 
Deo Garu v. The Maharaja of Jeypore 1; following a- number 
of other decisions of this Court. There a decree is understood 
as meaning the same thing as a decree under the Civil 
Procedure Code, for the Agency Rules themselves do not 
contain any definition of “ decree.” We see no reason for differing 
from that interpretation. What, however, was argued by the 
learned Vakil for the petitioner was that though the order of the 
Assistant Agent dismissing the suit for default is not a decree, yet 
the order of the Agent setting aside that order and directing the 
restoration of the suit is an adjudication of the rights of the parties 
within the meaning of the definition of ‘decree’ as given ïn the 
old Civil Procedure Code. But it is difficult to accept this conten- 
tion. The right contemplated by that definition is nota right to 
the benefit of certain rules of procedure, that is, to have an order 
of court set aside by which the plaintiff's suit hasbeen disposed of 
without trial. We may observe that rule 16t of the Agency Rules 


* Rule 8: —'‘Al} decrees passed by the Government Agent on appeal from decrees 
of his subordinates shall be final the High Court having the power on special 
ground for him to require to review his judgment as may be directed by them’. 


t Rule 16: “ All petitions against the proceedings of the Government Agent. 


must, in the first instance, be submitted to the Government, and will be referred, 
when necessary, either to the High Court or to the Board of Faronte, as the vase 


m ba,” 
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, provides that all petitions against the proceedings of the Govern- 


ment Agent must, in the first instance, be submitted to the 
Government and then it is open to the Government to refer the 
matter to the High Court or to the Board of Revenue, as the case 
may be. There can be no doubt that the Government Agent in 
this case was not justified in setting aside the order dismissing the 


suit for default without giving an appa to the defendant to 
be heard, i 


The proper remedy of the petitioner is to submit a petition 
to the Government andrit is for the Government, if it so chooses, 
to refer the petition to the High Court for disposal. The present 
petition must be dismissed with costs. 


AVY. 


IN THE HIGH COURT OF J UDICATURE AT- MADRAS. 
` PRESENT :—MR. JUSTICA ÅYLING AND Mr. JUSTIOH 


SESHAGIRI AlyaR, ` 4 l H 
Ponnusami Pillai ; ... (Appellant®* (Ist defen- ` 
l dant.) i 
V, , : 
Singaram Pillai (minor by father and Respondents (Plaintiff 
next friend Kumaraswami Pillai) and defendants 2 to 5.) 
and others: 


Evidence Act Ss. 33 and 165—Swuit to enforce registration of a will-Judgment 
based on evidence adduced before the registering authorities and treated as evidence 
in the swit by consent of parties—Judgment unsustainable. 

In a suit under S. 77 of the Registration Act to enforce registration of a will 
which the Registrar had declined to register, the court below based its judgment 
solely on the evidence adduced before the registering authorities but which was 
treated as evidence in the suit by the consent of both the parties There wus 
nothing to show that the conditions prescribed by 5. 88 of the Evidence Act 
existed so as to justify the recaption of the evidence. Nor was it shown that the 
evidence was relevant under.any other section of the Evidence Act. 

Held that, having regard to the stringent provisions of S. 165 of the Evidence 
Act, the judgment of the aourt below was unsustainable as it was- based on 
irrelevant evidence. 


Sri Rajah Prakasarayanin Faru vy. Venkata Row 1, dissented from. 
Appeal against the“decree of the Court of the, Subordinate 
Judge of Trichinopoly in O. S. No. 74 of 1915. 





A, 3. No. 149 of 1917. 20th February 1918, 
1, (1919)-1, L, R. 88 M, 160, 
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Dr. Swaminathan for Appellants. 
T. V. Muthukrishna Aiyar and N. Muthuswami Aiyar for 
Respondents. T 


The Court delivered the following 

Judgment :—Appellant in this case takes the preliminary 
ground that the judgment cannot be supported in view of the 
provisions of S. 165 of the Indian Evidence Act. 

The suit was brought under S. 77 of the Registration Act to 
enforce registration of a will which both the Sub-Registrar and 
District-Registrar ‘had declined to register. The Subordinate 
Judge says (paragraph 4 of his Judgment),........ ... The parties 
filed the evidence adduced before the registering authorities as 
evidence in this case by mutual consent. None of them wanted 
any further evidence to be adduced in this Court. They were 
content to argue the case on the evidence adduced before the 
registering authorities.” a 

The evidence in question on a consideration of which the 
case was decided included the statements of 9 witnesses for 
plaintiff and 8 witnesses for defendant recorded by the Sub- 
Registrar. These statements could duly become relevant evidence 
in the present case, if the conditions prescribed by 8,33 of the 


Indian Evidence Act were found by the Subordinate J udge to 


exist. There is nothing even to suggest and it cannot be 
contended, that the Subordinate Judge ‘applied his mind to 
the question decided (for instance) that the presence of the 
Witnesses could not be obtained -without unreasonable delay 
and expense; his judgment shows that he proceeded solely on 


the ground of the consent of parties. That is to say, the states 


ments recorded by the Sub-Registrar were not relevant under 
8. 33 of the Indian Evidence Act; and the learned vakil for 
respondent is unable to suggest any other section under which they 
would be relevant. But S. 165 of the Indian Evidence Act 
lays down that the judgment must be based upon facts declared 
by this Act to be relevant and duly proved; and the‘ consent of 
parties cannot take the place of a declaration of the Evidence Act, 
Our attentiun has been drawn to a decision of this court in 

Sri Rajah Prakakasarayanim Varu v.:V. Venkata Row 1 in 
Which it might appear thal the consent of parties wag held to:be 
sufficient, But the attention of the learned J udges does not seem 
to have been drawn to the stringent provisions of §. 165 of 
1, (1912) I L. R. 88 M. 160, i aa 
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the Indian Evidence Act above quoted ; and with all respect, we 
think we are justified in declining to.follow their decision. 
We must therefore set aside the decree and judgment of the 


` Lower. Court and direct that the suit be restored to file and dig- 


posed of according to law. , 


In view of the fact that appellant has T this plea after 
consenting to the course adopted by the Subordinate Judge, we 
.direct him to bear his own costs in this Court. Respondents’ costs 
in this Court will be costs in the cause as well as all. costs hitherto 
incurred by both sides in the lower Court. 


A. V. V, ——— 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MnR. J USTION OLDFIELD, AND J UsTICH SADASIVA 
AIYAR, À 


Murajalli Munia Goundan wee Appellant” (3ra Defendant.) 
: Vv. e 
Ramasami Chetti, and others ... (Respondents, and, Plaintiff. 
i , Defendants Nos. 1, 2 and 
4 to 10.) 

< Limitation Act Arts. 126, 144 and 148—Applicability—Hindu Law (Mithak- 
shara)—Joint Family— Usufructuary mortgage of family pr operty by father and son 
—Subsequent sale of entire property by father and possession obtained by vendee on 
redemption—Suit by son or his alienes to recover his (son’s) share of property on 
payment of proportionate mortgage anount—Limitation—Starting point, 

Family property owned i in equal moieties by a Hindu governed by the Mithak- 
shara Law and A, his undivided son, was mortgaged with possession by them both 
to B in 1892. The entire property was in 1897 aoe to © by the father as though 
it were his self- acquisition. In April 1898 © paid up the mortgage amount, 
obtained possession of the property and remained in possession thereof, all along 
claiming an absolute right to the entire property. On his father’s death A, how- 





. ever, sold his half-share in the property to D. Ina Buit: instituted on 26th 


August 1912 by D against A, Band O for possession of A's half-share in the pro- 
perty on payment of the appropriate proportion of.the mortgage amount, held that 
the suit was governed by Art. 126 of the Limitation Aot and, having been filed 
more than 1% years after the possession of © began, was barred. 

Per Sadasiva diyar, J.—Even if Art. 126 did not apply the case ang 
Art. 144 did, the suit was barred thereunder. 

Observations on the scope and applicability of Art 196. 
Seeond Appeal against the decree of the Court of the Peni per: 
‘ary Subordinate Judge of Salem in Appeal Suit No. 99 of 1915 
preferred against the decree of the Court of the District Munsif 
-of Dharmapuri in Original Suit No, 702-of 1912. ` 


G: 8S. Ramachandra Ayan and E. Ramaswami i for 
Appellant. 


T, R. Ramachandra Atyar and T. R, Rrishnaswams Avyar 
for Respondents, 


* B. A. No, 1 of 1917. 


; 12th February, 1918. i 
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Judgments :—Oldfield, J.:—The facts admitted or found are 


that Ist defendant and his father Gopal Row, mortgaged their 


property to 2nd defendant with possession under Exhibit I. Gopal 
Row afterwards sold the equity of redemption, as'though the pro- 
-perty were his self-acquisition, to 3rd defendant by Exhibit II. 
The lower appellate court has found and we accept its findings, 
that the property belonged to the family and the sale does not 
bind Ist defendant. After Gopal Row’s death, lst defendant sold 
to plaintiff by Exhibit A and plaintiff now sues for possession of 
Ist defendant’s share on payment of the'appropriate proportion of 
the mortgage amount, which 3rd defendant has paid. The ques- 
tion is whether the suit, filed on 26th August 1912, is in time. It 
-will be if the Article of Schedule I, Limitation Act, applicable is 
No. 148. It may be, if the Article is No. 144 and 3rd defendant’s 

possession, which, it is not disputed, began in: 1898, was not 
adverse to Ist defendant and plaintiff. It will not be if the 
Article is No, 126. : 


It is simplest to disregard for the present the distinction 
between Articles Nos. 144 and 126. The substantial question is 
then whether the suit is for redemption or for possession, subject 
no doubt to the satisfaction of 3rd defendant’s lien. It is brought 
in effect by one co-owner, represented by plaintiff, for recovery of 
mortgaged property redeemed by another co-owner and now in 
possession of his transferee, 3rd defendant; and argument has 


turned ón whether Article No. 148 or 134 would apply to the case - 


thus simplified. The question has not been dealt with by this 
Court. But the conclusion reached in Allahabad and Bombay is 
in favour of the latter. It was no doubt held in Ashfaq Ahmad 
v, Wazir Ali 1, that, when one co-heir of a- mortgagor had 
redeemed the whole mortgage the suit against his representative 
was subject to Article No, 148. But recently, when that decision 
was considered in Jat Kishan Joshi v. Budhanand Joshi 2, the 
question being whether Article 134 should be applied against a 
transferee from a redeeming co-owner on the assumption that 
the latter had the equivalent of a mortgage right, one learned 
Judge held with reference to the principle stated in S. 95, 
Transfer of Property Act, he was only a charge-holder and applied 
‘Article No., 144 whilst the other concurred, observing with 
- reference to the earlier decision that the possession of the charge- 
1. (1889) I. L.R. 14 Al.1. 2. (1915) I. 5D. R, 38 All, 188. 
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holder need not be regarded as in all sespects equivalent to that of 


` a mortgagee. The view taken in Ashfaq Ahmad v. Wazir Ali 1, 


was not adopted in Vasudev v. Balaji 2, or in other cases decided 
by the Bombay High Court and referred to therein or in Bhaiji 
Shamrao v. Hajimiya Mahomed 8. The objections made to the 
reasoning in these authorities are that the ‘Transfer of Property 
Act was not applicable -to the facts, the mortgage in the later 
Allahabad case having been executed before it and the act “not 
being applicable to the Bombay Presidency at the time, and that 
the distinction between the positions of a mortgagee and a 
charge-holder or as he is called in the Bombay cases,’ alienor; 
has been abrogated since the decision of the Privy Council in 
Vasudeva Mudaliar v. Srinivasa Pillai 4. The first is unsub- 
stantial, the principle involved not depending on - the Act 
for its validity. ` The second was no doubt not noticed ‘in the 
judgments in question. But it cannot affect the conclusion. 
For the Privy Council held only that a simple morigage was 
to be treated as equivalent to a charge for the purpose of 
Article No, 132, not that every charge was a mortgage for ‘the 
purpose of Article No. 134. And the argument is unsustainable, 
because 3rd defendant’s right,- being equivalent only to that 
of Gopal Row, is, as the cases referred to show, not based on the 
principle of subrogation recognised in S. 101, Transfer of Property 
Act. For neither Gopal Row nor 8rd defendant became or could 
have become abso.utely entitled .to the property sd far as 
Ist defendant’s share was concerned, As Danappa v. Yamnappa 5 
and other cases referred toin Rushan Ali Khan Chowdury v., 
Kali Mohan Mortra ê show the right is to contribution and is 
secured only by a lien, Thése considerations applied to the 
present case, decision ‘must be that plaintiff's suit is not for 
redemption and is not subject to Article No, 148. . 

The question! is-then between Articles Nos. 126 and 144, the 
contention in connection with the latter being that enquiry must 
be held to ascertain the date, at which 3rd.defendant’s possession 
became adverse to Ist defendant and plaintiff. It'is urged that the 


‘lower appellate court has already dealt completely with the matter 


in its reference to Ist defendant’s alleged acquiescence; but that is 


1. (1889) I. L. R. 14 All. 1. ` ` 2, (1902) I. L. R. 26 Bom. 500. 


8 (1912) I. L. R. 14 Bom. L. R. 314, 4. (1907) I. D. R.3830 Mad. 426, 


6. (1902)-I. L:-R.-26-Bom. 8379, - 6. (1906)-4 Cal, L. J:79. 
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only- one aspect of it. The decision in Bhavrao v. Rakhmin 1 has 
been referred to as negativing 3rd defendant’s right to an enquiry ; 
but it is not clear that it can be applied to the facts in the cases 
before us. To these facts Article No. 126 is exactly applicable; and it 
was applied to similar facts in Ramaswamy Avyar v. Vanama- 
malai Atyar * the superfluity of any enquiry as to the character 
of defendant’s possession being pointed out. The suit being 


subject to Article, No. 126 and having been filed over thirteen _ 


years after the possession of 3rd defendant began, is out of time 
and must be dismissed with costs throughout, the District Munsif’s 
decree being restored and the appeal being atlowed. 


Sadasiva Aiyar, J:—The 3rd defendant is the appellant. 
The suit was for redemption of }th share in a certain propbrty 
half of which was mortgaged for Rs. 700 in 1892 to the 2nd 
defendant by the lst defendant and his father who owned the 
said half share in equal moieties of th andith. The plaintiff is 
the purchaser of the Ist defendant’s 7th.share. The other half 
share in the property belonged to one Narasayya but we are not 
concerned with that half share in the suit. 

The lst defendant’s father and Narasayya sold the entire 
property to the 3rd defendant and to another person (who trans- 
ferred his rights afterwards to the 3rd defendant) for Rs. 2,000. 
As regards Narasayya’s half share which was sold for Rs. 1,000, 
there is no dispute in this suit. As regards the other half share 
which the 1st defendant’s father sold for the remaining Rs. 1,000 
the lst defendant’s father is found to have had no right to sell 
the 1st defendant’s 4th share out of that half share. Thus the 
3rd defendant, so far as title is concerned, has the same only to the 
extent of #th share, As there was a mortgage for Rs. 700 in 
1892 on both the quarter shares which belonged to the 1st defen- 
dant, and to his father in favour of the 2nd defendant and as half 
of that Rs. 700 or Rs, 350 is binding on the .1st defendant’s 4th 
share now vested in the plaintiff, the plaintiff offers in the plaint 
to pay Rs. 350 and seeks to redeem os sald 7th share on payment 
of the said Rs, 3 0. a 

As I said already, the Ist defendant’s father sold away both 
the th shares in ‘1897. Though+the 2nd defendant was the 
original mortgagee under the mortgage of 1892, as the 3rd 
defendant after his purchase in 1897 paid up in April 1898 the 

1, (1898) I. L. R. 28 Bom. 137. 2.. (1914) 26 I. O. 873, 
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Rs. 700, mortgaging to the 2nd defendant out of the sum of 


" Rs. 1,000 (the price he paid to the 1st defendant’s father for the 


a 


half share) and is in possession of the half share from April- 1898, 
this suit for redemption of }th share is really directed Aguna, 
nR 8rd defendant, 


Several defences to the suit were raised by 3rd daint (the 
appellant before us), but I think it is necessary to consider only 
the defence of limitation. The plea of bar by limitation is based 
on the fact that from April 1898, the 3rd defendant. hasbeen in 
adverse possession (claiming as full owner) till the date°of suit 
(August 1912) that is for more than 14 years. Articles 126, and 
144, of the Limitation Act are relied npon: 


The District Munsif aheld the ples of limitation ‘without 
mentioning in his judgment the Article of the Limitation Act on 
which he relied. The Subordinate Judge on appeal held that the 
suit was not barred by limitation because the mortgage of 1892 
for Rs. 700 was payable only in June 1902 which was within 12 


years of the date of the plaint (August 1912). His judgment also 


does not refer to any of the Articles of’ the Limitation Act. He 
gave a decree for redemption in favour of the plaintiff on payment 
of Rs. 350 and of half of the value of the improvements. (The 


-claim for improvements even if the plaintiff was entitled to redeem 


was put forward by the 3rddefendant on the ground that the 


plaintiff’s vendors knew of the sale of 1897, that the 3rd defend- 


ant redeemed and got into possession in April.1898 and that 3rd 
defendant made improvements of large value to plaintiff's 


knowledge without objection om plaintiff’s part). The Subordinate 


Judge quotes from the District Munsif’s judgment without 
dissent as followsi‘ He ” (the pine) “stod by when 
these ”, that is the-improvements, “ were made, He knew 
of the ‘sale and of-the 3rd defendant’s posssession”’, Then the 
learned Subordinate J udge says :—“ there ws no dispute to' the 


due for the value of the improvements) “should be proved by the 
best evidence’. .The Subordinate Judge therefore refused to 
accept the amount of Rs 4,000 ‘claimed by the : 3rd defendant as 
the value of the improvements and directed the issue of a commis- 
sion by the lower court to exactly ascertain such value . before 
passing the final decree for the redemption of the ith share, 


-“ 


‘claim: for ‘compensation. -But the claim “ (that is, the amount - 


ban? kvil) THE MADRAS LAW JOURNAL REPORTS. . 533 


As I said, it is necessary for the disposal of this appeal to - 


consider only the question of limitation. I am clear ‘in my 
opinion that Article 125 of the Limitation Act applies to this 
case. That Article provides a limitation period of 12 years for a 
suit by a Hindu governed by the Mitakshara law “to set aside 
his father’s alienation of ancestral property,” the period being 
calculated from .“‘when the alienee takes possession of the 
property.” It has been held under the analogous Article 44 
relating to a suit by a minor whose property was alienated by 
his guardian that the expression “suit to set aside a transfer of 
property” includes a suit in which there is a prayer for consequen- 
tial relief of possession. (See Annamalay Chettiar v. Pitchu 
Ayyar 1), I am also clear that the Article 126 which speaks of a 
suit “to set aside” the father’s alienation of ancestral property 
denotes also a suit in which possession is claimed and does not 
only contemplate a mere declaratory suit (see Rustomjee’s Limi- 
tation Act, page 326 quoting 1914 P. R. 70). The present suit is 
` by a person claiming from a Hindu (the Ist defendant) governed 
by the law of the Mitakshara to set aside the said Hindu’s (1st 
defendant’s father’s) alienation of ancestral property to the extent 
of the 1st.defendant’s share and for consequential relief of posses- 
sion by redemption. The alienee (the 3rd defendant): took posses- 
sion of the property in April 1898 and, as more than 12 years 
had elapsed from that date before the date . of suit, the suit is 
barred under this Article. My. T. R. Ramachandra Aiyar for the 
respondent contended that the Article 126 (first column when it 
uses the words “to set aside his father’s alienation of ancestral 
property” means “to set aside his father’s alienation of ancestral 
property provided the alienation was made by the father alleging 
that it was ancestral property or at least without alleging that tt 
was not ancestral property.’ I see no reason whatever to add 
any such words as those italicized by me to the-first column of the 
Article. Mr. Ramachandra Aiyar relied upon the decision of 
their Lordships of the Privy Council in the case reported in 
Balwant Singh v. R. Clancy ! et seq. to the effect that when 
an elder brother mortgages a property as if he was the sole 
owner and not as the munager.,,of the family consisting of 
himself and his younger brother, the creditor is not entitled to 


prove thatthe younger brother’s share was also bound by the - 


1. (1904) I. L. R.'28 Mad? 122. 4. (1912) I. L. R. 84 All, 296 (P, 0.) 
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mortgage as’ executed by the de-facto manager for necessary family . 


‘purposes. -In.the first place, it is not easy to see what the above 


observation ‘has todo with the ~interpretation of Article 126. 
Further, their Lordships clearly make a-distinction between an 
alienation by an elder brother and an alienation by a father. 
They state at page 303: “ Ii need nob hardly be said that Sheoraj 


. Singh ” (the alienor elder brother) ‘“was not an ancestor or a. 


predecessor of Maharaj Singh ”?” “(the younger brother).”’ The 
Legislature and the Hindu Law do make a distinction between 
an alienation by a father of ancestral property and that by any 


- other person who was a mere manager. 


The doctrine of right by birth in the son is wholly antiquated 
and inconvenient for modern times. The Privy Council have 
taken advantage. of the texts relating to. the father’s power of 
alienation for antecedent debts to mitigate the inconvenience of 
that doctrine and the législature. has provided by a special Article 
126 for-the perfection of the. title of an alienee from the father 
when a Hindu son who wants to take advantage of the antiquated - 
Mitakshara law seeks to set aside such an alienation. It is 
significant that the alienation under Article 126 need not be for 
consideration. It is also significant that Article 126 applies alike 
to an alienee with and to an alienee without notice. (See Bhavrao 
v. Rakhmin 1).. The Legislature has clearly fixed an overt and 
patent fact, namely, the taking of possession of the property by 
the alienee as the event from which the period has to be 
calculated so as to avoid.as far as possible difficult questions as to 
notice. 


Mr, Ramachandrier further argued that the words in the 
third column of Article 126 “when the alieneé takes possession. of 


the property ” means'“when the alienee takes possession of the 


property by the sdle and unaided virtue and effect of father's 
alienation Y and that where the alienee gets possession by 
redeeming a previous usufructuary mortgage the date of such 
possession given by the mortgage will not form the starting point 
under the third column and so apply Article 126. Here again I 
see no reason whatever to add to the plain language of the Article, 
Supposing for instance thealienation by the father is made one 
year after a trespasser had deprived the father of his possession of 
the property and the alienee after his alienation sues the trespasser 


1. (1898) I. L. R. 23 Bom. 187 (F. B.) at page.142. 
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and gets into possession, can it be argued that the son can come 


in more than 19 years afterwards treating the alienee’s possession ` 


as that of a mere co-sharer and treating Article 126 as not 
applicable because the alienee had to sue the trespasser in order to 
get possession. l l 
Assuming however that Article 126 is not applicable, I think 
that the suit is barred also under Article 144. In Vasudev v. 
Balaji, 1 the facts were as follows:—V and G, co-owners 
of a land mortgaged it in 1872. V alone redeemed it in 
1882 and obtained possession and he and his heirs asserted 
adverse and exclusive title to the whole and continued in 
possession till 1898, Then G’s heirs brought a suit in 1898 for 
redemption of their half share. Jenkins, C. J. and Crowe, J. held 
that the co-owner who redeemed the whole of the mortgage was 
not a mortgagee and did-not stand in the shoes of the mortgagee, 
_ that he was a mere charge-holder, that a charge-holder can assert 
and claim adverse possession and that after 12 years the charge 
could not be redeemed by the other co-sharer as the title by 
adverse possession became perfected. The learned Judges held 
that Article 148 applied only to a suit against a mortgagee and 
not to a suit against a person who obtained a charge by paying up 
the mortgagee. In this connection, it might be remarked that 
under §. 95 of the Transfer of Property Act, one of several co-mort- 
gagors who redeems the mortgaged-property and obtains posses- 
sion thereof does not himself become the mortgagee but is given 
only a charge on the share of the other co-sharers for the propor- 
tion of the expenses of redemption and of obtaining possession, 
In this case, it is clear on the proved documents and the facts 
found .by the lower appellate court that the 3rd defendant 
when he purchased in 1897 had the animus to claim title as 
the sole owner of the equity of redemption and not merely 
to claim title to the first defendant's father’s } share, and 
that he took possession in April 1898 with the animus to 
hold the whole half share against all the world and not asa 
mere co-sharer with the first defendant in that half share, That 
possession of immoveable property is notice to the whole world of 
the title under which possession iş- held, and that possession is 
primæ facie adverse and exclusive are well known principles of law. 
See Mager Brahma v. Bholt Dass, *. Of course, a mortgagee 





— 
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or aco-sharer or a tenant. who -first obtains -possession as such 


‘cannot without notice to the-mortgagor or to the other co-sharers 


or to the landlord (as the case may be) claim to hold adversely, 

that is, by mere unilateral declaration of intention he could'not . 
convert his’ original possession into the adverse possession, but in 

this case the possession was obtained from the very beginning 

under an assertion of exclusive title. 

The date fixed for-the redemption in the mortgage of 1892 
has no relevancy on the question of adverse possession as it 1s not 
a-mortgagee who sets up adverse possession but a purchaser 
from one of the co-mortgagors (see- Freeman on Co-tenaney, 
S. 224 at pages 296 and 297.) 

In the result, I hold that the suit is clearly barred by limit- 
ation under Article 126, and even if Article 126 does not apply, 
under the genera! Article 144 and I would therefore set aside the 
decree of the lower appellate court and restore that of the 
District Munsif with costs payable by the plaintiff to the 3rd 
defendant throughout. 

A. S. V. Pa 
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IN THE COURT-OF JUDICATURE AT MADRAS, 
' [FULL BENCH. ] 


| PRESENT -—SIR J OHN WALLIS, CHIEF JUSTICE, MR.J USTIOE 
anes AIYAR, MR, JUSTICE SPENCER. 


Saminatha Aiyar + > -... Appellant* ( Plaintiff). 
Govindasami Padayachi and others., Respondents (Defendants 
- Nos. 8, 4:and 5). 


Madras Act TI of 1864, Ss. 59 and 68—Sale of minor’s property fot arrears of 
Revenue—Patia standing in ihe name of mother—Suit to set aside sale— Limita- 
tion—W hether S. 59 applies—Regulation ZX of 1831, if Replaceable otier Ryotwart 


` Estates come ‘within S. 2 of Regulation X of 1831. 


‘Regulation X of 1881 applies to all estates of minors, permanently settled or 
tyotwari, of which the Court of Wards. can assume Management, irrespective of 
the magnitude of the estate. i 

_ S. 590of Act II of 1864 does not apply to sales for arrears of Revenue, which 
are illegal, as contravening S. 2 of Regulation X of 1831, which prohibits the sale of 
astates of minors inherited by them for arrears of Revenue - aoarning during their 
minority., - 

The fact that the fate for a minor s properties was wrongly issued in the 
name of an adult does'not preclude the minor from ‘invoking the aid of Regula- 





* S, A. Noi 1465 of.1916. _., .. 48thMarch, 1918. 
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Second Appeal against the decree of the Court of the Tem- 


porary Subordinate Judge of Tanjore in Appeal Suit No. 25 of ' 


1916, preferred against the decree of the Court of the District 
Munsif of Valangiman in Original Suit No. 40 of 1912. 

The Court (Seshagiri Aiyar and Bakewell, JJ:) made the 
following 

Order of Reference to a Full Bench. 

The facts of the case are not in dispute., The appellant, 
plaintiff, was taken in adoption by a ryotwari land-holder. The 
pattah for the lands in dispute stood in his name. After his death, 
the pattah’ was transferred to the name of the adoptive mother. 
She did not pay the Government revenue, and the lands were 
brought to sale and purchased by the 2nd defendant. The suit is 
to recover possession. The Subordinate Judge has found that there 
was no fraud on the part of the lst defendant in allowing the 
property to be sold for arrears of revenue. W% accept that finding. 
He has further found that the suit is barred by limitation as it 
was brought more than six months after the plaintiff attained his 
majority ; vide S. 59 of the Madras Revenue Recovery Act. 

The main argument before us was that S. 59 of the Act 
has‘no application to the facts of this cases The property was 
admittedly sold when the plaintiff was a minor. Regulation X of 
1831 S. 2, enacts that no property? of a minor shall be sold 
for arrears of revenue. S, 63 of Act IL of 1864 provides 
“ Nothing in the Act shall be held to bar the operation of the 
provisions of Regulation V of 1804 and of Regulation X of 1831 in 
respect to the sale of lands of minors and other disqualified land- 
holders.” It seems therefore that the sale of the land was 
without jurisdiction. $S. 44 of the Act which permits a sale 
for non-payment of revenue must be read subject to S. 63 
of the Act which in terms preserves to minors the rights they 
enjoyed under Regulation X of 1831. It,was however held in 
Raja Goundan v. Raja Goundan, 1 that a sale -of a minor's pro- 
perty under Act II of 1864 is covered by Seciion 59 of the Act. 
Reliance was placed in that J udgment upon Gobind Lal Roy 
v. Ramjanam Misser 2. In this latter case,, the Judicial Committee 
had to deal with a case to which the provisions of the Bengal 
Revenue Recovery Act was applicable and they pointed out that 
irregular as well as illegal sales should be appealed against to the 
Commissioner. We donot think that pronouncement is any 
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authority for the proposition that a sale which is prohibited by a 


` legislative enactment should be regarded as a proceeding intra 


vires the powers of the Collector so as to invite the provision | of 
S. 59 of the Act. 


The next point is whether the present sale is not against the 


‘provision of Regulation X of 1831. It was contended on the authority 


of Krishna v. Mekam Peruma, 1 that the estate of the minor 
referred to in the Regulation must be of such magnitude and 
importance as can be managed by the Court of Wards. Regulation 
V of 1804 which was in force when Regulation X of 1831 was 
passed makes no reference to the extent of the property which 
alone can be taken under the control of the Court of Wards. 
Ordinarily, no doubt, the Court will not interfere with private 
management where the estate is not considerable ; but there is no 
ground for saying that the Regulation provides only for a particular 
class of estates. In our opinion, Krishna v. Mekam Peruma, 1 is 


» not reconcilable with the language of either Regulation V of 1804 


or of Regulation X of 1831. Moreover, there is no evidence in this 
case that the authorities considered that the estate should 
not be taken up by the Court of Wards, It does not 
follow that because the Court did not take up the management, 
it would not have done so, if appealed to. 

Mr. Muthia Mudaliar’ next argued that as the pattah stood 
in the name of the adoptive mother and as she was the defaulter, 
the property was rightly sold under the Act. S. 2 of Reg. X 
of 1831, speaks of the estate having come to the minór by 
inheritance, and prohibits the sale of such an estate. The 
provision for sale where the pattadar makes default cannot be 
spelled‘out of ths Regulation. It is true that Subramania Chetty 
v. Mahalingasamz Swan 2 holds that the revenue authorities are 
not bound to give notice to the real owner, s2 long as the pattah- 
stands’ in},the name~of some other person. That was a case of 
vendor and purchaser. There has been no similar decision in the 
case of father of mother and son, Subramania Chetty v. Maha- 
lingasami Sivan 2 refers specially -to Regulation XXVI of 1802 
which relates to the case of a purchaser not taking steps to have 
the registry transferred to his name. Moreover, it is doubtful 
whether in the face of S. 2 of ‘Regulation X of 1831, the provision 
of Act II of 1864 which enables a sale where the person in 


J. (1886) 1. L. R. i0 Mad. 44, 2, (1908) I. L, R. 88 Mad. 41, 


PART XVII]. THE MaD8AŠ LAW JOURNAL REPORTS. 539 


whose name the pattah stands makes default in the payment of 
revenue are applicable to the sale of properties belongie to 
minors. 

As there are earlier decisions of this Court which we think 
yequire reconsideration, we have resolved to refer ue following 
questions for the opinion of the Full Bench :— 

(1) Whether a sale of a minor’s property under Act II of 
1864 isa proceeding to which S. 59 of the Act is applicable 
so as to compel the aggrieved parties to sue within 6 months of 
the sale ? 7 


(2) Whether Regulation X of 1831 only applies to such’ 


estate of the minors as are ordinarily taken charge of by the 
Court of Wards ? ' 

( ) Whether the fact that the pattah stood in the name of 
the mother of the minor, precludes the latter from invoking the 
aid of Regulation X of 1831 ? 

T. R: Venkatarama Sastri and S. Panchapakesa Sastri 
for the Appellant :—The preamble to Reg. X of 1831 recites the 

doubts that were entertained as to the applicability of the provi- 
sions of Reg. V ‘of 1804, prohibiting the sale for arrears of 
revenue of estates of minor’s under the management of the Court 
of Wards, but were not in fact so taken up. Ryotwari holdings 
can also be taken’charge of by the Court of Wards. ‘There is no 
statutory provision laying down the magnitude of the estate, 
whose management can be assumed by the Court of Wards. 
The Standing Orders of the Board of Revenue fix a limit. | 

Krishna v. Mekam, Perwma 1 was a case in which only some 
of the joint proprietors were minors. It was held that such an 
estate could not be taken under the control cf the Court of Wards. 


The power of sale for arrears of ee is conferred by 


Reg. XXVI of 1802. Reg. XXV, XXVI and XXVII of 1802 . 


must be taken together. All of them apply to ryotwari lands 
also. See preamble to Reg. XXVI, and Seshagiri v, Pichu 2 
Secretary of State v. Ashtamurthi? and Subramanta v, Mahalinga- 
swami +t. 

S. 2 of Reg. X of 1831 prohibits the sale of a minor's 
estate for arrears of Revenue. 8. 63 of Act II of 1864 says that 


the provisions of Reg. V of 1804 and Reg. X of 1831 are not 


į. (1886) I. L. R. 10 M 44. 2 (1887) I. L. R. 11 M. 452. 
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omnia by that Act. So the sale of the plaintiff's property is 
illegal and without jurisdiction, Lakshmayya v. Bolareddy }. Raja 
Goundan v. Raja Goundan * purporting to apply the decision 
in Gobind Lal Roy v. Ramjanam Masser 3 holds that a sale pro- + 
hibited by Jaw is only an irregularity. But the Privy Council | 
decision was based on the special provisions of Bengal Revenue 
Recovery Act. Under that Act, all objections to the sale must 
be taken up before the Commissioner. So their Lordships 
refused to go into the alleged illegality as it was not taken before 
the Commissioner, Balkishan*Das v. Simpson £ seems to make 


a distinction between sales not at áll authorised by law and sales 


which would be valid under the Bengal Acts if the illegality or 
irregularity alleged by the objector be negatived. In ‘Muhamad 
Jan v. Ganga Bishen Singh > the Privy Council lay down that 
the test for jurisdiction is to see whether there is the legal.power 
to sell, Seealso Secretary of State v. Raja Goundan 6 and 
Dhiraj Chunder Bose v. Hari Dasi Debi f, 

Where the sale is ultra vires the period of limitation is ‘not 
the shorter period laid down in 8. 59 of Act II of 1854 ‘but ‘the 


‘longer period for recovery of possession provided, in the Limitation 
Act. Raman v. Chandan 8 Jankdhart Lal v. Gossain Lat 9, 


N andan Missir Lala Harak v. Narain 10, 

The patta in this case stood in the name of the mother. Reg. 
XXVI of 1802 does not say that the heir should get his name 
registered. It is the duty of the officer in charge to get the land 
registered in the name of the true heir. The error of the revenue 


-officer cannot affect the plaintiff's rights; Secretary of . State v. 


Ashtamurtht 1. A minor is incapable of acting for himself. He 
cannot get himself registered as the pattadar. The cases are to 
the effect that a transferee who fails to get his name registered is 
affected by a sale brought about by the default of his transferor. 

S. Muthia Mudatiar for the Respondents. 

Reg. X of 185 ;1 ‘does not apply to Ryotwarilands. A Ryotwari 
holder is not a proprietor within the meaning of 8. 2. While Reg. 
XXVII of 1802 has been expressly extended to Ryotwari lands by 
S. 6 of Reg. JI of 1806. Reg. XXVI has not been so extended. 


1. (4908) 18 M. L. J, 129.. 2, (1898) I D. R. 17 M. 1384=4 M. L. J. 85. 
3. (1898) I. L R.21 70. (P. G.) 4 (1898) I. L. R: 25 C. 888, (P. 0.) 

5. (1911). I. L. R. 88 0.687. 6. (1598) I. L. R. 22 M 5. ae 

7. (1914) I. L BR. 420.765. (P.C.) 8 (1891) I. L. R. 15 M. 219. 

9, (1909) 18C W. N; 710. 10. (1910) 14 C. W. N. 667, 


11. (1889) J. L. R. 18 M. 89. 
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The power of.sale for arrears of revenue can be claimed only under, 


Reg. XXVI. I have not been able to find any case of as of 
Ryotwari land prior to 1862. 


Even assuming that Reg. X of 1831 applies said 
lands the sale in contravention of the Regulation is only an irregu- 
larity. The sale is voidable not void, and a suit to set aside the 
sale must be brought within six months as laid down in S. 59 of 
Act II of 1864. 


Further in this case the land stood in the name of the 
mother. She denied the adoption of the plaintiff. So far as the 
Revenue authorities are concerned the registered pattadar 18 


the owner. The Revenue sales are not affected by the fact that 
the real owner is some one other than the registered pattadar. 


It has been the policy of the Legislature to rid revenue sales of 
all complications. See Subramaniva v. Mahalingaswami 1. 
| The Chief Justece—It was a case of transfer. 


=- ©. Muthiah Mudaliar—Yes. I submit that the case is 
applicable to cases of inheritance also. 


. Venkatarama Sastri. in reply—The applicability of Reg. 
XXVI of 1802 to Ryotwari lands has been accepted in the 
previous cases. The argument that because S. 6 expressly 
extends Reg. XXVII to Ryotwari lands the other regulations do 
not apply, is not tenable S. 4 of Reg. II of 1806 is wide enough 
to bear out my contention. All-estates paying revenue direct to 
Government can be taken. charge of by -the Court of Wards. 
Many are not ordinarily under its management because of the 
limit fixed by the Board of Revenue. See S. 14 of Reg. V of 1804, 


| The Court expressed the following 


Opinion :— Wallis, C. J.:—I do not think that the decision 
in Krishna v. Mekam Peruma, 2 is any authority for the proposi- 
. tion mentioned in the order of reference. In that case, a sale of 
a permanently settled mitta at a time, and in respect of arrears 
_ which accrued due, when some but not all of the joint: proprietors 
were minors, was held not to be prohibited by Reg. X of 1831. 
The learned Judges were of opinion that an estate so owned was 
not one of which the Court of Wards could have assumed 
management under Reg. V of. 1804, and: tbat Reg. X of 1831 
only applied to estates “ which might have- but ‘had not been taken 


1. (1908) I. L. R. 83 M. 41. : ' ' 2: (1886) I. L, R. 10 Mad, 44, 


' E.B? 


De 


Saminatha 
Aiyar 


v. 
Govindasami 
Padayachi. 


Wallis, C. J. 


F. B. 


—— 


Saminatha 
aie 


Gisin dasani 


Padayschi. 


—_——_ 


Wallis, 0. J. 


an 


542 THE MADRAS LAW JOURNAL REPORTS. (VOL. XXXIV 


"under the Court of Wards”. Reg. V of 1804 imposed no restriction - 


on the Court of Wards with reference to the nature ofthe minor's 
property, and consequently the reasoning of the learned Judges in ° 
Krishna v. Mekam Peruma, } has no bearing on the present — 
case where the sole owner of the land is a minor. It has, however, 
been strenuously contended before us that, as the minor’s lands 
are ryotwari, they are not an estate within the meaning of 
Regulation X of 1831, and that the sale of ryotwari lands during 
minority is not prohibited by the Regulation. The estates of 
minors under the management of the Court of Wards had been 
protected from sale for arrears of Revenue by Regulation V of 
1804, and Regulation X of 1831 recites that doubts had been 
entertained as to the liability of the estate ofa minor not taken 
under the management of the Court of Wards to be sold for 
arrears of revenue. The doubts must have arisen with reference 
to S. 5 of Regulation XXVI of 1802 which empowered the 
Collector ‘‘ where lands may be attached for arrears of revenue” 
to cause the lands of the defaulting proprietor fo be sold. This 
Regulation must be read with Regulations XXV and XXVITof- 
1802 which were passed on the same day. It is, no doubt, true, 
as appears from Ss. 1 to 3 of Regulation XXV, that it was then 
the intention to fix a permanent assessment on all lands liable to 
pay revenue to Government but this was to be a gradual process, 
and the intention was soon abandoned. The provisions of Regula- 
tion: XXVI, howevei, are not limited to such cases. The preamble 
recites the necessity that the property of landed estates being 
malguzary or paying revenue to Government, should in the event of 
default be liable to sale for the purpose of making good the public 
revenue assessed on such landsand shows that it was not intended 
to limit the power of sale ` to-cases of permanently settled lands 
only. By S. 2 the Collectors are required to keep public registers 
for the purpose of registering the landed property paying, revenue 
to Government, terms which are perfectly general, as are also the 
terms of the succeeding sections. S. 5 confers a power of sale where 
lands may be attached for arrears of revenue, and the subject of 
attachment for arrears of revenue was dealt with by the succeeding 
Reg. XXVII of 1802, In that-Regulation again “proprietor | was 
defined so as to include “all actual proprietors of land. who pay-the 
revenue assessed. upon their estates immediately to Government.” 


n- 
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Regulation II of 1806, which provided for the establishment of 


Zillah or District Courts in Districts in, which the Permanent’ 


Settlement had not been introduced, enacted in Clause 4, that “in 
cases where the engagements may be contracted with the ryots 
or individual occupiers of land they shall be regulated by the 
Regulations of A.-D. 1802 and by such subsequent Regulations 
as may particularly apply to them.” S. 6 also provided that 
Regulations XXVII and XXVIII should be extended to all 
Districts in which Zillah Courts might be established under 
the Regulation, and should be observed by Collectors as well as 
Zemindars or farmers in their engagements with the ryots or 
immediate occupiers of the soil. The necessity for this provision, 
so far as Collectors are concerned, is not apparent, but however 
this may be this express extension of Reg. XXVII cannot be 
construed as meaning that Reg. XXVI was not to apply to 
ryotwari lands. It has always been treated as applicable to them, 
Seshagiri v. Pichu, 1 Secretary of State v. Ashtamurthe 2, 
Subramania Chetty v. Mahalingasams Sivan 3. It is no doubt 
frue that sales of ryotwari lands for default of payment of revenue 
were at first rare, and that the coercive process provided by 
Reg, XX VII was usually resorted to, a procedure, it may be 
observed which might eventuate in sale, There is, therefore, no 
foundation for the contention that ryotwari lands owned by 
minors do not come within the protection of Regulation X of 1831 
and the answer to the second question is that there is no such 
distinction as suggested, 

As regards the third question, the answer must be in the 
negative. It was the duty of the responsible officer under Reg. XX VI 
of 1802 to register the ‘plaintiff as the owner on his father’s 
death, and the fact that he erroneously „registered the widow ot 
the deceased cannot affect the plaintiffs rights, and would of itself 
render the subsequent sale for arrears of revenue in question void 
as regards the minor, apart altogether from the Regulation, as 
held in Secretary of State v. Ashtamurtht 2. 


In Subramania Chetty v. Mahalingaswami Sivan 8, the 
Bench of three Judges were dealing with a case where the 
registered proprietor had transferred his interest but the transfer 
had not been registered and wus therefore void as against 





1. (1887) I. ©. R. 11 Mad. 452. 2. (1889) I. L. R. 13 Mad. 89, 
3. (1908) I R. 338 Mad 41, 
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Government. by the provisions.of S. 3. of RegulationXXVI,and the. 


‘registered proprietor was therefore held to be the defaulter under 


the Revenue Recovery Act. That decision does not apply to the 
present case, - i i 


The answer to the first question must also be in the negative. 

S. 63 of the Revenue Recovery Act IL of 1864 ° provides’ ‘that 

nothing therein shall be held to bar the operation of the-' provi- 
sions of Regulation X of 1831 in respect to the sale of ‘lands of 
minors and other disqualified proprietors. This clearly renders- 
the provisions of S. 59 of that Act inapplicable to cases protected ` 
by Regulation X of 1831, and it is unnecessary to rely on the | 
further ground that, even in the absence of S. 63 the provisions 
of §.59-would not apply to lands exempted from sale by statute. : 


Sadasiwa Aiyar, J: <Í agree. 


Spencer, J :—I agree as to the answers to be given to the ques- 
tions in the order of reference. I must confess to having been a 
little puzzled by the form in which the second question has been 
jut. It would indeed be strange if the scope of an enactment were 
to be. limited by notions of what is a considerable estate or of what 
estates are ordinarily taken charge of by the Court of -Wards 
seeing that ‘ ordinary’ and ‘ considerable’ are relative terms.” No 
doubt it is within the discretion of the Government, upon. receiv- - 
ing the reports of Collectors, to decline to order the Court of Wards 
to superintend particular estates of incapacitated proprietors (vide 
Chapter III of Madras Act I of 1902). But I can find no author- 

ity for the suggestion that an estate must be of any definite size 
or must not be an estate of ryotwari lands in order. to give the 
Court of Wards jurisdiction over it. 


In Regulation V of 1804 the only description given of the estates 
to which the Regulation applies is that they must be estates of land 
or other property paying revenue directly to Government, _ This 
would include the holding of a. minor ryotwari pattadar. ‘The. 
Regulation provided for the appointment of guardians by the Zillah ` 
Court to minors succeeding as heirs to the joint possession of estates; 
and Regulation X of 1831 extended this provision to the heirs: of 
single as well as joint possessors of estates, but it was after wards 
repealed in- 1890 by the Guardians and Wards Act so far as it re- 
lated to the property of minors not under the superintendence of 
the Court of Wards, This may have been in consequence of the 
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decision in In re Subramanayan, 1 as to the powers of the 
‘District Court over minors under Act XIV of 1858. The second 
section of Regulation X of 1831, which forbade the sale for arrears 
of revenue, accruing subsequently to his accession, of estates of 
minors not under the charge of the Court of Wards hag remained 
ever since unrepealed. This includes the estates of minor sole 
proprietors not under the charge of the Court of Wards, like that 
of the plaintiff in this suit. This section and the preamble tothe 
Regulation and the foot-note to S. 20 of Regulation V of 1804 
make it clear that the prohibition extends to minors’ estates of 
every description not subject to the jurisdiction of the Court of 
Wards, and this answers the second question referred to us. But, 
of course, if a minor is a member of a joint Hindu family governed 
by the Mitakshara Law and as such has at birth merely an un- 
divided interest in an estate, no guardian can be appointed by 
Court as the manager of the family represents the family, and to 
such cases the Regulation, will not apply. 


N. V, F , | 


ynn 


PRIVY COUNCIL. 


PRESENT :—ViscounT HALDANE, Sik JOHN EDGE, MR. 
AMEER ALI anD SIR W. PAILLIMORE, BAnt. 


Rai Ganga Pershad Singh Bahadur ... Defendant*- Appellant. , 
he ig 
Ishri Pershad Singh and others . Plauntiffs-Respondents. 


Mortgage— Mortgage deed — Sia bee evidence of execution require ed 
—Transfer of Property Act, (Act IV of 1882) S. 59: 


The requirement as to attestation contained in S. 69 of the ‘Transfer of Pro- 
porty Act, 1882, (Act 1V of 1882) is not complied with unless the attesting 
witnesses are able to swear both to the act of execution and the identity of the 
person performing the act. 


When, thereatore, the only evidence was that-the attesting EA ware on 
one`side of a purdah and the executant of the deed, a purdahnashin lady, on the 
other ; that her son took the deed behind the purdah, returued With it bearing a 
signature purporting to ba hers. and said it had been signed by her, and that the 
witnesses thereupon attested : 


Held, that the terms of the Statute had not baen complied with and, that the 
mortgage was void. 

Shamu Patter v. Abdul Kadir Ravuthan a followed. 

Padarath v. Ram Nain Upadhia 3 distinguished. 


F 











* Ist February 1918. 
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It is an unusual course to remand. for fresh evidence an appeal which has 
been argued, and which ought prima facie to be decided upon the materials which 
were before the Courts below : and their Lordships declined to assent to respon; 
dents prayer. for such a remand in the present case. 


Appeal from a decree of the Calcutta High Court, dated 
August 12,`1909 reversing a decree of the Additional Subordinate 
Judge of Durbhanga. 

The plaintiffs-respondents sued to recover Rs. 12,875 due on 
a registered mortgage bond dated 1893 executed by Musammat 
Sharbat Koer as certificated guardian of Balmukund Das. The 
latter, who had since come of age, confessed judgment,, but the 
suit was opposed by the present appellant, who had purchased’ the 
mortgaged properties m execution of a money decree, and who 
contended inter alia that the suit was time barred. 

The Subordinate Judge found this issue in respondents’ 
favour and dismissed the suit. His finding was based on the 
ground that the suit was brought more than six years after due 
date and the bond was not valid as creating a mortgage charge. 
The material part of his judgment is as follows :— 

The bond in suit is dated 23rd August 1893, and the time 
of repayment of the debt was stipulated to be within 6 months 
from the date of the bond, The time of 6 months so fixed 
ended on the 23rd February 1894, and from this date the period 
of limitation must have begun to run. To enforce the mortgage: 
charge created under the bond the limitation was 12 years from 
the due date, and to obtain a personal decree for a money-debt 
under the bond the limitation was 6 years from that date, and 
there can be no dispute about these propositions of law: The 
suit on the bond was instituted on the 23rd February 1906, 
that 1s to say, after a lapse of 6 years from the due date and 


. within 12 years from it. It is evidently clear, therefore, that if 


the bond was not valid as creating a mortgage-charge, the entire 
suit of the plaintiffs would fail as being barred by limitation. The 
question, therefore, arises whether the bond in suit can operate as 


a mortgage- -bond. 

The defendant No. 4 contends under S. 59 of the Transfer of 
Property Act, that the execution of the bond not having been duly 
attested as required by. that Section, if cannot operate as.a mort- 
gage-bond. The executant of the bond was Sharbat Koer, the 
certificated guardian-mother of the defendant No. 1. S. 59 of 
the Transfer of Property Act provides that a mortgage can be 
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effected only by a registered instrument signed by the mortgagor 


and attested by at least two witnesses. ' Attestation means the l 


attestation by witnesses of the execution of the bond (vide Indian 
Law Reports, Vol. 27, Cal., pages 190 to 194). The execution of 
a document means and includes the signing and sealing and deli- 
very of it. The question is, therefore, whether the bond in suit 
was attested as required by S. 59 of the Transfer of Property 
Act, as failing which the mortgage purporting to have been created 
. by it could not be effected. The ruling. reported at: 2 Cal. 
Weekly Notes (note portion), page CCCXIX, lays down “ that in 
order that a mortgage-deed may be validity attested under S. 59 of 
the Transfer of Property Act, it must. “be attested by two 


witnesses each of whom has seen the deed “executed &c.” The 


plaintiffs have examined in this suit two attesting witvesses of the 
bond. These witnesses are Ajodhya Pershad and J harkhandi 
Pershad, both of them say in plain terms that they did not" see 
Sharbat Koer sign the bond. Jharkhandi further'says that none of 
the attesting witnesses of the bond saw Sharbat Koer sign the bond. 


The witness Ajodbya says that he did not see her (Sharbat Koer) . 


sign the bond. From these statements it is transparently clear that 

‘the attesting witnesses did not see the bond being executed by 

Sharbat Koer, and this being so, no mortgage was, in view of the 

` terms of S. 53 of the Transfer of Property Act, effected by the 

bond. | 
x x ee x % 

The result is, therefore, that the plaintiffs have failed to 
prove the execution of the bond as required by S. 59 of the Trans- 
fer of Property Act, and, consequently, the bond: cannot be taken 
to have effected a mortgage. Now, that the bond is not a 
mortgage-bond and the plaintiffs are not entitled to sue upon it to 
enforce a mortgage-charge and now that the suit’ to enforce a 
money~debt is out of time having been brought after a lapse of 6 
years from the due date, the whole suit on the noad 18 barred by 
limitation. 

On appeal the High Court (Stephen and Digambar Chatter- 
jee, JJ.) reversed this decision and decreed the suit. They held 
there was due attestation of the bond. “‘To hold’ otherwise,” 
. they: said‘ would be to: upset: what we ‘bélieve is a' different 
practice ‘in cases of the execution of déeds by: _purdanaishint ladies, 
and in many cases ‘to make attestation ‘of theii Eea peat 

mpossible”, Brake uae 


P.C. 
Rai Ganga 
Pershad, 
Sng 


Tunti 
Pershað 
Singh. 


545 THE MADRAS LAW JOURNAL REPORTS. [voL. XXXIV 


Hence this appeal. 

De Gruyther, K.C., and Dube for Appellant, 

Dunne, K.C., and N. N. Sen for Respondents. 

De Gruyther, K.C., for appellant : The bond here was not duly 
attested : no one saw the purdahnashin lady Sharbat Koer sign. 
To have a valid mortgage in India tw) witnesses at least must 
see the executant sign: Shamu Patter v. Abdul Kadir. Ravu- 
than 1, E 

(Dunne : The effect of that Judgement has been much whittled 
down ina later case). : 

The subsequent case is Padarath v. Ram Nain Upadhia 2: 
there if was found that the witnesses had seen the actual hand of | 
the lady signing and recognised her voice. The facts here are 


‘ widely different. (He was stopped.) Lo 


Dunne, K. O., for respondents: No issue on this precise 
point was raised : it arose incidentally on a question of limitation.: 
the debt was time barred unless covered by a mortgage. There 
is evidence that the lady executed and that witnesses were poen 


only they were on one side of.the purdah and she on the other.: 


(Sir W . Phillimõre :—If the dccument went in blank ` a 
came out sine and no one else were there but the lady, and i 
son said he did not sign, it might be sufficient.) 

I submit I am entitled to a remand on account of the CDRA 
in the authorities. : = 

(Viscount Haldane :—The second case may be supported by 
aaying the witnesses who attested did see—they saw the hand and 
heard the voice.). 

I submit Shamu Pattar’s case only lays down that an vate: 
ing witness must be present at the execution itself, as distinguish- 
ed from one who receives an acknowledgment ` after wards. 
pardahnashins. = `, 

(Viscount Haldane :—Is not the point narrower? Has this 
document been attested by two witnesses ?) 

Sir W. Phillimore :—Haven’t you got an affidavit ?) No, 

Viscount Haldane :—And: we must take the f facts as you have 
cogni It is your oven witness: he says what the: son told him, | 

: Sar. John ‘Edge :—On the evidence the case can only -bè 
decided as it was decided by the Subordinate J udge, ° 


1, (1912) L. R. 39 I, A. 218. 2. (1915) D. R. 42 I. A; 168, 


. Sight only comes in from Euglish cases, where there are no 
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Sir W. Phillimore :—Your application is- in the air.) 


When the appeal was heard by the High Court in 1909 ‘there | 


had been a case which held it was-not necessary that you. should 
see'a purdahnashin woman sign. 

` (Sir W. Phillimore : —In the former case the point had not 
ban discussed in the Court below.) 

' Their Lordships’ judgment was delivered by 


_ Viscount Haldane :— This appeal arises out of a suit which 
was “brought by one Ishri Pershad and others to enforce an 
instrument of mortgage, dated in 1893, against the present 
appellants and others. The whole question. before their Lordships 
turns, in the first instance, upon’ the validity of: the - instrument 
of mortgage which is sought to be enforced. It is argued on 
behalf of the appellants that the mortgage -was invalid because it 
was-not executed in the manner rendered necessary by &. 59 of 
the. Transfer of Property Act. 1882. 8. 59 enacts that: “Where 
the principal money secured is 100 rupees or upwards, a 
mortgage can -be effected .only by a . registered instrument 
signed.by the. mortgagor, andattested by at least two witnesses.” 
Now the question is : What is meant by he word “ attested ” ? 
In the present case, all. that is.proved is that the mortgage 
was executed under circumstances which their Lordships will: state 
very. shortly. It was granted by a lady called Mussammat 


Sharbat Koer, who was the guardian of her son Balmukund Das, ' 


and she executed the mortgage on his behalf. She was a 
purdanashin lady, and the account given by the respondents’ 
own witnesses of what happened was this: She was behind the 
parda when the document ‘was taken to her for signature ; none 
of the witnesses saw her sign it; her son.came from behind the 
parda and . said that it had been signed by her. That was all. 
The question is whether the witnesses who appended their names 
under these circumstances attested the document in accordance 
with the provisions of S.. 59. Now at onetime there, seems to 
have been a good deal of difference of-opinion’as to what “ attested” 
meant, It will be observed that the words -are-not “ attested and 
acknowledged, ab is:the case in some statutes, but “attested” only. 
At the time. this a ppeal was decided -by the High Court, this 
Board .had -not m the caseʻof Shamu Patter v. Abdul Kadir 
Ravuthan and others 1.- In that- case it was held, settling the 

l 1.. (1912) L. R. 39 I. A. 218. |. 
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law as to the interpretation of the words to which their Lordships. 


“have referred in S. 59, that the section is not complied with if 


the .witnesses have not been present at the execution of the 
Instrument and have only attested on the subsequent acknow- 
ledgment of the signature. After that ‘there was another case 
brought before this Board, which was relied on by the respondents 
as bringing the point in the present case, at any rate, much 
nearer. It was acase of Padarath and others v. Ram Nain 
Upadhia and others 1 The head note is as follows :— 

“A mortgage deed purported to be executed by two pardanishin ladies. It 
appeared from fhe evidence of two of the attesting witnesses that they saw the 
hand of each exesutant when she signed the deed, and that, although they could 


not see the faca of the exoculents,; they heard tham speak and recognised their 
voices. 


That is a very different case from a case of attesting on 
mere subsequent acknowledgment. It is a case in which the 
witnesses actually saw the hand of each lady, and in which they 
recognised her voice, and it is plain that, in the case of witnesses 
who were acquainted with the individuality of the lady concerned, 
they might very well recognise the hand which guided the pen 
and the voice sufficiently to be able to swear to the identity of 
the person who was performing the act. But that is a very 
different case from the one before their Lordships upon the 
present occasion, where, not only was the actual attestation not 
witnessed by a hand put out from behind the curtain, but the - 
voice was not heard, and what the witnesses went on was, in the 
main, the fact that the son came to them and said ; “Here is the 


-deed which my mother has executed.” That, in their Lordships’ 


opinion, is not enough to satisfy the terms of the statute. The 
mortgage is therefore void, and the appeal must succeed. 


It has been suggested that the appeal should be referred back 
to the Court below, on the view which their Lordships take of 
the law (and it is a view which may be said to have been a some- 
what novel one at the time of the decision of the High Court in 
Calcutta, given in 1909, three years before the first decision of 
the Judicial Committee to which their Lordships have referred), 
for the purpose of framing an issue to see whether it could be 
brought within the later decision about pardanishin ladies. But 
it is obvious that the facts, as proved here, fall far short and very 
remote from what was under consideration in, the > case to ‘which 
n = 1L. (1916, L. R. 42 I, A. 168=87 All. 474, 


La 
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reference has been made, and their Lordships see no justification 


for taking the unusual course of referring back an appeal which’ 


has ! een argued, and which ought prima facic to be decided upon 
the materials which were before the Courts below. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and that the respondents 
should pay to the appellants their costs here and in the Courts 
below. 

Solicitors for Appellant :—T. L. Wilson & Co. 
Solicitors for Respondents :—Ranken Ford and Chester. 
A. P. P. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justick SESHAGIRI ÀIYAR 


A. Subba “Rao ... Petitioner (Plaintiff). 
Vv. o o 
Parasurama Pattar ... Respondents (Defendants). 


Indian Limitation Act §.19--Letler stating that no assignment deed was 
shown and that 3rd parlies claimed the debt—if acknowledgment may be wmplied— 
Construction of documents purporting to be acknowledgments. 

Where, in answer to a letter of the plaintiff, who was an assignee of a deb t, 
asking the defendant debtor to credit the money in a particular way, the 
defendant wrote a letter stating that no deed of assignment was shown to him, 
that there were oounter-claimants claiming the amount for themselves and: that 
he could not therefore credit the amount as desired ; 

Held, that the states ent in the ine amounted to an acknowledgment of 


liability. 
An acknowledgment may be implied as well as express and may be spelt out if 
is be shown that the liability is subsisting. Sukhamni Chowdhrant v.Khan ee 


Roy 1 followed 
Documents purporting to be acknowledgmients ought to be liberally construed. 


* Petition under S. 25 of Act IX of I887, praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of South Malabar at Palghat dated 20th J a 1916 in 8 C. S. 
No. 363 of 1916. - 

K. Govinda Menon for Appellant. 

T. R, Ramachandra Aiyar and A.  Sivarama Menon for 
Respondents. 

The Court delivered the following 

Judgment :—The plaintiff's ~suit was dismissed by the 
Subordinate Judge on the ground that it was barred -by limita- 


ee ee 
0, R. P. No. 1096 of 1916. i 12th October 1917. 
1. (1898) I. L R. 25 0. 844, 


P.C. 
Rai Ganga 
Pershad, 
Singh 
v, 
‘Tshri 
Pershad 
Singh. 
Viscount 

Haldane. 


Subba Rao 
y. 
Parasurama 
Pattar. 


Subba Rao. 
v. 
Parasurama 
Pattar. 


~ 


552 THE MADRAS LAW JOURNAL REPORTS. (VOL. XXXIV 


tion. He held that Ex. B did not contain an acknowledgment 


' of liability. I am unable to agree with him. It is necessary to 


state the facts which led to the writing of Exhibit B, before 


` deciding whether it contains an acknowledgment of liability. The 


plaintiff was a subscriber to a chit fund of which the defendant 
was the manager. ‘The assignor of the plaintiff was entitled to 
some money from this defendant and the plaintiff's case is that 
that money was assigned to him. Thereupon he wrote to the 
defendant a letter asking him to credit towards the chit the 
amount due under the assignment deed in his favour and to pay him 
the balance of the subscription amount. In reply to that Exhibit B 
was written. Ex. B contains these statements. You have not shown 
me the deed of assignment under which you make the claim. Fur- . 
ther I have been issued an Injunction Order prohibiting me from - 
paying the amount to anybody. A third party named Sundara Row 
has sent me a notice that the amount is due to him. After 
making these statements, the letter goes on to say “The position 
of affairs is this. ‘Therefore you are informed that you must send 
me the amount of subscription and I cannot give you credit for 
anything.” The question now is whether these statements 
amount ‘to an acknowledgment of liability. Mr. Sivarama Menon 
did not seriously contest the proposition, that an acknowledgment 
may be implied as well as express. The judgment of the Judi- 
cial Committee in Sukhamont Chowdharam v. Khan Chander 
Roy 1, says, that we can spell out such an acknowledg- 
ment provided the liability is shown to be subsisting. 
There is also a decision of the Allahabad High Court 
in Medh Raj v, Mathura Dag-2 where the learned Judges point 
out that a liberal construction should be placed upon documents’ 
purporting to be acknowledgments. My construction of Exhibit 
B is, that the writer acknowledged that the amount mentioned in 
the assignment bond is due and owing, but that he is unable to 
pay because no assignment deed was shown to him and also 
because there were counter-claimants who claimed the amount for 
themselves. In my opinion Exhibit B does contain an acknow- 
ledgment of liability. 


The learned Vakil for the ‘counter-petitioner has drawn my 
attention to several authorities of this Court, but as I read thém, 








1. (1898) I. L. R. 25 0. 844. 3- (1913) I, L, R. 38 A. 437. 
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they do not affect the present question. In Venkataramanayya x. 
Srinivasa Raut a debtor wrote to say.that he hada mulgeni right, 
and -it- was sought to infer from that, that a general fenancy was 
acknowledged, and that therefore'a chalgeni tenancy could be 
implied, though there was.certainly no acknowledgment of the 


particular right claimed by the creditor. In Periyavenkan Uda; ya. 


Thevar v. Subramanian Chetti2 there was no acknowledgment of 
any subsisting liability. In Andiappa Chetti y. Alasinga Naidu 3 
the; debtor wanted to.look into the accounts. and then say whether 
anything was due, These and the other authorities quoted-do not 
help me in’ coming to a conclusion one way or the other. As I 
said before, Sukhamoni Chowdhrant v. Isan Chunder Roy 4 
ig the only-case which. comes near the present one, and, in that case 
the Judicial Committee implied an acknowledgment from the 
‘language used. In my opinion, Exhibit B. does impliedly say 
that the debt is due but that the defendant: is -unable to pay it 
because of the circumstances mentioned by him ‘in that letter. 
In this view I think I must reverse the decision of the Subordi- 


nate Judge and direct him to dispose of the case on the merits. 


Costs to abide the result.: - 
N. V. 
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Y. ` 
The British India Stearn Naviga- Respondents (Defendants 1 
tion Company Ltd., and others. and’? and Plaintiffs 3, 4 
a  . and 53 ` 
Limitation Act, Art . 81—Continuots carriage of goods—Claim for Compensa- 
tion for short delivery: Carrier—Landing agents—Bill-of lading—Claim -for short 
delivery to ba mada at a certain place within a month —Reasonabie condition... 


Plaintiff was the consignee of certain timber through the; first defendant, a 
firm of carriers by sea. The material'portion of:the bill of lading was as follows : 
The Company (first defendant) is to have the option of delivering =the goods or any 
part thereof, into receiving ship, or landing them at the risk and expense of the 


shipper or consignee as per charges specified... enak and is also to be at liberty until 
O00 OE ww YS 
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delivery to stora the goods or part thereof in receiving ships, godown eto., the 
usual charges wherefor being payable by the consignee or shippar --...In all cases 
and circumstances the liability of the Company shall absolutely cease when the 


` goods are free of tha ship's tackle and thereupon the goods shall be at the risk of 


the shipper or consignee ‘ The second defendant was a firm, which had a mono- 
poly of landing all the goods from the ships of the first defendant, but on receipt of 
separate charges from the consignee. In a suit by the plaintiff for compensa 


: for that delivery, against both the defendants, 


Held, (1) that there was privity of Contract between the consignee und the 


-landing agents, the 3nd defendans ; (2)° that the case being one of continuous 


carriage of goods, the second defendant was a carrier though not a common carrier, 
within the meaning of the Carriers Act of 1865 ; and (8) that the suit against both 
the defendants was governed by Art. 81 of the Limitation Act a 

Venkata Subba Rao v. Asialia Steam Navigation Co. 1 followed. 

5 Per Chief Justice—A stipulation by a Steamship Company carrying on business 
as carriers, that thay would not be answerable for short delivery unless they were 
appraised of the claim at a specified place and within a month of the delivery, is 
not unreasonable. But a claim made on the landing agents of the Steamship 
company who were employed only to land goods from the steamers and to take 
them to the godowa, is not a sufficient compliance with the condition. B I. §. N, 
Co. y. Hajee Mahomed Esack and Co * followed. 

Appeal against the decree of the court of the Subordinate 
Judge of Negapatam i in O. S. No. 55 of 1914. l 

The facts are aeaea in the judgment of Kumaraswami 
Sastri, J. un 

T, R. Venkatarama imbi for Appellants. 

C.. V. Ananthakrishna Aiyar, N. M. Malim Sahib and 
Loi: Ramaswami Atyar for Respondents, 


The Court delivered the following 

Judgments :—The Chief Justice;-—A case somewhat similar to 
this came before the Courts in the British India Steam Naviga- 
tion Company v. Hajee Muhamcd Esack and Company 2, where 
it was held that the stipulation for a claim for short delivery 
being made on the ship-owner at Calcutta within a month was 
not unreasonable, - This appears to be a sufficient answer to the 
claim against the British India Steam Navigation Company. 

As regards the Madura Company, the second defendant. who 
was the landing agent, Sir Charles Turner, C.J.and Innes,J., observe 


"in the course of their judgment, as regards Ramanujulu and Sons 


who were in the same position as the Madura Company here, that 
“they were the agents of the appellants (the British India Com- 
pany) to retain the goods, receive fra’ ght and give delivery ; they 
were also the agents of the respondents (the consignees) to land 


i 
1. (1915) 1. D. BR 89 M. 1=99 M. L. J. 342, ~ 23. (1881) I. L. R, 8 M. 107.. 
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the goods, but they were not -the agents of ‘the uae to 
receive claims for compensation for the non-delivery of goods.” 


This passage recognises, I think correctly, the existence of 
a contractual relation between the landing agents and the con- 
signees who paid them for their services. This appears to me to 
be one of those cases in which privity of contract is readily 
inferred from the well-known course of business according to 
which the landing agents are paid by .the consignees and 
from the necessities of the case. Compare the cases referred 
to by my learned brother, in the recent Full Bench case, Venkata 
subba Row v. The Asiatic Steam Navigation Čo., Calcutta | and 
also the cases as regards carriage of goods over railways having 
-© continuous lines. Gill v. Manchester, Skeffield and Lincolnshire 
Railway Co, 2; The Great Indian Peninsular Ratlway Co. v, 
Radhakisan Khusaldas 8. | 

The proper inference appears to be that as in these cases the 
final stage of performance including carr iage from the ship’s side, 
which at Negapatam is a matter of some miles, and delivery, is 
performed by the 2nd denfendant. The suit as against the Ist 
defendant is barred under Article Əl according to the Full Bench 


ruling in Venkatasubba Row v. The Asiatic Steam Navigation, 


Co., Calcutta t and I see no reason why the second defendant 
should not also be considered a carrier for the purposes of the 
article. It would be anomalous if a different article were appli» 
cable to the ship-owner and to the landing agent in respect of what 
are successive stages in the performance of one transaction—the 
carriage of the goods and delivery to the consignees, The appeal 
‘ig dismissed with costs of respondents 1 and Z, 


Kumaraswam Sastri, J.—The plaintiff who was the consig= 
nee of certain timber consigned from Rangoon through the British 
Steam Navigation Company under the bills of lading setting forth 
the terms and conditions under which the British Steam Navigation 
Company undertook to carry the goods sued to recover Rs.2417-12-0 
alleged to be due in respect of timber consigned but not delivered. 


The second dciencunt which is a firm engaged inter alia in land- 


ing goods from the Steamers of the British India Steam Naviga- 
tion Company is sought to be made liable as they are landing. 
agents at Negapatam in respect of a all goods that arrive at the port 


nn Ten et needa fate 
1. (1916) I. L. R, 89 M. 1=28 M. L, J. 342. 4, (1873) L. R. 8 Q. B. 186. 


8. (1881) I. L. R. 6 B. 871. 
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Mylappa. in vessels belonging to the British India Steam Navigation Com- 


Chettiar . 
v: pany and levy and receive from plaintiff separate charges for their 
The British l 
India Steam Undertaking to land and deliver goods. 
Navigation . 
company Various defences were raised but it is only necessary to consi- 
teas der the grounds on which the Subordinate Judge dismissed the suit 


eee namely, the question of limitation, so far as the 1st defendant was 
Sastri, J. concerned and want of privity of contract as regards the 2nd 
defendant. 

The bill of lading provides that ‘‘ the company is to have the 
option of delivering the goods or any part’ thereof, into receiving 
ship, or landing them at the risk and expense of the shipper or 
consignee, as per scale of charges to be seen at the agent’s office, 
and is also to be at liberty until delivery to store the goods or any 
part thereof, in receiving ship, godown or upon any wharf, the 
usual charges wherefor being payable by the shipper or consignee. 
* * * In all cases and under all circumstances the liability of the 
Company shall absolutely cease when the goods are free of the 
ship’s tackle and thereupon the goods shall be at the risk for all 
purposes and in every respect of the shipper or consignee.” 


_ It seems to me that the bill of lading provides that goods are 
to be conveyed from Burmah and landed at Negapatam by two 
agencies, one carrying the goods up to the port and the other from 
the ship’s tackle. to the -godowns on shore and that the agreement 
limits the liability of the company to the period when the goods 
pass from the ship to the .landing agent. 


Mr. M’Conchy of the second defendant’s firm who is the only 
witness called in the case, deposes that the dnd defendant collects . 
landing charges from merchants to whom goods are consigned 
through the 1st defendant Company which has nothing to do with 
the 2nd defendant's charges though the charges are subject to the 
lst defendant’s sanction. He states that the 2nd defendant 
Company owns a number of boats and that it is bound to unload 

goods from all the steamers of the Ist defendant ‘Company and 
has the option of refusing to unload goods of others. He also 
states that. merchants cannot engage the services of any other 
boat-agency to land goods from the Ist defendant’s steamers, ` 


_ The case is therefore one of continuous carriage of goods, the 
ist defendant .company making arrangements for the carriage 
though limiting its own liability to one stage of the transit. 


j 
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_ There-can be little doubt that the. 2nd defendant com- 


pany, are carriers though not common carriers within the meaning’ 


of the Carriers Act of 1865. The word "carrier ”.in its general 
sense means a person or company who undertakes to transport 
the goods of another person from one place to another for hire 
(Wharton Law eae and the second defendant falls within 
the definition. 


I do not think that the 2nd defendant company can, on the 
facts proved in this case, escape liability on the ground of any 
want of privity between itself and the plaintiff. 


In case of continuous carriers the authorities establish (1) that 
when the goods have to be carried with the aid of different trans- 
_ port agencies in order to arrive at the destination: to which they 
are booked, the carrier with whom the contract is made at one end 
is in the absence of any contract limiting his liability to his own 
_ transport- system liable for the loss or destruction on portions 

beyond his own system or in consequence of acts or default of 
persons other than his own servants.. Muschamp-v.. Lancestor cc. 
Junction Railway Company}, Bristol and Exeter Railway 
Company v. Collins 2, Foulks v. Metropolitan District Railway 
Company 3, Aldridge v. G. W. Ry Company £; (2) that in the 
absence ofa contract to the contrary the aS could not hold 
the company with whom he did not contract, liable for damages 
‘when all that could be complained of was non- -feasance though such 
company may be liable in tort for breach of duty arismg from the 
mere fact that it has undertaken the liability of carrying goods or 
‘property belonging to.another, Foulks v. Metropolitan Dist. Ry. 
Co 3 ; (8) when there is an agreement between two companies the 
‘effect of which is to constitute one company the agent of the other 
‘and the traffic’is carried- for the joint benefit of both companies 
either company may be sued on at the option. of the consignor ; 
‘Gill v. Manchester, Sheffield & Lincolnshire-Ry. Co., 5, The Great 
Indian Peninsular Railway Co., v. B. Radhakishan Khusaldas © 


If, however, the second defendant company are carriers and I 
think they are, it is clear that article 31 of the Limitation ‘Act 
would apply equally to them. It is not necessary for the pur pones 
of article 31 that they o be'common carriërs, $ 








1 (1841) 8 M. and W421. | a (1859) T H. D. O. 194. 
8, (1880) 50. P. D. 187. =- 7 ee 4. an 15 ©. By N. 8. 582. 
5, (1178) L. 'Ri 8'Q. B! 1886- COo. (1881) LÈ R, 5 Bo 874, 
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Whatever doubt may have existed as to the applicability of 


“Art, 31 in cases of failure to deliver goods where the action was 


laid ex contractu the matter has been set at rest by the Full 
Bench decision of this Court in Venkatasubba Row v. The Asiatic 
Steam Navigation Co., Calcutta 1. It is therefore unnecessary to 
refer to the various conflicting piot decisions on the point referred 
to by Mr. Venkatarama Sastri. 

It was admitted before the Subordinate Judge that if Art. 31 
applies the suit is barred by limitation as the claim arose more - 
than a year before suit. There is nothing in the records to show 
that there was any acknowledgment cf liability so as to take the 
case out of the statute of limitation. 5 

I agree with the Chief Justice that the suit is barred and 
dismiss the appeal with costs of Respondents 1 and 2. 

A. V, V. 


p 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ,_ 


PRESENT -—Mn. JUSTICE AYLING AND Mr. J USTICE ne 
GIRI AIYAR. 
Godavarty Sundaramma 
v. 


Godavarty Mangamma ».. Respondent (1st defendant). | 


Court-Fees Act (VII of 1870) 8. 7 (V) (b) and (d)—Ryotwart land—Buit for 
possession of a plot of land forming a portion of a survey number but not constituting 
a definite share thereof nor separately assessed as such—Market value. 

In a suit to recover possession ofa specific plot of land forming part of a 
distinct revenue-paying area but not constituting a definite share thereof nor 
separately assessed to revenue by itself, keld that court-fee should be paid on the 
market value of the land in suit under 8. 7 (v) (d) of the Court Fees Act. 


Appeal under clause 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mi. Justice Coutts Trotter in O. R. P. No. 663 
of 1915 praying the High Court to revise the order dated 27th April 
1915 of the Court of the Additional District Munsif of Tenali ir in O. 8. 
No. 48 of 1915. ane 

The judgment in O. R. P. 663 of 15 was as follows : 

Coutts Trotter, J.—This case raises the question of the construc- 
tion of a section of the Court Fees Act, VII of 1870, and the way 
that the matter arises is this. A suit was brought for the recovery of 
Jand which was a definite plot forming part of Survey No. 304 and 
was in fact 3 acres 59 cents in extent. That Survey Number as a 
whole consists of° 4 acres 42 cents, out of which 83 cents had been 

 * L, P. A. No. 97 of 1916. 3 15th November, 1916, 
: 1. (1915) I. L. R. 89 M. 1, E 


Appellant E (Plaintiff). - 
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; 4 
sold away before, leaving a residue of 3 acres 59 cents which was 


what the plaintiff was suing for. The point is this, that according to 


the construction of the Court Fees Act will the question be determined 
as to what Court has jurisdiction, because it is not contended ‘that on 
the method of valuation of the land, the jurisdiction of the Court to 
try will depend. According to the plaintiff the proper sub-section to 
apply is sub-section 5 (b) of S. 7 of the Act which would be to apply 
a system of multiplying the revenue payable in order to arrive at the 
calculation provided by ‘the Act for fixing the value of the suit. 
‘According to the defendant it is sub-section 5 (a) of the section which 
really governs the matter, in which case the market value of the land 
has to be ascertained. According to the plaintiff as I say S. 5 (b) 
applies and the words then' are these :— “ Where the land forms an 
entire estate,’’—that is not this case — or a definite share of an 
estate, paying an annual revenue: to Government, or forms part of 
such estate and is recorded as aforesaid”, which by reference to 
sub-clause (a) means ‘‘is recorded in the Collector’s Register as 
separately assessed with such revenue.” It is not disputed that 
what appears in the Collecter’s book is this, a description of the 
whole area covered by a particular patia, an enumeration of its ex- 
tent and a figure representing the total revenue payable in respect of 
that patta. Then there follow particulars which show the rate 
charged per acre. I am asked to say by the plaintiff that the true con- 
struction of this Act is that because you can by a mathematical cal- 
culation arrive at what fraction of the whole patta any piece of land 
is, therefore any and every bit of land that you take within the whole 
patta must be considered to be separately assessed to revenue. That 
seems to me to bea proposition which is utterly incapable of being 
supported, if for no other reason because it gives no meaning whatever 
to the words ‘‘ separately assessed.” It is all assessed: the only 
thing is whether it is separately assessed as ‘distinct from something 
which is assessed as part of a whole, and that is what I find to be the 
meaning of the words. Within the meaning of these words therefore 
the land in question in this suit cannot fall. 


. Then it is said that even if this is not a part of an estate separ- 
ately assessed to revenue, nevertheless it may be regarded as “a 
definite share of an estate.’ Once more I make the same criticism on 
that construction as upon the other. It entirely ignores the word 
‘definite,’ because every share in an estate is in some sense a definite 
share, and I have no doubt that what is meant by the words “definite 
share’ is an undivided tangible fraction of an estate as distinct from 
a defined demarcated. plot which has been taken out of an estate. 
Supposing for insance I sell Brownfield plot out of Whiteacre 
estate,!that would be in my opinion not a definite share of an 
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estate within the meaning of this enactment. But if I sell a 


fraction of my Blackacre estate and it has got to be divided up among - 
different kinds of land, that I think is a definite share of an estate 
within the meaning of the section. ‘I observe the same view was 
taken-by a learned Judge of the Allahabad High Court in Reference 
under the Court Fees Act, 1870, S. 5 (1) 4. Iam conscious of the 
extreme inconvenience of this decision but I see no possible escape from 
that construction of the Act. Itleads no doubt to this absurdity in 
some cases. For instance you might have a case where if you sue for 
the recovery of a whole plot, if it falls under sub-section 5 (b), taking 
five times the revenue would resultin a lower value than if you sue for 
a portion of the land which according to this view has to be taken at 
the market value. Probably in the present case it may be that a suit 
for the recovery of the whole Survey Number will have’ to go to the 
District Munsif, whereas the suit for a portion of it may have to go to 
the Subordinate Judge’s Court. The result is doubtless regrettable and 
I tried very hard to avoid it ; it seems to me that the view of the person 
who drafted the section in fact was that wherever you can calculate 
with reasonable certainty the amount of revenue payable on a plot 
you should take 5 or 10 times the revenue, and in default of any pos- 
sibility of measuring the revenue then you must in the last resort have 
recourse to the inconvenient and cumbersome method of -valuation 
by the market value. That is a logical and intelligible method and must 
have been the intention of the framer of the statute, but if so, -he 
has fallen very short of his object; because though; as I say, the con- 
struction that I have adopted is probably not what was intended, it 
is the only possible construction on the wording of the statute. 

The result is that this petition is allowed and I declare that the 
subject-matter of this suit must be valued according to its market value 
and the case must be remanded to the lower Court to ascertain- the 
market value and determine the question of jurisdiction in accordance 
with the value found. The petitioner's costs in this Court will be paid 
by the respondent. : 

On appeal under Ol. 15 of the Letters Patent. 

P. Narayanamurthy for Appellant. 

A. Krishnaswami Aiyar for Respondent. 

The court after calling fora report from the Lower Court 
delivered the following 

Judgment :—The report of the District Munsif now receiv- 
ed places it beyond doubt that the portion of Survey No. 304, 
which is part of the subject-matter of the suit, has not been sub- 
divided and’separately assessed to land revenue. 

1. (1894) I. L. R. 16 A. 498. 
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It cannot therefore be valued under clause (b) of Sec, 7 (v) of 
the Court Fees Act. The order of the learned Judge is clearly 
right, ? 

The appeal must be dismissed with costs. 

A.V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SESHAGIRI AIYAR AND MR. J USTICE 
NAPIER, : 


Srikakolapu Venkataraju ea poliai i Defndand. 
Vv. ' 
Gudivada Ramanujam ... Respondent í Plaintiff). 


Contract Aci, Ss. 30 and 65—Wagering coniract—Money deposited as security 
for performance of—Right lo recover. ; 

Money deposited by the plaintiff with the defendant as security for the perfor- 
mance of his part of a wageriug contract is recoverable by the former, not under 
the provisions of 8. 65 of the Contract Act, but by virtue of the general principle 
of law that a person whose hands have not been tainted by corruption and who has 
not bean a party 2 a fraud, is entitled to get back the money which he left with 
another. 

Ledu Coachman v. Hiralal 1, Gulab Chand v. Lalubhat*, Haribansraju v. 
Raianji 3, referred to. 


S. 65 of the Contract Act has no application to a cage where the contract is 
ab initio void. Ledu Coachman v. Hiralal1, Parshotam Veribhai v. Chatra- 
sanghi 4+, Srinivasa Iyer v. Sesha Iyer 5, referred to. 


Second appeal against the decree of the Court of the Subor- 
dinate Judge at Cocanada in A. S. No. 129 of 1914 preferred 
against the decree of the Court of the District Munsiff ee 
Cocanada in O. S. No. 388 of 1912. 


T. f.-Ramachandra Atyar for Appellant. 
B. Narasimha Rao for Respondent. 
The Court delivered the following 


Judgment :— We accept the finding thatthe contract a a 
wagering one. The further question is whether the money 
deposited by the plaintiff with the defendant as the security for 
the performance of his part of the contract is recoverable. There 
is no question of limitation. 


* 8, A. No. 667 of 1917. ' 6th December 1917,: 
'1. (1915) I. L. R. 48 Cal. 115. - 9, (1909) I. L.. R. 88 Bom. 411. : 
8. (1918) I. L. R. 88 Bom. 249. 4. (1916) I, L. R. 41 Bom. 546, 


l ő. (1917) 84 M. L. J. 282. 
T3 ; i 
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The Lower Courts held that S. 65 of the Contract Act was 
applicable to the transaction. We are unable to agree with 
them. S. 30 makes a wagering contract void ab initio and to 
such a class of contracts, S. 65 has no application. In Ledu 
Coachman v. Hiralal 1 this view was taken. Despite the inclina- 
tion of the learned Judges of the’ Bombay High Court in the 
earlier cases to apply 8. 65 to such contracts the later view is in 
agreement with the Calcutta view. See Parshotam Vertbhat v. 
Chatrasanghji 2. In this Court Oldfield and Bakewell, JJ., held 
in Srinwasa Aryar v. Sesha Aiyar ® that §. 65 does not 
cover moneys paid under a marriage brokerage contract. That 
principle is applicable to the present case. The question still 
remains whether the plaintiff is.entitled to sue for the recovery 


‘of the-money paid by him in furtherance of the contract of wager. 


Weare clear that the direct prohibition contained in S. 36 
does not prevent such a claim. This is not a suit to recover any 
money, due on any wager”, nor is the suit to recover money 
“entrusted to any person to abide the result of any game 
or other uncertain event on which any wager is made.” In-our 
opinion this latter clause applies only to cases of mioneys left with 
stake-holders. It may be as Mr. Ramachandra Aiyar suggested 
that the money is sometimes left with one of the parties to the 
contract on account of his solvency or respectability. But the 
position he would occupy with reference to the money so paid will 
be that of a stake-holder, The entrustment referred to in the section 
can have no meaning when the money is left as a security for the 
due performance of the contract. We therefore hold that 8. 39 
does not prohibit the maintainability of such a suit. 

This takes us to the general right of parties whose moneys 
are in the hands of ariother without the latter having any right to 
retain them. Ordinarily the person who paid the money is entitled 
to claim it back. But there may be such-a conduct on the part of - 
the person paying it as to disentitle him from recovering it; one 
instance i3 that of being a party to the perpetrated fraud, Another 
instance is where moral turpitude is attributable to the person - 
who paid the money. The decision in Ledu Coachman v. Hiralal 1 
is an illustration of the latter class of cases. The observations of the 


learned Judges in that case show that if there is no moral delin- 


quency the plaintiff can sue to recover. Gulab Chand v. Lalu- 


]. (1916) I. L, R. 48 Cal, 115. 9, (1916) I. L. R. 41 Bom, 646, 
3. (1917) 84 M. L. J. 982. 


PART XVÌL]) THER MAvRAS LAW JOURNAL REPORTS. ; 563 


bhai 1,. and Haribhansraju v Ratanji 2, lay down the same 
principle. i | 

These decisions derive support from a catena of English 
decisions which have held that even against a stake-holder, a suit 
for money will lie if he had not parted with the stake-money and 
the claim is founded not on the result of the wager. It is an 
a fortiori conclusion from these authorities that where money is 
not left with a'stake-holder nor entrusted on condition that its 
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disposal is to be determined by the result of the uncertain event, © 


the money deposited as security must be returned. Hampden v. 
Walsh 3, O'Sullivan v. Thomas and Burge y. Ashley Smith 
Lid. 5 enunciate the proposition we have referred to, 

In our opinion the general principle that a plaintiff whose 
hands have not been tainted by corruption and who has not 
committed any act which fixes him with having been a party to 
a fraud is entitled to get back the money which he’ left with an- 
other is applicable to the present case. We uphold the judgment 


of the Courts below on this ground and dismiss the second appeal 


with costs. 
The memorandum of objections is also dismissed with costs. 


A.V. Ve 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—SIR Joun Watts, Chief Justice AND MR. 
JUSTICE SPENCER. . ' i 
The Midnapore Zemindari Company, Limit- Appellant * (1st 
ed, at No. 8, Clive Row, Calcutta, through defendant) l 
its duly authorized Manager, P. V. Subra- 3 « 
mania Ayyar. l = 
v. 
Malayandi Appayasami Naicker and others ... Respondents (1st 
_ plaintiff . and 
2nd defendant.) 


Unsettled palayam—Service tenure —Alienability and liability for debts— 
Abolition of Military and Police services—-Omis-ion to issue sanad under Regulation 
25 of 1802—Restraint on alienation, cessation of—Enfranchisement from service if 
validates, prior alienations—Spes guccessionis—Mortgage and sale of, not “operative 


* A. 8. No. 282 of 1916. l 18th February, 1918. ` 
1. (1909) I. L. R. 83 Bom, 411. 2. (1913) I. L. R. 88 Bom. 249. 
8. (1876) 1 Q.B. D. 189 at 196. 4. (1895)-1:Q.+B.-D. 698, | 


5. (1900) 1 Q. B. 744. 
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on morigagor’s interest when at falls into possession—Rexecution sale supportable, on 


_ foot of personal liability clause on decree—Possession if adverse , to the estate so as 


to bar successors—Limitation Act, Arts. 120, 142 and 144. 


- In India, apart from statute, lands. held on service tenure are jnalienable 
beyond the life-time of the holder. Where however, an estate is freed from ita 
connection with a public office and the services are abolished, it is subject to the 

' same incidents of ownership and devolution as ordinary property. Papaya v. 


_ Ramana, Pakkéam Pillay v. Seetharama Vadhyar 2, Radhatat and Ramachandra 


Konher v. Ananitrao Bhagavant Deshpandhi 3 Referred to. 


. Where lands held on service-tenure have been alienated, the. subsequent 
enfranchisement of the lands from service will not validate the alienation S0 as,to 
give an absolute interest tothe alienee, Sannamma v. Redhabayt 4, Padapa y. 
Swanvirao 5 Relied on. . S ales 

An unsettled palayam held originally on condition of rendering military and 
police services, ceases to be inalienable on the abolition of such services by the 
British Government, notwithstanding the omission of the Government to issue a 
sanad under Regulation 25 of 1802 finally, settling the paishoush payable by the 
holder of the estate. Collector of Trichinopoly v. Lekkamani 6, Oolagappa -Chetty 

v. Arbuthnot 7 Relied on, 


Where a person having merely a spes successionis in respect of a particular 
property purports to transfer if such transfer does not operate on the interest of 
the transferor if and when he actually succeeds to the property. Ramasam: Naick 


v. Ramasami Chetti 8, followed. ' 


- 


Obiter : Assuming thai the estate of, a poligar is one for life, the poligar for 
tbe time being would ordinarily represent the estate. If, therefore, the poligar for 
the time being is dispossessed and he fails to sue for possession within 12 years of 
the dispossession, the person in possession gets an absolute title to the estate nnd 


the successor of the poligar has not got a frash starting point from the date of hig 


succession unless he shows that his predecessor had effectually debarrad . himself 
from suing: and there was no one else who could have sued: successfully for 
possession. Murray v. Hast India Company ?, Musuras Bey v. Gadban!, Meygappa 
Chetty v. Subramanian Chetty 11 Referred to. 


Appeal against the decree of the District Court ‘of Madura in 
Original Suit No. 5 of 1915, Ez 


Eardley Norton (T. R. Venkatarama Sastri and S. Varada- 
chariar with him) for appellant . ; 
- The pauliem has been held to be inalienable on the ground 
that in its origin it was impressed with military and police 
gervices and those incidents of the tenure continued up to'1900 
the date of the Court sale, The plea that the pauliem is inalien- 
able by the custom of the family, though raised, was abandoned, 
There is no evidence to show that this pauliem when it was 





-~ —— = er 


1.’ (1988) I. L. R. 7 M. 86. ' 2. (1908) 14 M, L. J. 134. 

3: (1885) I. L. R. 9-B.-198...., - 4. (1917) 84M. L. J. 17:” 

5. ` (1900}L-L R. 24 B. 556. 6. (1874) I. R. 1-I, A. 288.: 

7. L,R. 1I. A268. 8. . (1906) I; L. R. 30 M. 255, 262, 
9, 5B.and A. 204. 10. (1894).2 Q. B. 352... 


11, (1916) L R. 43I, A, 118, 120. 


A 
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granted by the British in 1792 to the original poligar, was im- 


pressed with a military character. Even if it was, there is no rule 


that a pauliem held on condition of rendering military or police 
service, is in all cases necessarily inalienable. The incidents of 
military and police services, even if they originally existed, were 
abolished by the disarmament proclamations Ex. XXVI and 
XXVI (a) and by the passing of the permanent settlement Regn. 
XXV of 1802. See also the Fifth Report (Higginbotham’s Edn). 
pp. 27, 28, 31 and 46. This policy was extended to the poligars also. 
: Fifth Report, pp, 92, 94, 95 and 97. The peishcush was fixed per- 
manently in 1804 under Ex. E 3 the annual sannad. The amount 
was calculated on the method usually adopted for the -permanent 
settlement and the rate has never varied since nor has there been 
any further issue of annual muchilikas, The omission to issue a 
sanad under Regn. XXV of 1802 is not conclusive, for the sannad 
is only evidence of the enfranchisement from service and the fixing 
of the peishcush, Lekkamant v. Puchayya Naickar 1. The 
omission to issue a sanad does not affect the abolition of the military 
service. The issue of a sanad is noé essential to enfranchisement 
from service. The enfranchisement from service was effected 
independently of the sannad ‘by virtue of the. proclamation and 
Regn. XXV of 1802. 

[Chief Tustice—It will be an “unsettled palayam, till the 
issue of a sannad. | 


Even so, it is heritable, alienable and liable for debie See 
The Marangapuri Case 2 and the Gantamanaickanar Case 3 on 
appeal from Bekkamani v. Puchaya Naikar 1 and D. Arbuthnot: 
v. Oolaguppa Chetty 4 respectively, In the latter case the decision 
that an unsettled pauliem is liable for the debts of a deceased 
holder in the hands of his ‘successor, “necessarily Involves the 
position that an unsettled palayam is alienable In fact the only 
difference between a Zemindari and an unsettled palayam lies in 
the liability of the latter to pay additional j jumma if demanded by 
Government. 

- Reference was then ` made tothe evidence relating to the 
military services rendered by the poligar in former times and to 
Nelson’s: Madura Manual, Part III, pp. 97 to 99, 287 to 289 and 
292 and Part IV, p. 31; Madura Dt, Gazetteer, Vol.-I, p. 71; 


eee — 
1. (1870) 6 M. H. O. R. 208, 226. 2. (1894) L. R. 1 I,A. 982 at 318 
3. (1874) L. R. 1 I. A. 315.` 4. (1870) 5M. H. C. R. 209, 
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Atchieson’s Treaties, etc., Vol. 4, p. 460. There is no evidence that 


‘any military service worth the name was rendered by the poligar 


of Kannivadi after the British occupation, much less after the 
proclamations and the Permanent Settlement Regn. XXV of 1802. 
The heavy peishcush fixed by Ex: E 3, the sannad, clearly indicates 
thatthe Government never intended to reserve any services. As 
regards the abolition of the police services reference was made to 
the Fifth Report, pp 101, 102. Regn. XI of: 1816, Ss. 38 and 39, 
Act 24 of 1859 and Madras Act III of 1895, The services had 
become obsoléte. | 
[Chief Justice:—Referred to S. 5 of Regn. XXV 1802. ] 


The services relied upon by the Court below are services 


‘which every citizen had to render to the State under the criminal 


Procedure Code and are not connected with the tenure of the land. 


Plaintiff now sues as the holder of an ' office to recover the 
lands attached thereto. On 1905 the office was abolished by the 
issue of a sannad under Regn. XXV of 1802 for this palayam, Since 
the post has been abolished plaintiff cannot sue as office-holder. 
Radhabhai and Ramachandra Konher v. Anantrav Bhagwant 
Desphande 1. | oo, 

[Chief Justice,—If there is to be a restriction on alienation of 
lands attached to a public office, it must be an absolute restriction 
and not merely against alienations beyond his life-time. Public 
Policy requires that the lands should always be with the holder of 
the office for supplying the service. ] l 

The decisions have recognised a qualified power of alienation 
for the life of the holder. Asason suing to set aside the alienations 
of his father, plaintiff cannot succeed as the debts have been held 
to be both antecedent and binding. i 

Plaintiff’s suit is barred by limitation. Limitation started 
at least in 1900, the date when the plaintiff’s father was dispossess- 
ed, Plaintiff’s father's omission to sue for 1% years after 1900, 
bars plaintiff. Even assuming that a poligar is a life-tenant, -he 
represents the estate and his omission to sue bars the successors. 

Chief Justice :—Plaintiff’s father was a party to the mort- 
gage and he could not have objected to the sale.] - 

At the time of the mortgage he had only a spes SUCCESSIONES 
and his joining the mortgage does not preclude him ‘from 
impeaching it. Ramasamt Naik v. Ramasami Chetti 2. 


on AS == ee ee 
1, (1985) I L. R. 9 B. 198, 202,212 and 213. 2, (1906) L L. R. 80 M. 256, 


j 
\ 
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n 


[Reference was also made to Sham Sunder Lal. v. Achan . 


Kunwar | and Venkataramayya v. Dejappa Kundo 2? ] 


The Hon: The Advocate-General (A. Krishnaswami Iyer 
with him) for.the Respondents, 


All service-tenures are inalienable beyond the life-time of 
the incumbent under the Common Law of India apart from any 
regulation or statute. This-is especially so where the services are 
public. 


[Chief Justice:—How do you explain the fact that the 
incumbent can alienate for his life. | ) 


The servant has a right to his own income and therefore he 
can alienate. But the successor also is entitled to protection and 
therefore he can avoid. 


[Chief Justice;—The restriction is for the up-keep of the 
service and not of the successor. | 


In the case of a military and police tenure, the rule as to 
inalienability holds good, till the tenure is formally commuted 
and it is immaterial that the services have become obsolete. This 
pauliem was held on a military and police tenure at all material 
' times. Before the English conquest the pauliem was held as a 
military tenure and it continued as such, thereafter the poligar was 
bound to maintain, and when required to furnish a fixed number 
of troops to serve with the King’s army. The Ramnad Case 8, 
Nelson’s' Madura Manual, Part III, pp. 98, 93, 157; Wilson’s 
Glossary, p. 391; The Naragunty Case t, The Polarangapurt 
Case 5, Veera Chinnammal v. Akkula aa 6, Fifth Report, 
p. 88, Baden Powell, Vol. III, p. 133; Lekkamani v. Puchaya 
Natkar 7, Aitchieson’s Treaties, Vol. 8, pp. 47, 49 andart. 6 of the 
Treaty ; Lakshmupati v. Kandasame 8, Vidyapurna Tirthaswami 
v, Vidya Nidhi Tirthaswami 9.. The abolition of the service or 
the enhancement of the peishcush does not affect impartibility 
or the limited power of alienation either. The Ramnad Case 8, 
Impartibility which is an incident of the military tenure survived 
the abolition’ of the military services. So also inalienability 





1, (1988) 1. L. R. 21 A. 71. . 2, (1917) M. W. N. 679, 680. 


' 8. (1898) I. L. R. 24 M. 618, 618. 4. (1861) 9M. I. A. 66. 
5. (1874) D. R. 1 I. A. 3268 at 14, 6. (1890) 1 M, L. J. 341. > 
7, (1871) 6 M. H: O. R. 220, 221, 8. (1892) I. L. R. 16 M. 54, 56, 57. 


9, (1908) I, L. R. 27 M. 485, 459. 
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‘The, , beyond the life-time of the holder. The palayam tenure continued 

Hanae till the issue of a Zamindari sanad. There was merely a cessation 

Company of the military. service after. the disarming proclamation. The 

tage 

proclamation, contemplated an abolition of military service. in 

Metayinai future by the issue of a Zamindari sanad and till then the military 

Naicker. tenure continued to subsist. The Udayarpalayam case 1. Apart 

from the proclamation the Government had done nothing to release 

the military service. Muttu Vadugunatha Thevar v. Dora Singha 

Thevar ?, As a matter of fact military service was rendered till. 

1804. Nelson's Madura manual, Part III pp. 99, 119, 125, 139,.- 

157, 169-170, 287-290, 291, 292; Part IV,.pp. 9 and 20. There is 

nothing to show that when the annual jamma was fixed by E. 3 

the military services were commuted, The palayam was not con- 

verted into a Zemindari. and there was no release of the obligation, 

to render service. Ramnad Manual, Book IV, pp, 27, 30, 33, 52, 

53 and 57. Fifth Report, p, 368. Reference was then made to the 

evidence in the case showing that military services were exacted 

even after the Permanent Settlement Regulation. Mr. Hurdis did - 

not make any report about the 14 palayams including Kannivadi, 

as he did in the case of the other Dindigal pauliems for which a 

zemindari sanad was issued. The peishcush fixed under E. 3 was 

a tentative arrangement intended to last for that year. Nelson’s 

Madura Manual, Part IV, pp. 20, 21. Till the peishcush is fixed 

once for all anda zemindari sanad issued, the old tenure con~. 

finues. The Udayarpalayam Case 1. If the service was annexed 

to the grant at its inception, the -cessation of service does not 

remove the restriction on alienation. Radhabat and Ramachan- 

dra Konher v. Anantr ao Bhagvant Desphande 8, proceeded ona, 

misapprehension as to the nature of the settlement, Reference was 

made to Swami Rao v. Padapa Bin Bhujangrav 4, Appaji 

Bapuji v. Keshav Shamrav 5, Bhau Bin Pommanna v. Rama- 

chandrav Bin Mahtpatrao, 6 Padapa v. Swamirao Srinivas 7 

as questioning the correctness of the decision in Radhabai and 

Ramachandra Konherv. Anantrav Bhagvant Despande 3,Military 

tenure imports inalienability, apart from any statute or regula- 

tion. | anos: s Hindu Beek. Ss. 338, -401. Re is so with all 

1. (1901) LL.R. 24 M. B62, 598, 604. 2. (1881) I G.R. 3M, 290, 304, 306. 

| 8, (1885) I. LR. 9 B. 198, 4. (1892) I. L. È 28 B. 22; 31, 84. 

‘ 5. (1890)... R.15.B.13, 22. 6. (1895) I. L..R. 20 B. 423. 
7. -(1900) I, L. R. 24 B:586 (P.C,) 


PART XVII] THE MADRAS LAW JOURNAL REPORTS. 569 


service tenures. Muppidi Papayya v. Ramana }, Pakkiam . 
Pillai v. Seetharama Vadhiyar 3, Minakshisundaram Pillat v. 


Chockalinga Royar 8, Chandrakantam v. Subbarayudu 4, Kam- 
mara Peda Subbayya v. Kararha Channapa 5, Nilmoni Singh 
Deov. Bakranath Singh 6, Raja Lelanund Singh v. The Govern- 
ment of Bengal 1, Narain Mullick v. Badi Roy 8, Rani Keshabatt 
Koeri v. Mohort Chandra 9, Durga Prasad Singh v. Braj Nath 
Bose .10, Moonshee Buzl Ruheem v. Sreenath Bose 11, Bukronath 
Singh v. Nilmont Singh 12, Sartaj Kuari v. Deoraj Kuari 33, 
Beresford v. Ramamasubba 14, Sri Raja Rao Surya v. The Court 
of Wards 15, An‘estate granted for military and -police services is 
both inalienable and impartible. Inalienability rests on the same 
footing as impartibility. But the cases in this Presidency having 
been decided after Regulation XXV of 1802 no question of inaliena- 


bility could arise in the case of Zemindaris with permanent sanads.. 


The question therefore arose mainly with reference to impartibility, 
The palayam tenure is different from Zemindari tenure and an 
unsettled palayam though hereditary is yet inalienable beyond 
the life-time of the holder. Even in Radabhai and Ramachandra 
Konher v. Anantrav Bhagvant Deshpande 16, West, J., observes 
that the tenure continues though the office becomes sinecure. The 
present case falls within that rule even if it is held that the 
services have become obsolete. Alexander John Forbes v. Meer 


Mohammad Tuquee 17, Regulation XI of 1816 does not put an 
end to the kaval service. It imposed additional police duties on 


ZAemindars, 


[Spencer, J., Regulation XXV of 1802 puts an end to the 
police service], 


That is only in cases where the Regulation is applicable (i, 6a) 


in cases where a sanad has been issued, When the Regulation: 


speaks of a “ proprietor” it refers to a person becoming a proprie- 
tor by virtue of sanad under the Regulation, It has a technical 
meaning. 


(1888) IL. R 7M. 85 . (19083) 14 M. L J. 184. | 


1 2 
8. (1904) 16M L J. 10. 4. (1914) M. W. N. 745 
5. (1914) 28 M. L. J. 303, 6 (1882) 1. L.R, 9C 187, 190. 
7. (1855) 6 M. 1. A. 101, 125. 8. (1901) I. L. R. 29 0. 297, 
9. (1912) 16 C. W. N. 802. 10. (1911) I. L. R. 39 O. 696. 
11 (1866) 6 W. R. 178. 12. (1879) I. L. R. 5G. 989, 408, 
- 18. (1888) I. L. R. 10 A. 272 14. (1889) I.L R. 18 M. 197 at 205. 
15. (1899) I. L. R. 22 M. 383. 16. (1635) I. L. R. 9 B. 198. 


17. (1870) 18 M. I. A. 464, 465. 
14 
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[The Chief Justice. —Regn. XXV of 1802 wasan exposition 


‘of the general policy which the Government wished to adopt in 


this Presidency, The issue of a sanad was merely an incident 
of that policy. The omission to issue a sanad in some cases does 
not show that the policy was to be different in such cases, | 


S. 8 of Regulation XXV of 1802 speaks of transfers of Zamin- 
daris. The distinction between Zemindars and poligars is kept 
in view. In cases where a Zemindari sanad was not issued, police 
services continued to exist even after Regulation XXV of 1802. 
Narayana v. Chengalamma 1, Reference was also made to 
Muttu Vaduganatha Tevar v. Dora Singha 2, Secretary of State 
for India v. Maharaja of Venkatagiri 8. 

[Chief Justice.—The Privy Council sayin The Marangapurt 
Case 4, that proprietary right exists irrespective of the grant of 
sanad. | l i . e l 

If proprietary -right means ownership, then the Privy 
Council say that it might exist even in cases where no sanad had 
been granted, for the Regulation in that respect is declaratory. 

[Chief Justice.—The question of inalienability was not raised 
in the Marangapuri case, though the Government was represented 
by the Collector, Marangapuri was one of the 72 palayams like 
Kannivadi, | 

The conduct of the Government might be of importance 
when a question of resumption arises, but not in the present case, 
The whole argument for the Government in the Marangapuri case 
was based on the pre-amble te Regulation 31 df 1802 and there is 
nothing to show that the Privy Council laid down that Regulation 
XXY of 1802 applies to cases where no sanad has been issued, 


The clause for forfeiture in B. 3 the annual sanad issued to 


Kannivadi shows that the holding was conditional on the render- 
ing of service. “ 

[Norton observed that the Fifth Report Commissioners re- 
ported that the police services had been put an end to in 1812. | 


[Chief Justice-—In 1866, the Government offered to issue a 
sanad to Kannivadi.on the existing peishcush. If these valuable 
military and police services had been in existence, would the 
Government have made that offer ?] ` 





1. (1886) I. L-R. 10 M. 1. 9. (1880) 1. L. R. 3 M. 8307. 
8, (1916) 31 M. L. J. 97, 118. 4. (1874) 1 I. A. 282, 312. 
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As a matter of pa the Government. might not have 
enhanced the peishcush.- 

[Chief Justice —We have to look to: the conduct of Govern- 
ment for it-is to them that the services are alleged to be due. { 


If the alienation was void at its inception as being opposed 


to public policy, the subsequent issue of a sanad will not validate 
it. The observation of West, J., in Radha Bhat and Ramachandra 
Konher v. Anantrav Bhagvant Deshpande 1, is erroneous. See 
Padapa v. Swamirao Shrinivas *, Kalu Narayan v. Kulkarni 
Hanmappa 3, Ganga Bai v. Baswant t, Sannamma v. Radha- 
bhayr ®, ; 


The previous conduct of the family in recognising alienations 
is not of much value, The alienations were of very small extents 
and most of them were grants for pious purposes which a 
successor would not easily disturb. Reference was made to Baboo 
Ganesh Dutt Singh v. Maharaja Moheshur Singh 6, Mahadevi 
v, Vikrama 7, A. S, 121 of 1877;5. 12 of Regulation XXV of 
1802. | 


The question of limitation arises only if it is held that the 
pauliem is not alienable at the will of the holder. The plaintiff's 
father was personally liable under the mortgage decree and the 
sale wasin 1900 when plaintiff's father was the poligar. There- 
fore he could not have questioned the sale or sued for possession, 
When it was sought to make the decree absolute, he represented 
by his pleader that he had no objection. In these circumstances 
limitation starts for the plaintilf only on his succession, Muthu- 

samier v. Sree Sree Methanitht Swamier, 8, 


Eardley Norton replied. 
The Court delivered the following ` 


Judgment :—This is.an appeal from the decree of the District 
Judge of Madura in a suit brought by the plaintiff as heir of the 
late Zemindar of Kannivadi to recover the Zemindari from the 
first defendant, the Midnapore Zemindari Company, and the 2nd 
defendant claiming under it. The defendant company acquired the 
zemindari for more than thirteen lakhs of Rupees from the 


Tej 








1, (1885) I. L. R. 9 B. 198, 215. g (1900) I. L. R. 24 B. 556. 
3. (1879) I. L. R. 5 B. 485. . ` 4. (1909) I. L. R. 84 B. 175: 
6, (1917) 84 M. L. J. i7 (F.B.) 6. (1855) 6 M. I A. 164 at 192, 


7. (1891) I. L. R. 14 M. 865. 8. (1918) I. L. R. 88 M. 8356, 
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Liquidator of the Cbramercial Bank. of India, which in December 


1895 had advanced money on a mortgage to which the plaintiff's 


grand-father, the then zemindar and his son, the plaintiff’s father 
were parties, and had subsequently obtained a consent decree for 
sale, and brought the zemindari to sale and purchased it after the 
death of the plaintiff's grand-father and the succession of his 
father to the estate. At the date of the Courtsale in 1900 the 
zemindari was an unsettled palayam, but in 1905 the Bank suc- 
ceeded in obtaining a permanent sannad under Regulation XXV 
of 1802 at the same peisheush as had heen paid without alteration 
for more than a hundred. years. 


The ground on which the plaintiff has succeeded in the lower 
Court in recovering the zemindari from the transferees of the 


‘auction purchaser is that at the dates of the mortgage and the 


mortgage decree and of the sale thereunder, which were prior to 


the issue of the permanent sannad of 1905, the zemindari 


was held on the tenure of rendering military and police service as 
well as of paying the peishcush demanded; and that in these 
circumstances it was inalienable by the plaintiff’s grand-father and 


‘his father after him for more than the terms of their respective 


lives. These contentions the District J udge has accepted. At 
the hearing of the appeal the learned Advocate-General raised the 
further contention that the zemindari was made inalienable by 
the provisions of Regulation VI of 1881. - 


The appellants did not admit that such services,‘if they exis- 
ted, would render the zemindari inalienable, and contended that, 
even if this were so, this defect inthe Bank's title wus cured by 
the grant of the sannad to them in 1905 which admittedly put an 
end to such services if they were then in existence, and rendered 
the zemindari freely alienable. Their main case, however, was 


that in 1895 the date of the mortgage to the Bank and afterwards 


the zemindari was not held on any conditions of military or police 
service, As regards military service they contended that, when 
after the'cession of Dindigal to the Company by Tippoo in 1792, 
the then poligar who had been expelled by Tippoo for failure to 
pay the peishcush imposed upon him, was restored by the 
Company, the incident of military service was suppressed by the 
Company in accordance- with its settled policy as a necessary 
preliminary to the introduction of settléd government, As regards ` 

the police or kaval duties, they admitted that such duties were at ~ 
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first required of the palayagar by the annual sannads issued to, ' oe 
him by the Collector of Dindigal, of which several from 1796 to Midnapore 
1804 have been exhibited, but they contended that in ‘accordance E 
with the provisions of S. 5 of Regulation XXV of .1802 andthe Limited 
policy declared therein this police or kaval service was abolished Malayandi 
before : 1812 and referred to the Fifth Report and Regulation XI APJA 
of 1816. They contended that the peishcush was` permanently 

settled at the beginning of the last century, and that the delay in 
issuing permanent sannads in the ‘cage of this and some other 
palayamis was-due to other causes and without any idea of claiming 
military and police services from them. Aj regards the alien- 
ability of such unsettled palayams, they: relied upon the decision 
of the Judicial Committee in The Gundamanatkanur case 1, not 
only that such palayams were hereditary, but that debts incurred 
by the holder for the time being were binding on the palayam in 
the hands of his successors, which couid ‘not be the- case if they 
were inalienable except for the lifetime of the holder for the time 
being, The present contention—they contended—was an’ after 
thought, The zamindari after being held under Government 
management was restored to the zamindar in 1843 on payment 
of a sum of money for arrears which he had to borrow. To 
discharge this and other indebtedness of his predecessors one of © 
the zemindars in 1861 granted a thirty years lease of the 
zemindari which was in the nature of a usufructuary mortgage. 
His successor obtained from this Court a decree in the nature of 
a redemption decree, and recovered the zemindari by. .paying off 
the sum payable to -the lessees under the decree in res- 
pect of advances made by him to discharge the indebtedness 
of the estate. The mortgage to the Commervial Bank-in.1895 
was in respect of the indebtedness incurred by- the zemindar in 
redeeming the zemindari.. That it-was regarded. as binding on 
the zemindari was shown from the fact „that the next heir, the 
plaintiff's: father, joined in the mortgage and ‘consented to the 
decree for sale. | l ' 

~ As regards the inalienability-of lands held on gérvice.tenure 
if is held in India that, even apart from statute; they are inalienas 
ble beyond the lifetime of the holder, Mayne - §,-3888, Papaya y. 
Ramana 4,Pakkiam Pillatv. SeetharamaVadhyar 3, and we must 


1, (1874) L. R. I.'A. 289. © 2 (188871, L. R. 7 Maa. 85. 
8. (1908) 14 M.L.'J. 184, 


The 
Midnapore 
Zemindari 

Company 
Limived 


Y. 
Malayandi 
Appayasami 

Naicker. 


574 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXIV 


' _ 80 hold. The learned Advocate-General, also, relied upon the statu- 


tory prohibition against the alienation of service lands contained in 
Regulation VI of 1831, but as will be pointed out later, the general 
statutory prohibition was repealed before the date of the aliena- 
tions now in question by Madras Act III of 1895, and the 
limited prohibition contained in that enactment does not affect 
the present case. The further contention that the subsequent 
enfranchisement of the land from service, as by the issue of the 
sannad of 1905 in this case, would validate alienations previously 
made is supported by certain observations of West, J., which appear 
to have been made obtter in Radhabat and Ramachandra Konher 
v. Anantarao Bhagavant Deshpandt 1, but is opposed to the 
recent, decision of a Full Bench of this Court, Sannamma v. 
Radhabhayi 2, by which we are bound, and also-to an express 
decision of the Privy Council in Padapa v. Swamirao 3, to which 
our attention was drawn by the learned Advocate-General. This 
contention of the appellant must therefore be rejected. 


The further contention that, assuming the zemindari to have 
been held at first under the company on service tenure, the abolition 
of these services would render it alienable is supported by the judg- 
ment of West, J., in the case already referred to in which 
Sargent, C. J., and two other learned Judges of the Bombay Court 
concurred. The learned Judge observed in Radhabhat Rama- 
chandra Konher v. Ananta Rao Bhagwant 1 (p. 212) “ So long 
as lands are assigned by the Sovereign to the support of a public 
office, or the land-tax payable on land is remitted in-consideration 
of services to be performed by a particular family or line of holders , 
the lands are, according to the principles of the Hindu Law and 
the customary law of the country, incapable of alienation or 
disposal, such as to divert them, or the proceeds of them, from the 
intended purpose— RKavlojirav v. Balvantrav Venkatesh +. This 
principle has been recognized in many decisions—Mussamut 


' Kustoora Koomaree v, Monohur Deo 5,* * * * “When an 


estate is freed from its connection with a public office, the reason 
arising from that connection for the preservation of the estate, 
intact and unencumbered, necessarily fails, There is notin the 
lands themselves, according to Hindu Law, any inherent quality 








1. (1885) I. L. R. 9 Bom. 198. 2. (1917) 84M L.3.17 «. 
8. (1900) i. L. R. 24 Bom. 556. 4, (1880) I. L. R.:5 Bom, 487. 


5. W. R. (1864) 39. 
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limiting them to special kinds of ownership and devolution. They 


become subject to the ordinary laws of descent and disposal, just ` 


as where a particular custom concerning them has been abandoned; 
or they have passed into a family not subject to the custom.” 


It has been held in some later cases that in this case the 
learned Judges were under a misapprehension as to the service in 
question in that case having been abolished, but the principle 
laid down in the above passage was not questioned in any of these 
cases nor were we referred to any authority the other way. We 
entirely agree with the decision of the Bombay Court on this 
point and have decided to follow it. It is moreover the principle 
to which the Legislature has given effect-in S. 8 of Regulation 
XXV of 1802. 

In the Naragunty case 1 the Judicial Committee accepted the 
description of palayagars in Wilson’s Glossary as having been 
originally petty chieftains occupying usually tracts of hill or forest, 
subject to pay tribute and service to the paramount power, but 
seldom paying either, and more or less independent ; but as having, 
at present, since the subjugation of the country, by the East India 
Company, subsided into peaceable land-holders. There can be no 
doubt that Kannivadi was a palayam of this nature. Dindigul, 
in which it is situated, had formed part of the dominions of 
Hyder and Tippoo for sometime when it was ceded to the 
Company by the Treaty of Seringapatam in 1792. At that time 
the palayagar was not in possession, having been expelled by 
Tippoo for failure to pay the revenue demanded from him. ‘The 
Company restored the palayam to him; and the first question for 


consideration is on what terms this was done. The report of the © 


Board of Revenue, D16, of January 1795 shows that the precise 
terms on- which the restored Dindigal palayagars were to hold 
their palayams had not been settled, and that it was proposed to 
exact certain kaval or police services from them which were then 
necessary for the preservation of order. The Board transmitted a 
draft sannad defining the position of the restored palayagars. The 
annual sannads subsequently „issued for some years no doubt 
follow this draft sannad, Exhibit Hi for 1796, E2 for 1797, Hl for 
1800, E4 the corresponding muchilika for 1801, and E3 the 
muchilika for 1803. There can scarcely be any doubt that a 
similar dannad was issued for 1795 and the intervening years for 


1, (1861) 9 M. I. A. 66. 
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which no sannad is forthcoming, and thesesannads may be taken 


“as containing the conditions which the restored palayagars were 


required toobserve. Paragraphs 1 to 5 deal with the payment of 
tribute, andthe rendering of kaval services. Paragraph 6 is 


‘Important as showing that she Government was already impressed 


with: the necessity of suppressing the military service of the 

palayagars as a first condition of the introduction of orderly govern- 

ment. It provides that the palayagar is to render an account of 
the number of armed men in the palayam and to abide by the orders. 
of the government as regards the dismissal of such of them as may 

appear unnecessary for the performance of the duties of the palayam, 

and proceeds “Since it is the duty of the Circar to protect the 

country from foreign enemies you are only to take afew of the 

inhabitants of the palayam into your service.” We have revised 

the translation as the result of the discussion during the argument. 

The playagar was again enjoined not to take up arms “ because 
the Company’s troops have been specifically appointed for that 

purpose.” Any breach of the conditions was to involve forfeiture. 

Except as to the amount of the peishcush the terms continued the 

same down to 1803 (Exhibit E3) after which there is no evidence 
of any exchange of sannads and muchilikas. 


Exhibit XXVI of 2nd of October 1799 is a proclamation by 
Major Bannerman addressed to the’ inhabitants of the Tinnevelly 
palayams after the rebellion of the Tinnevelly palayagars ordering 
the surrender of arms ‘and threatening those who retained them 
with death. In their Revenue letter to Fort Saint George of 11th 
February 1801 (Fifth report page 51: Edition Higginbotham) the 
Court of Directors sanctioned the gradual iniroduction of the per- 
manent settlement into Madras, but laid down (p. 53) that it was 
of first importance that “all subordinate military establishments 
should be annihilated within the limits subject to the dominion of 
the Company’’, and observed that this was so incontrovertible as 
to preclude all expectations to be derived from an atsempt to 
introduce a permanent systcm of land revenue or the exercise of a 
regular judicial authority till this essential preliminary was 
secured. In conformity with these instructions, Lord Clive on 
lst December 1801 issued a prociamation addressed to the palaya- 
gars, sherogars and inhabitants of the Southern Provinces announ- 
cing the determination of the Government to suppress the use and 
exercise of all weapons of. offence without the authority of the 
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British Government. The proclamation went on: “ The military 
service heretofore rendered by the palayagars and sherogars ` 


having been suppressed, and the Company having in-consequence 
charged itself with the protection and defence of the palayagar 
countries, the possession of fire-arms and weapons of offence is 
manifestly become unnecessary to -the safety of the people,” 

General disarmament was therefore enjoined, but the palayagars 
and zemindars were permittted “ to.retain a certain number of 
persons carrying pikes for the purpose of maintaining the pomp 
and. state heretofore attached to the - persons of the palaya- 


gars ”, but the number was to be fixed and the pikes issued -to ` 


them stamped and registered. The proclamation concluded by 
announcing to the palayagars, “the intention to. establish a per- 
manent assessment of revenue or the lands of the palayams upon 
the principles of zemindari tenure, which assessment being once 
fixed shall be liable to no change in any time to come, that the 
palayagars becoming by these means zemindars of their hereditary 
estates will be exempted from all military service, and that the 
possessions of their ancestors will be secured to them under the 
operation of limited and defined laws, etc.” The District Judge 
has read the concluding paragraph, which was merely an announce- 
ment of the policy declared in the despatch from the Court of 
Directors, as limiting the announcement earlier in the proclamation 
that the military service hitherto rendered by the palayagars and 
sherogars had been suppressed ; and he ‘has held that the intention 
of the proclamation as a whole was that their military service waa 


to continue until the issue to them of permanent sannads. Reading’ 


the proclamation ‘as a whole and in the light of the despatch from 
the Court of Directors we think it isclear that the Suppression of 
military service was intended to be unconditional. — 


It has however been sontended that adut Service Was 
exacted from‘the zemindar . even after thesproclamation, and as 
much importance was attached by the District Judge to the docu- 
ments exhibited by the plaintiffs to show this, Exhibits D, E, F, 
G series, it is necessiry to refer to them in some detail. Hixhibits 
Dto D 3 (b) are extracts from the Dindigul Diary kept by succes- 
sive Collectors, The other exhibits .of importance in this connec- 
tion are letters written by or to this Palayagar of Kannivadi 
relating to the events mentioned in the diary. The District J udge ' 
relies on these to; show: that, after the British occupation, military 

76 : 
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services were being rendered, Most of these exhibits relate 
to the period anterior to 1801, and in many cases relate 
only to police duties. Among the latter duties may .be instanced 
the attempts made to seize an outlaw named Tombu Gour 
for whose arrest a reward had been offered, referred to in 
Hxhibit D3 (a) under dates Sepetmber 25th, December 16th, 

1796 and January 10th, 1797; andthe Collector’s warning on. 
June 10th, 1795, to the palayagar in Exhibit D, which the palaya- 
gar acknowledged in D4 on July 4th, 1795, against harbouring a 
rebel named Gopaya Naick ; and the Assistant Collector’s mayat- 
namah, Exhibit D6, dated July 25th, 1799, to the. palayagar 
directing him to seize some marauders named Pujari Naick and 
Alwar Pillay, whom the Tahsildar had been endeavouring to cap- 
ture by placing a guard of peons at the entrance of the Kannivadi 
District, as appears from the entry of January 18th, 1799, in 
Exhibit D2, The Assistant Collector’s order of July 25th was 
acknowledged next day by the palayagar in Exhibit D7, in which 
he repudiates the idea that he has been ‘friendly with these 
marauders, and on January 19th in Exhibit D2 he promises the 
Collector not to assist them. 


The Collector's eos to make good property stolen: by 
thieves belonging to his estate in the entries in Exhibit D3 (a) of 
November 4th, 1796, of March 4th, and 7th, April 16th and 
September 6th, 1797, and in Exhibit D3 (b) under dates August 
29th, September 18th and October 30th, 1797, and in Exhibit 


| -D1 under date of June 27th, 1796, merely indicate that the kaval 


system, according to which kavalgars or watchmen are held, res- 
ponsible for tracing the whereabouts of stolen jewels, etc., and, if 
they fail are themselves required to make good the value of such 
articles, existed in those early times. In those days it appears from 
the entries of April 4th.and 5th, 1797 of Exhibit D3.(q), from the 
entry of J uly 21st 1798, of Exhibit D3, and from D16 that-there 
was a kaval fund for remunerating kavalgars. This fund is stated 
in Exhibit D3 (a) to be quite unconnected with the peishcush or 
tribute payable in ‘ kists” (or instalments) by the palayagar for 
his palayam and it appears from Exhibit D16 that it wasa fund 
raised by contributions ,of ‘ watching fees ’ paid by the subjects of 
the Crown into the hands of the palayagars who were held reg- 
ponsible for its administration. -This resembles the present day 


system under which village ‘kavalgars’ or watchmen are appointed 


~ 


f 
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by the villagers to watch their crops and other property and every 


_ryot contributes at the time of harvest a few measures of- grain 


from his stock atthe threshing floor ‘for the remuneration of the 
kavalgars for the current year. If the zemindar held any lands 
on condition of rendering kaval service they’ must have been 


-` resumed before 1812, as: will be shown later, 


Again we find the Collector in Exhibit D2 on January 9th 
1799, instructing the palayagar to arrest any Europeans (presum- 
ably deserters from the East India Company’s British’ troops) 
found straying more than two miles from camp without: a passport. 
Again in Exhibit D17 in October 1797 the palayagar of’ Kannivadi 
is stated to have promised his assistance to the Collector ‘against 
the palayagar of\Komaravadi, a deposed palayagar who had escaped 


: from: confinement at Vellore. The nature’ of ‘the ‘assistance ‘td be 


rendered is not mentioned in this Exhibit, but from” Exhibit D 3 
(b) it appears that he and four or five other palayagars were to 
come with their respective men and act as'an escort of “ old 
Lucki Naick ” in conducting him from Komaravadi as soon as the 
arrest of ‘this escaped prisoner was effected. 

So much for the records relating to the iy before the 
formal abolition of military duty. 


The District Judge has concluded from certain Exhibits of a 


later date than 1801 that military assistance was rendered by this 
palayagar during the fighting by the 'Company’s army against 
Virupakshi Naick, and against the dumb boy called Panchala- 
kurichi Oomayan who led an insurrection against Government, 

and also.in the rebellion of Lakshmana- Naicken, in the time of 
Collectors Hurdis and Parish in 1803 and 1804. 

An account of the part played by the Kannivadi sian in 
connection with the fighting that took place on those dccasions is 
given in Exbibits F and G. Both of thesé records proceed. from 
interested sources. Exhibit F is a petition signed by the zemindar 
of Kannivadi in 1837 and presented tothe Board of Revenue; in 
which he appealed for the restoration of his palayam which had 
been kept under the management of Government, and’ Exhibit G 
is a genealogical history of the family written by another. member 
of the family. It was to the interést of the writers ofthese 
documents to magnify the meritorious services rendered by 
various :palayagars of Kannivadi to Government from time to time; 
Gi, G2, G4, G5, G6, ‘G7, and G8 are records similar toG,- 
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Exhibits G and G7, mention the fact that the palayagai’s men 
were then in 1804 without arms (no: doubt in pursuance of 
Government's declared policy),. and thus when they accompanied 
the Company’s sepoys ‘in: pursuit of Lakshmana Naicken it was 
necessary for Mr. Parish to arm 20 of them before they could be 
of any assistance to him. At the same time the work that they 
were expected to perform seems: to have been that of guarding 
roads and passes, acting as spies of the enemies’ movements.. and 
as guides to the British: troops through the forest tracks and. hill 
_ passes, They could'not fight because,they had no arms, A more 
~ reliable account of what happened is to be found in the .contem- 
porary document, Exhibit E5 of July 1st 1804, in which it is 


‘stated that 15 men from the Kannivadi Palayagar people were 
_ sent as guides to Captain Hathilton’s army ‘‘ because they knew. 


the different routes,” In: Exhibit D13 the palayagar of Kannivadi 
. reports in J une 1804 to Mr. Parish that he had despatched a spy 
to bring intelligence regarding the;rebels., It would be absurd to 
treat this palayarn as a feudal fief held on. condition of.rendering 
military service simply Because the holder on one or two occasions 
‘ assisted the intelligence branch of the Company’s regular army. 
The allusions in Exhibits D11 and D12 to “our troops ” and 
e our detachment ” in the account of the engagement with Laks- 
mana Naicken only show in our opinion that the Kannivadi men 
identified their catise with the cause of the Government, and we 
think that the description of fighting refers to the doings of the 
Company’s soldi jers, and does not mean that any military estab= 
lishments of the palayagar were employed in the actual fighting, « 
Exhibits. D10, E7, E8, £13, refer to the supply of bamboos 
to be paid for, for the use of the British troops (evidently in order 
fo provide them and their officers with quarters), Exhibit E6 re- 
lates to the supply of cattle (probably for feeding the troops). It 
was regarded: as, the duty of the whole population to furnish the 
necessary supplies against payment to the officers of Government 
and still more toits armed forces in the field. The practice of 


‘making such requisitions for the supply of touring officers is not 


yet altogether obsolete. The fact that in the years 1803 and 1804 
such requisitions were made and complied with in a few instances 


_ddes not in our opinion show that the palayam continued to be 


held on condition of ‘rendering’ military service and still less that 
it was so held at the time of the alienations now in question nearly 
a’ hundred years: later, 


t 


r 
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We have next to deal with the well known Regn. XXV 
of 1802 on which the permanens -settlement rests in this Presi- 
dency so far as it affects the presènt case. It was held by the 
Judicial Committee in Collector of Trichinopoly v.. Lekkamant }, 
to be clear “that the affirmative: words of the second section 
‘that, in consequence of the assessment the proprietary right 
' of the soil shall become vested in the zemindars,’ etc., did not 
either give or take away from the former owners of lands 
not permanently assessed any rights which they then had, It 
merely vested in all zemindars .an hereditary right at a fixed 
revenue upon the conclusion of the- pecmanent assessment 
with them. It is a maxim that affirmative ,words in a 
statute without any negative expressed or implied do not take 
away an existing right.” This interpretation is strongly support- 
ed ‘by the title of the Regulation which is “for declaring the 
proprietary right -of lands to be vested in individual persons, and 
for ‘defining the rights of such persons, under a permanent assess- 
ment. of the land revenue.” As regards the somewhat ambiguous 
preamble, their Lordships observed that it did not assert a right, 
on the patt of Government to'deprive or dispossess Zemindars in 
their life-time, or their heirs after their deaths, for the purpose of 
transferring their rights to Government, or to new holders at the 


` will of Government, independent of any considerations connected. 


with the realization of Revenue. They then proceeded to explain the 
sweeping statement in the preamble to Regulation XXXI of 1802 
that.the ruling power had in conformity to the ancient usage of the 
country constantly reserved to itself and had exercised the actual 
proprietary right of lands of every description, and that consistently 
with this principle all alienations, of land, except by the consent of 
the ruling power, are violations of that right, and observed that 


“the -words alienations of land” referred, not to mere transfers from - 


one proprietor to another, but to ‚grants for holding lands exempt 
from the payment of revenue.” Finally their Lordships observed 
“there is no difference in this respect” (its hereditary character) 
“between a palayam and an ordinary zemindary. . The only 


difference between a palayam or zemindary which is permanently | 


settled and one that is not, is that, in the former, the Government 
is precluded for ever from raising the revenue; and in the latter 
the Government may or may not have that power.” The latter 
i aI OETA GE I ee che ee ee erent 


1, (1874) L. R. 1 I. A. 282 at 206. 
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- words appear to mean that Government may in a particular case 


have precluded itself from raising the revenue, even though it has 
not issued a permanent sannad. 


Applying these principles, their Lordships proceeded to deal 
with the eonnected case Oolagappa Chetty v. Arbuthnot 1. The 
judgment is appended tothe judgment in Marungapuri case which 
follows 1. I. A. 282, In the former case a razinamah was 
entered into in the time of the.late zemindar making the 


_ zemindari liable for debts incurred by him. It having been held 


that the razinamah could bs enforced except by suit, a suit was 
instituted but discontinued on the death of the zemindar by order 
of the Court which directed a fresh suit t3 be brought agains: the 
heir when nominated. A suit was. accordingly brought against 
the minor zemindar in which it was claimed that the revenues 
and corpus were equally answerable (p. 270), The Civil Judge 
held the debt binding on the revenues of the zemindiri i in the 
hands of the successors and decreed the claim to that extent. The 
High Court reversed this decision, ‘and held that, as the palayam 
in question was only held on life tenure, it could not be made liable 
in the hands of the son for the debts incurred by the father, The. 
Judicial Committee held that prima, facte the palayam was here- 
ditary and that being so, apparently asa matter of course they 
held it liable in the hands of the son for the father's debts. If 
the revenues are liable in the hands of succeeding zemindars, that 
is equivalent to saying that the corpus is liable, and the decision 


. would be conclusive of the present case, but for the fact that the 


point that the palayam was inalienable by reason of its owning 
military and police service was not raised. It is however very 
significant that it was not raised in that case though the defendant 


| _ on the record was Mr. Arbuthnot, the Collector of Madura who 


represented the minor zemindar as agent of the Court of Wards 
and would have been likély to know if the holders of unsettled 
palayams were liable to render any services such as to ‘render 
their estates inalienable and an exception to the general rule as to 
the “free liberty,” of proprietors of land to make alienations which. 


‘ig conferred by S. 8 of the Regulation. This contention has not 


been raised in any other case “before the present, and this con- 
sideration adds to the: already heavy burden on the plaintiff of. 
showing the existence of the ‘bar to alienaiion on which. he relies. - 


i, (1874) D, R. 1. I. A. 268 at 815. 


? 
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The question of the continuing liability of the palayagar for . 
police service may now be dealt with in connection with the > 


provisions of S. 5 of the Regulation. ‘These provisions show a 
general intention to release Jand-holders from the performance of 
police services, except in special cases to be dealt with in the 


permanent. sannad when issued, and to resume all lands and: 
rusums granted for police service. The first part of 8. 5 provides 
as follows: “ The Government having charged itself generally 
with the maintenance and support of such establishments as may 
be requisite in the several provinces, cities and towns for the 
better keeping of the police, no lands shall be considered, as 
heretofore, to be holden on the condition of performing police 
duties, unless the same shall be specially provided for in the sannad- 
i-milkeut-i-istimrar.” With this must be read, S. 15, which 
provides that zemindars shall aid and assist the officers of 
Government in apprehending and securing offenders of ‘all des- 
criptions, and they shall inquire and give notice to the Magistrates 
‘of robbers or other disturbers of the public peace who may be 
found, or who may seek refuge, in their zemindaris, an obligation 
which was not regarded as incémpatible with the power of 
alienation, and is very similar to that imposed on people 
generally and landowners in particular by Chapter IV of the Code 
of Criminal Procedure. Read literally S5. 5 operated to release 
all lands forthwith from the condition of rendering police service. 
` If-this be too strict a construction, it at least shows that it was: 
the. policy of the Goverement to release them, and there’ is nothing 
in the Regulation to prevent effect.being given to that intention 
without the grant of a permanent sannad. Police services had 
been required in this case by the annual sannads of which E3 for 
fasli 1213, (1803-4) is the last. The issue of these sannads appears 
to have been discontinued, and there is, no evidence of any police 
service being demanded after 1804. Admittedly police service 
was. as a rule abolished in all the palayams and zemindaries that 
received permanent sannads ; and, as will be seen, the fact that no 
permanent sannad was issued in the cise had nothing to do with 
the question’ of police service. [t appears-from the Fifth Report 
that the kaval lands or iands granted for- the discharge of kaval 
duties which were quite different from those which the officers of 
an organised police force are expected to perform had been resumed 
before 1812; but as.regards Madras, the Report does not deal 
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with the question of police. A police force under officers called 


‘ darogas had been introduced but did not work- well; and, in 


accordance with the recomméndations of Sir Thomas Munro, the 
Court of Directors issued instructions which were embodied ` 
in Regn. XI of 1816. By this: meagure recourse was-had ‘to 


‘the indigenous police system of the country. Under that system 


police as well as revenue duties had been imposed on the village 
headman, who was responsible as to both to-the zemindar ot 
palayagar where there was one. By the Regulation, the headman 


- as regards police duties, was made responsible to the Tahsildar 


or Indian Magistrate of, the : ‘locality, and - zemindars were. 
deprived of all police powers except. in so far as any of the 
duties of the: Tahsildar might `-be conferred. upon particular 

zemindars by, the Government under . 8. 39. This the Court 
of Directors considered should only -be.done in particular ‘cases 
of approved respectability ‘and willingness to co-operate in pro- 
moting the views of the Government: , S. 39 was repealed by Act 
XVII of 1882 as having. become obsolete, and . thus vanished the 
jast trace of the:police. powers formerly vested in the zemindar 
as head of his’ district, The Police: Act. XXIV of 1859, which — 
took away the ccntrol of the police from the Tabsildars.and created 
a separate Police Department, defined Police, in S. 1 as including 
‘general’ and village police, Cuttoobadies, Kavalgars, and all other 
persons who exercise any police’.functions throughout the Madras 
Presidency. This. was before the repeal of §. 39 of Regn. 

XI of 1816, and there is no. suggestion that the Kannivadi, 
zemindars were ever.regarded as coming within this definition of 
Police. Be this as it may, this definition of Police was repealed 
by S. 2 (2) of Madras Act III of 1895, which substituted the 
following definition. ‘The word police ‘shall include ail persons 
appointed under this Act,” thus excluding Cuttoobadies, Kavalgars, 
etc.; whose police functions had become. obsolete... The same 
enactment also- repealed Regn.. VI of 1831 which: made lands 
held on service tenure inilienable, and only re-enacted the provision | 


against alienation as regards village officers, except in the Schedul- 


ed Districts.. In the Scheduled Districts the prohibition against 
alienation was continued, not only as regards the emoluments of 
village officers, but also as regards “-other emoluments granted or 
continued in remuneration for the performance of duties connected 
with the collection of the revenue or. the maintenance of order.” 
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In the rest of the Presidency the legislature evidently thought 


that village offices were the only offices the endowments of which ' 


required to be protected from alienation. This enactment, which 
came into force before the alienation now in-question, goes far to 
show that at the date of that alienation, the services formerly 
required of the palayagars and others had become entirely obsolete 
and that there was no longer any sufficient reason for prohibiting 
the alienation of their lands on the grounds of public policy. 


It is not questioned that the issue of permanent sannads 
under Regn, XXV-in the terms in which they were issued 


released the grantees from conditions of police service, and ` 


there is no reason to suppose that the delay in issuing the sannads 
in this and other cases was due to any design of. retaining the 
right to police services which were regarded as a thing to be got 
rid of as quickly as possible. In this connection an observation in 
Chaukt Goundan v. Venkataramanter,) which was referred to 
with approval by Scotland, C. J., in Lekkamani v. Puchaya 
Natkar* may be cited again, and with greater force, now that the 
assumption that palayagars had only life estates has been displaced: 
“ The palayagar of an unsettled palayam may, according to the 
generally received theory as to his rights, have only an estate for 


life in his palayam ; but for such an estate as he has, his relation to — 


the Government on the one side and to the cccupiers of lands 
‘within his palayam on the other side, resembles that’ of a 
zemindar.” There is really no reason now why an unsettled 
palayam should be inalienable any more than a settled one, 


As regards the revenue history of this particular palayam, in 


1796 a-commission reported that these palayagars should be allow- - 


ed personally to retain one-third of. the computed value of their land. 
Mr. Hurdis, who was Collector from September 1796 to December 
1803, was directed to carry out a field survey and to present 
to the Board of Revenue a detailed report,such as would enable 
them to arrange a permanent settlement (Nelson part 4 p. 
31), Unfortunately, as Mr. Nelson observes, he over-estimated 
the capabilities of u:c District and the permanent settlement of 
Dindigal introduced on the basis of this survey had to be 
abandoned, Exhibit XXVI (bl) shows the total beriz of the 
Kannivadi palayam as estimated by Mr. Hurdis. Of this the 
palayagar was- allowed as before provisionally to retain 50 per cent, 
1. (1870) ò M. H. G. R. 208, 2. (871) 6 M. H.O. R. 203. 
TS + 
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leaving a peishcush of Pagodas 10,897 or Rs. 38,189-14-2 
payable to Government. This peishcush did not represent 30 
per cent. of the real income, or any thing like it, and owing to 


the defective nature of Mr. Hurdis’s assessment and possibly 


other reasons, a permanent sannad was not issued to this and other 
palayagars on the.basis of his. assessment.- From 1816 to 1843 
in consequence of the palayagar’s, inability to pay the peishcush, 

Government took the palayam under its own management and 
allowed him the 10 per cent on the net collections. In 1843 the 


palayam was. restored to the palayagar, Exhibit XXVI (c). The 


muchilika which was then taken from him appears to proceed 
upon the footing that all he was liable to do was to pay the 


 peishcush demanded of him and that in default of payment the 
‘palayam: was liable to be sold. It certainly goes to show that no 


condition of military or police service was recognised as existing 
at that time, Exhibits XXIIg and XXII}, dated 9th July 1843 
are mortgages of the zamindari to pay previous debts and saye 
the zemindari from annexation by Government. Exhibit XXIII 


is a lease for 30 years dated 20th J uly 1851 in discharge 


of debts which -are stated to have been contracted by the 


. zemindar himself, . his father .and .his ancestors. ‘Exhibit H 


series show that negotiations went on for some years 


after this .as.to the grant of a permanent sannad and that 
Government were prepared to grant a permanent sannad without 


increasing the peishcush,-but that this intention was not carried 
into effect in the supposed interest of the zemindar himself. Ex- 
hibit H4. Nothing is to be found about any military or “police 


service in this correspondence. In 1881 on the death of ‘the 


zemindar Bangaru, who had executed the lease of 1861, his broth- 
er who succeeded brought a suit to recover the zemindari from 
the lessee, In his plaint he raised the contention that the aliena- 
tions of his predecessors were not binding on the estate in `his 
hands, and this was the subject of the 4th issue. It was not 
however suggested that the inalienability depended in any way 


„on the duty of rendering military and police service. The District 
: Judge held that the lease was not binding on the plaintiff asa 


lease but was binding on him asa mortgage, and gave a- decree 
for redemption. ..Before the High Court the zemindar does not 


seem: to have pressed the appeal on the ground that the alienations 


by his predecessors were not binding upon him. Probably the 


~ 
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decision of the Privy Council in The Marangapuri case 1 was held 
conclusive on this question in the High Court where the contro- 
versy appears to have been as to the amount of the mortgage debt. 


In connection with this litigation and the subsequent redemption . 


the zemindar contracted usufructuary mortgages Exhibits 7, 3, 5, 
9, 6, 7a, 4, 22 series 8 and 10, and lastly a consolidating mort- 
gage Exhibit 2 on 14—12—1895 anda supplementary mortgage 
Exhibit 18, dated 10—2—1898. Exhibit 2, to which the then 
zemindar and his son the father of the present plaintiff were 
parties, was for upwards of ten lakhs of rupees. 


’ The Bank brought O. S. 23 of 1897 on this mortgage and 
obtained a consent decree for sale against the zemindar and his 
son on 16—8—1898, Exhibit XVd, by which the defendants 
were to pay Rs. 13,15,000 on or before 15—8—1900 and the 
` estate was to be sold in default. The plaintifi’s grand-father died 
on 16—7—1899. On 14—-3-—-1900 the Bank applied for an 
order absolute for sale under S. 89 of the Transfer of Property 
Act, and on 21—3—1900 the Court made the order as follows : 
“ Defendant by Mr, Subramania ve does not put forward any 
objection. Decree made absolute.” The estate was subsequently 
sold and purchased by the Bank, who obtained a sannad in 1905, 
and then sold it to the present lst defendant. The plaintiff's 
father died on May 24th 1911, and it was in the present suit 
instituted on 23—7—1914 that the contention that the zemindari 
was inalienable on account of the zemindar's liability to render 
military and police services was raised for the first time. 


In our opinion this contention is only an ingenious after- 
thought, The liability of these unsettled palayams for ancestral 
debts was treated by the Privy Council in The Gan- 
tamanaickanur Case? as necessarily following from the 
establishment of the hereditary nature of the state. There are now 
no police or military services to be rendered. In this: particular 
estate there have been continued alienations by way of morigage 
which have been treated as binding by succeeding zemindars. 
Though the contention that they were not binding was 
raised in the litigation of 1881, this was not on the ground of any 
military or polic: service, and the contention was not pressed in 
‘the High Court. Lastly the fact that the plaintilf’s father wus u 
‘party to the mortgage of 1895 and to the consent decree and did 


Ea (1879) L. R. 1I. A. 282. - 2. (1879) L.R.1T. A 282, 815. 
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not object to the sale shows that the alienable character - of the 


` zemindari was fully recognised. 


The learned Advocate-General has relied on certain decisions 
such as The Udayarpalayam caseland The Ramnad case 2 
In which it was held that certain zemindaris restored by British 


‘Government to the heirs of the former zemindairs were restored 


with the incident of impartibility which had originally attached 
to them in their character of petty chieftains’ rendering service to 
the paramount power, but these cases did not decide or proceed on 
the footing that any such services were still to be rendered ; and, 
as those were’ cases in which a permanent sannad had been 
issued, it is clear that there were no such services in ex'st- 
ence at the date of suit. He also relied on certain deci- 
sions as to Ghatwal tenures in Northern India but in ‘these cases 
the succession is not purely hereditary, and Government by the 
exercise of the right to choose the successor from and among the 
heirs, manifests its continued recognition of the office of Ghatwal 
even though the duties have become nominal. Ona full con- 
sideration of the whole question, weare unable to agree with 
the District Judge, and have come to the conclusion that the 
military and police services for which the zemindar was at one 
time liable had been abolished long before the alienations in ques- 
tion, even though Government for quite other reasons had: delayed 
the issue of asannad under Regulation XXV of 1802 by which 
the peishcush payable by him as a peaceable land owner exempt 
from such services would have been finally settled. i 

The only remaining question is, where the suit is barred on 
the ground that, when the suit was instituted, more than twelve 
years had elapsed from the time when the 1st defendant's vendors 
got into possession under their purchase at the Court auction. 
There can be no doubt, that assuming the estate of the zemindar 
to be for life only as contended by the plaintiff, the 
zemindar for the time being would ordinarily represent the estate as 
held in Radhabat v. Anantrav 3 and numerous other cases 
and that therefore time would have begun to run against the 
plaintiff's father from the date when the Bank got possession and — 
the suit would be barred as more than twelve years had elapsed 
before it was instituted. The question, however, arises whether 








1. (1901) I. L. R. 34 M. 562. 23. (1893) I.L.R 34 M. 618. 
8. (1885) I. L. R 9 Bom. 198, ; 
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-the plaintiff’s father had not debarred himself from suing to re 

. cover possession and whether time did not begin to run only from’ 
the date of his death and plaintiff's succession. As has been 
already stated, the plaintiff’s father joined in the mortgages of 1895 
and consented to the decree being passed against him for the sale 
of the zemindari and personally for the mortgage debt and did not 
object to the order for sale. At the date of the mortgage and the 
consent decree he was only a reversioner with a spes successionis 
and had no power to alienate his interest in the zemindari either 
' by executing the mortgage or consenting to the decree, and these 
alienations did not take effect against him when he succeeded, as 
heldin Ramasami Naik v. Ramasami Chetti 1, which is in accord- 
ance with avery recent decision of the Judicial Committee not 
yet reported. [The case has subsequently been reported in Amrit 
Narayan Singh v, Gaya Singh 2—Rep.]. At the date however of 
the application for the order for sale, which he did not oppose, the 
plaintiff's father had succeeded to the estate, and his life interest 
in the zemindari was liable to, be attached and sold in execution 
of the consent decree in so far as it made him personally liable. 
If the consent decree had been for sale only, it may be that the 
sale would not have passed his life interest even though he did not 


oppose the order for sale, but he was also personally lable on the 


decree and at the date of the application for the order for sale he 
had no answer to an application for the attachment and sale of his 
life interest in execution of the decree against him personally. In 
these circumstances it may be that the sale was binding on his 
life interest; and, if so, it is argued he was not in a position to sue 
for possession and that his successor had a fresh starting point. 
The starting point under article 142 is the date of the dispossession 
or discontinuance. To avoid the bar it would apparently be 
necessary to hold that the fact that the, plaintiff's father had de- 
barred himself from suing for possession took the case not - only 
out of article 142, but also out of article 144, as the present plain- 
tiffs father would appear to come within the word plaintiff as 
used in that article, and to make Art. 120 applicable to the case. 
The starting point in that article is, when the right to sue accrues, 

and there would be no difficulty in holding that the right 10. sue 
does not accrue until there is some .one who can sue successfully. 





i, (1906) I. L. R. 30 Mad. 256, at 262, 968. 
2. (1917) 84M. L.-J. 298. 


The 


Midnapore 


Zemindari 
Company 
Limited 
<p 
Malayandi 
Appayasami 
Naicker. 


The 


Midnapore - 


Zemindari 
Company 
Lae ed 


Malayandi 
Appayasami 
Naicker, 


\ 


590 THE MADRAS'LAW JOURNAL REPORTS, [VOL. XXXIV 
t 


See Murray. v. Hast India Company 1, Musurus Bey v. Gadban 2 


and the recent decision of the Privy Council in Meyappa Chetty 


v. Supramanian Chetty 3. .In the view we take of'the other 
question it is unnecessary to discuss or decide the point In the 
result the appeal must be allowed and the suit ewe with . 


‘costs throughout, 


Sadasiva 
Aiyar, J. ' 


t 


AEN Ne a 


, IN THE HIGH COURT OF JUDICATURE AT MADRAS, . 
(FULL BENCH] - 


PRESENT: —Sie J OHN WALLIS, CHIEFJ USTICE, MR. J USTIOE 
SADASIVA AIYAR AND J MR. JUSTICE SPENCER. 


Kadirvelu Nainar . T  Appellan* (Plaintiff) - 
v. n a l 
Kuppuswami Naicket ... Respondent (Defendants). 


Decree— Setting aside —Fraud—Tendering of false evidence and suppression o f 
evidence— Suit to set aside decree, if maintainable. 

A suit will not lie to set aside a judgment on the ground that it was obtained 
by false evidence tendered at the trial and by the suppression of evidence. 

Vepkattappa Naick v. Subba Naick,* overruled. 

Chinnayya v. Ramauna 5, Munshi Mosuful Huq v. Surendra Nath Ray 6$ 


Janki Kuar v. Lachmi Narain 7, relied on, 


Appeal against the decree of the City Civil Court, Madras, in 
Original Suit No. 498 of 1916. l 

[The case came on for hearing in the first instance before 
the Chief Justice and Sadasiva Aiyar, J.] 

The Court made the following 

ORDER OF REFERENCE TO A FULL BENCH. 

Sadasiva Aiyar, J.:—The plaintiff is the appellant. The 
present defendant had brought a suit against the present plaintiff 
in the Presidency Small Cause Court for money due by the 
plaintiff to a chit fund of which the defendant was the stake- 
holder and in which the plaintiff had four shares, the plaintiff 
having executed a promissory-note in favour of the defendant. 
The defendant obtained a decree for Rs, 117-2-0 in 
the suit filed in the Presidency Court of Small Causes against 


a 


* 0O. 0.C. No. 7 of 1917. 18th April 1918. «| 


1 5B. & A, 204. | 2. (1894) 2. Q. B. 852, 
8. (1916) L R. 4B]. a. 118, 120, 4, (1905) L L. R. 29 M. 179. 
6 (1918) I. L. R 38 M: 298. ' 6’ (1912) 16 O. W. N- 1002. 


7. (1918) I. D. R. 87 A. 535: 
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the plaintiff notwithstanding certain defences ‘raised by the , F.B. 
plaintiff. The decree is dated the 5th February 1914. The  xedirvelu 
present suit was brought on the 14th December 1916 in the AE 
City Civil Court, (æ) for a declaration that the decree in Small Kuppuswami 
Cause Suit No. 1492 of 1914 is null and void, and (b) for a decree Maloker, 
directing the defendant to pay the plaintiff Rupees 399-12-0 (the ' Sadasiva 
damages incurred by the plaintiff through the defendant’s fraud eS 
in obtaining the unjust decree) with interest thereon and costs of 

suit. The grounds alleged as the foundation of this claim are 

found in paragraphs 8 to 10 of the plaint as follows: “The 

defendant falsely swore in that suit that he paid only ten monthly 
instalments,” (to the chit) and’ that certain receipts were passed 

only for instalments paid in respect of the chit fund transaction, 

and not for independent loans advanced by the plaintiff to the 

defendant. “ That the defendant also dishonestly suppressed the 

fact that he was bound to give credit for Rupees 68 due to the 

plaintiff as premia in the chit and that the decree of the Small 

Cause Court which was obtained by the plaintiff's wilful perjury 

and suppresssion of material facts was obtained in fraud of 

the Court.” l i 


The.plaintiff’s suit was dismissed by the learned City Civil 
Judge on the ground that his Court cannot be converted into a, 
Court of Appeal on a question of fact from the decision of the Small 
Cause Court. In Venkatappa Naick-y. Subba Naick 1 Boddam 
- and Moore, JJ., purported to follow the English cases in 4 bouloff 

v. Oppenheimer, ? and in Vadala v. Lawes 3 and held that 4 
judgment obtained by perjury isa judgment obtained by fraud 
committed upon the Court and could be set aside in a separate 
suit. The learned Judges evidently thought that the decision in 
the well-known case of Flower v. Lloyd * was overruled by the 
two later English decisions referred to by them. - The decision in 
Venkatappa Naick v. Subba Naick 1 has been afterwards con- 
sidered in at least two cases in this Court. In Kumaraswami 
‘Chetty v. Kamakshi Ammal © which came before Sundara Aiyar, : 
J. and myself, I said * F also wish to add that I should not be 

understood as admitting that a plaintiff can maintain a suit to set 
aside a decree on the ground of fraud siinply because the decree 








i 
1. (1905) I. D. R. 29 Mad. 179. 2. (18582) L. R. 10 Q. B. D. 295, 
2, (1890) L. R. 25 Q. B. D. 310. 4. (1878) L. R. 10 Oh, D. 837. ` 
6. (1912) 28 M. L. J. 187, 
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had been obtained on perjured testimony. I know it has been 
‘so held in Venkatappa Naick v, Subba Naick 1 but I have grave 
doubts as to the correctness of that decision,” Sundara Aiyar, J: 
agreed with my above observations. Then there is a reported 
case in Chinnayya v. Ramanna 2 in which Benson and Sundara 
Ayyar. JJ. dealt elaborately with the same point. At page 206 
it is said, “ It is indisputable that the decree may be vacated on 
the ground that it was obtained by- the successful party by 
fraud. The question is what would amount to fraud which 
would entitle an unsuccessful litigant to get the decree vacated. He 
cannot, it is clear, be allowed to get round the rule of res judicata 
and to prove that the judgment given by the Court was wrong 
because it came to a wrong conclusion on the evidence before it: 
It follows from this that the Court’s conclusion both on the con- 


_ struction to be put on’ the evidence placed before it and on the 


inference to be drawn from such evidence as well as on the 
trustworthiness of the evidence should be regarded as final. If 
the Court acts erroneously in forming its judgment on any of these 
matters, the proper remedy is to invoke the help of the appellate 
tribunal where an appeal is allowed by law. Another mode of 
rectifying an erroneous judgment is to apply for review of, judg- 
ment, The unsuccessful party has, in such an application, an 
‘opportunity to adduce any evidence which he failed to adduce at 
the hearing and which he could not, with all proper diligence, 
have then adduced. It cannot be doubted that, in such cases, he . 
cannot institute a fresh suit to get the judgment vacated ”. “The 
test to be applied is, is the fraud complained of not Smeha 
that was included in what has already been adjudged by the Court, 

but extraneous toit? If, for instance, a party be prevented by 
his opponent from conducting hts case properly by tricks 
or misrepresentation, that would amount to fraud. There may 
also be fraud upon ‘the Court if, in a proceeding in which 
a party is entitled to get an order without notice to the 
other side, he procures it by suppressing facts which the law 


‘makes it his duty to disclose to the Court. But where two parties 


fight at; arm’siength, if is the duty of each to question the 
allegations made by the other and to adduce all available evidence ` 
regarding the truth or falsehood of it. Neither of them can 
neglect his duty and afterwards claim to show that the allegation 











1905) I. L. R, 29 Mad. 179. 2. (1912) I. L R.8388 Mad. 208. 
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of hig opponent was false.” Then the learned Judge refers 
to Black on Judgments in 23, Cyclopedia of.. American Law 
and Procedure, as regards the acts which can be relied on as 


constituting the fraud which would vacate a judgment, namely, - 


things which are collateral tothe matters which have been 
adjudged by the Court. Then the passages from the judgment 
of the Lord Justice James in Flower v. Lloyd} are quoted: 
“ Assuming all the alleged falsehood and fraud to have been 
. substantiated, is such a suit as the present sustainable? That 
question would require.very great . consideration indeed, before it 
is answeted in the affirmative. Where is litigation to end if a 


judgment obtained in an action fought out adversely between two ` 


litigants sui juris and at arm’s length could be set aside by a 
fresh action on the ground that perjury had been committed in the 
first action, or that false answers had been given to interrogatories, 
or a misleading production of documents, or of a machine, or of a 
process had been given?” “There are hundreds of actions tried 
every year in which the evidence is irreconcilably conflicting, and 
must be on one side or other wilfully and corruptly perjured. 
In this cise, if the plaintiffs had sustained on this appeal the 


judgment in their favour, the present defendants in their turn - 


might bring a fresh action to set that judgment aside on the 
ground of perjury of the principal witness and subornation of 
perjury; and so the parties might go on alternatively ad infinitum. 
There is no distinction in principle between the old common law 
action and the old Chancery suit and the Court ought to pause 
long before it establishes a precedent which would or might make, 
in numberless cases, judgments supposed to be final, only the 
commencement of a new series of actions. Perjuries, ` falsehoods, 
frauds, when detected, must be punished and punished severely, 
but in their desire to prevent parties litigant from obtaining any 
benefit from such foul means, the Court must not forget the evils 
which may arise from opening such new sources of litigation, 
arnongst such evils not the least being that it would be certain to 
multiply indefinitely the mass of those very perjuries, falsehoods 


and frauds.” Tuc ‘earned Judge declined therefore to follow Vene 


katappa- Naick v. Subba Naick #, As regards the two English 


cases Abouloff v. Oppenheimer 3 and Vaddala v. Lawes t, they. 
were cases of suits brought upon foreign judgments. In the 


vene ee a a a a 
1. (1878) 10 Oh. D 827. 4. (1905).1. L. R. 29 Mad. 179, 


8. (1862) 10 Q. B. D. 295, 4. (1890)25Q. B. D. 810. 
z ; 
(7: i ; 
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case in Nanda Kumar Howladar v. Ram Jiban -Howladar 1 


‘Jenkins, C. J. says at page 998 that the jurisdiction to set aside 


a decree for fraud “ is to be exercised with care and reserve, for it 
would be highly detrimental to encourage the idea in litigants 
that the final judgment ina suit is tobe merely a prelude to 
further litigation.” In Ram Ratan Lal v. Bhuri Begam 

Richards, C. J. quotes with approval passages from Flower v. 
Lloyd, 3 dissents from Lakshmi Charan Saha v. Nur Ali £ which 
was disapproved of in the Calcutta High Court itself in 
Munshi Mosuful Hug v. Surendra Nath Ray 5 and approves of 
Jenkins, C. J’s observation in Nanda Kumar Howladar v. Ram 
Jiban Howladar 1. In Janki Kuar v. Lachmi Narain also, Ven- 
katappa Naick v, Subba Natick? was expressly dissented from and 


` the learned Judges say that the weight of authority is in support 


of the view taken in Nanda Kumar Howladar v. Ram Jiban 
Howladar‘ and in Munshi .Mosuful Huq v. Surendra Nath 
Ray 5, that is, in favour of the view taken in Flower v. 
Lloyd 83 and in the Madras case Chinnayya v. Ramanna 8, 
Itthink thatin India the considerations mentioned by James, L.J., 
in Flower v. Lloyd 8 apply with very great force as it is danger- 
ous to allow a fresh suit to be brought by an unsuccessful litigant 
to set aside the decree passed against him on the ground that his 
opponent had imposed on the Court by letting in perjured 
evidence.. The two cases relied on in Venkatappa Naick v. 
Subba Naick 7 and the later case in Chandler vy Blogg ? merely 
follow old English precedents and do not attempt to tackle with 
the weighty reasons given in Flower v. Lloyd 8. The passion 
for litigation wherever it exists in this ‘country is likely to turn 
into almost incurable mania and the doctrine of res judicata 
would become practically useless if Laksmi Charan Saha v. N ur 
Alt + followed in Indian Courts. 

Having regard however to the conflict of views found in the 
decisioris. in Venkatappa Naick v. Subba Naick T and in Chin- 
nayya V. Ramanna § I would refer the following question to the 


Full Bench :— 


“ Was the question of law considered in Venkatappa Naick 
y. Subba Naick 5 rightly decided in that cage?” 


1. (1914) I.L R 41 Cal. 990. 2. (1915) I. L. R. 88 All. 7. 
8, (1878) 10 Ch. D- 827 4." (1911) I. L. R. 38 Cal. 936. 
ö. (1912) 16 0. W.N. 1002. 6. (1915) I L R. 37 All. 535 


, (1905) ILL R 29M. 179, 8. (1912) I L, BR. 38 M 
($ 9. (1898) L-R. 2 Q. B. 86, aries 
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Chief Justice :—I concur in the order of reference. 


K. S. Ganapathi Iyer for appellants: The suit is maintain- 


able. ‘The decisions to the contrary purport to follow the obiter 
dictum in Flower v. Lloyd 1, which has been questioned sub- 
sequently in Robinson v. Smith 2, See also Vadala v. Lawes 8, 
[The ‘Chief Justice.—That was acase of a foreign judgment. 
In India S. 13 of the C. P. Code govens the ‘matter.] 
A judgment obtained by fraud can ‘be vacated. MHalsbury’s 
Laws of England, Vol. 18, p. 216. [The Chief J ustice.— 
In- England the verdict of the jury on a question of fact is 
conclusive. In India you have a right of appeal on facts and you 
` have a remedy by way of review. There is all the greater reason 
- therefore why a suit of this kind does not lie in this country. 
The existence of other remedies does not take away the right of 
suit.  Arunachellam Chetty v. Sabapathy Chetty 4, Khagendra 
Nath Mahata v. Pran Nath Roy 5 Reference was made to 
Priestman v. Thomas 6, Baker v. Wadsworth 7, Cole v. Lang- 
ford 8, Exparte Alice Cockerell 9, Venkatappa Naick v. Subba 
Naick 10 has been followed in Lakshmi Charam Saha. v. Nur 
Aw, ; | 

K. Venkataraghavachariar for respondent referred to Janki 
Kuar v. Lachmi Narain 12 and Ran Ratan Laly. Bhurt Begam'1s, 
besides the cases cited in the order of reference. 


The Court expressed the following 


Opinion :—In- Venkatappa Naick v. Subba Naick 10 the 


. Court decided that a suit could be instituted to set aside a decree 
on the ground that it had been obtained by false evidence tender- 
ed at the trial and by the suppression of evidence. On reference to 
the printed papers it appears that the alleged suppression of evidence 
consisted in the non-production of a promissory note the. very 
existence of which the defendant denied when giving evidence in 
the case. There has been considerable difference of opinion in 
England as to whether an action would lie to set aside the judg- 
ment of an English Court on the ground that it had been obtained 


1. (1878) L. R. 10 Oh. D. 327 3, (1911) 1 K. B. 711 C. A. 
3. (1890) L. R. 25 Q. B. D. 810. © &, (1917) 88 M. L.J. 499. 
5, (1202) I. L. R. 29 O. 395. © 6. (1884) 9 P. D. 210. 
7. (1898) 67 L, J.Q. B. 301. 8. (1829) 9 9. B. 396. 
9, (1878) 4C. P. D. 9. 10. (1905) I. L. R. 29 M. 179. 


11. (1915) I. L. R. 38 O. 986. 12. (1915) I. D. R. 87 A. 585. 
E 18. (1915) I. L. &. 38 A. 7. 


F. B. 


Kadirvelu 
Nainar 
i v.- 
Kuppuswami 


Naicker. 


F.B. 
Kadirvelu 
Nainar. 
v. 
Kuppuswami 
Naicker. 


Subba 
Reddi 
“ 9%. 
Alagammal 


` family property—Division in status—Presumption. 
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by perjured evidence. In India the weight of authority appears 


to be in favour of holding that such a suit will not lie for the 
reasons given by Sundara.Ayyar, J. in Chinnayya v, Ramanna, 1 
by the Calcutta Court in Munshi Mosuful Hug ~v. Surendra 
Nath Ray, 2 and by the Allahabad Court in Janki Kuar v. 
Lachm N arain. 8 We are therefore of opinion that Venkatappa 
Naick v. Subba Naick £ was wrongly decided and must be 
overruled. ee 

ne n'a , E 


-O p e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENS -—Sirn Joan Wautis, Kr., CHIEF JUSTIOE AND 
Mr. Justicu SESHAGIRI IYER. 


we 


\ 


“Subba Reddi Appellant * 1st Defendant. 
i V. a ' ` . > : . i : 
Alagammal and another ... hespondents-Plaintiff and 


and Defendant. 
Hindu Law—Partition Deed—Consiruction—Division of some items of joint 


4 


A partition deed entered into betwean a Hindu father and his son, after 


_Teciting that they had till then lived as members of a joint family and that 


gwing to differences between tha women in the house it became necessary to effect 


' @ partition, proceeded to divide the joint family properties between the sharers, 


except the outstandings which to the knowledge of both the ‘parties were con- 
siderable and to which there was no reference in the partition deed. 


Held, on, the construction of the partition deed that the father and son 


became divided in status and that the outstandings therefore ceased to be theu 
joint family `property. 


Per Chief Justice: The mere fact that the members of a joint Hindu family 
execute a document . dividing particular items of property does not raise a pre- 
sumption that they intended to become divided in status. If such a presumption 
is to be raised there must be something else in the document to reise it.’ 


- Per Seshagiri Aiyar, J.: Oncea partition is proved, the presumption arises 
that it effected a complete severance of intarest. 


Vydianatha Iyer v. Aiyaswami diyar”, Anandibar v. Hart Suba Pai§, relied on. 
Appeals against the decrees of the Court of the Temporary 
Subordinate Judge of Ramnad at Madura in Original Suit No. 76 
and 151 of 1911, respectively. 
T: Rangachariar and K. V. Krishnaswami Ayar for the 
Appellants. 


CONE 
* A. B. Nos. 47 of 1918 and 248 of 1914. _ 25th October 1915. 

(1912) I. L. R-88. Mad 203. . . 2 (1911) 16.C.WlN. 1002, 

3. (1915) I.L R. 37 All. 535. 4, (1905) I. L. R. 29 M. 179. 


5. (1908) LL R 32 M. 191 : 19 M.L J- 94. 6. (1911) I. L. R. 85 B. 298 


y 
1 
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S. Srinivasa Aiyangar and A Krishnaswami Atyar for the 
Respondents. i 


The Court delivered the following 
A. S. No. 47 of 1913. 


Judgment :—The Chief Justice. —The only question of any 
difficulty ‘in this case is whether Ex. VI is to be construed as 
effecting a division in status as wellasa division of the specific 
properties with which it deals expressly. This appears to me 
to be mainly a question of the construction of ‘the document, In 
Vaidyanatha Iyer v. Aiyaswamt Aiyar 1, where a partial partition 
of property was held to raise a'presumptiou of division in status, 
there was no deed of partition and I do not think that case is an 
authority for holding that wherever the co-parceners execute & 
document dividing a particular item of property that raises a 
presumption that they intended to become divided in.status. If 
such a presumption is to be raised, there must in my opinion be 
something else in the document toraise it. This was a case of 
- partition between the 1st defendant and his father, the 1st defen- 
dant being the son by the second of the father’s three wives, and 
‘the partition was brought about by the father who was ill and an- 
xious to make provisions for his first and third wives, as he did im- 
mediately afterwards in the will, Ex. VII, which he executed on 
3rd September, the partition-deed, Ex. VI, having been executed on 
the 25th August, Whereas the partition deed appears to have in- 
cluded expressly all the joint family properties except the outstand- 
ing decrees and debts which were not mentioned and were con- 
siderable, the will bequeaths to the two wives not only the 
moveable and immoveable properties taken by the testator under 


. the partition deed, Ex. VI, but also “all the moveable and immove- _ 


able properties, outstanding loans and properties belonging to me at 
present, but not included in this will and the moveable and im- 
moveable properties, outstanding loans and properties which I may 
hereafter acquire.” This shows if proof were necessary that at the 
time of Ex. VI all parties must have been perfectly well aware of 
the existence of other joint family properties which were not in- 
cluded in the partition-deed and the question, in my opinion, 18 
whether from the terms of the deed we can gather that it was the 
intention of the parties to remain joint or become separate as to these 
items also. Ido not think any strong presumption arises from the 

1 (1909) I L. R. 32 M. 191 : 19 M, L. J.94. © — 


Subba 
Reddi 


v. 
Alagammal. 


Wallis, C. J. 


= Subba 
Reddi 


v. 
Alagammal. 


Wallis, C. J. 


Seshagiri 
Aiyar, J. 
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situation of the parties who were father and son. If the father . 


"Was anxious to partition all the joint family properties with a 


view to leaving his share to his two wives, it is strange he did not 
do so expressly and it has been argued that such was not his 
Intention and that he probably thought that the Rs. 20,000 he 
took under the deed would be sufficient for these wives, and was 
willing tbat his son should take the rest by survivorship, As 
against this, there is the resital in the deed that there had been 
differences between the 1si defendant and his father as well as 
between the women of the family, On the whole I do not think 
it is safe to: draw any inference as to the motives’ actuating 
the parties. The partition deed, however, after providing for the 
division of the scheduled properties, goes on : “As we have effected 
partition in this manner” and provides that the lst defendant’s 
mother who had been living in his family should be maintained 
by him and not by her husband. I have come to the conclusion, 
though not without hesitation, that these provisions are sufficient 
to enable us to raise a presumption that the parties intended to 
become divided in interest and that the decrees and outstanding 
debts were not divided then simply because they had not been 
collected and it was not possible to make a satisfactory division 


‘then as it could not be foretold What they would realize, The 


appeal will be dismissed with costs. 


A, S. No. 243 of 1914. 


This case follows my decision in Appeal No. 47 of 1913, and 
I dismiss the appeal with costs. 


A. 8. No. 47 of 1918. 


ii Seshagiri Aiyar, J.—I agree. Mr. Rangachariar frankly con- 
ceded that in the face of tae overwhelming evidence there is re- 
garding the consent of his client to the division, he is not prepared 
to argue that the partition was brought about by undue influence. 


The only question remaining for consideration is whether the 
father and son were divided in status with reference to the out- 
standings not specifically mentioned in the deed of partition. In my 
opinion the language of the document shows that the parties to it 
were no longer to remain joint. It says (a) we have lived hitherto 
as members of'a joint family ; (b) that owing to differences among 


‘females, it has become necessary to effect a partition; (c) we shall 


effect a partition in respect of the undermentioned properties. 


t 


s 4 
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The list of outstandings is not among the properties mentioned in ' 


the schedule. It has also to be mnia as pointed by Mr, Ranga- 
chariar that the usual clause “ that from this day forward there 
shall not be property relationship but only blood relationship” is 
not to be found in this document. Nonetheless I am of opinion 
that the intention of the parties was to get separated from each 
other ; the reason for the necessity is given in the document, The 
lst defendant is the son by one of the wives who was not living 
with her husband, and the pleadings and the evidence in this cage 
show that the father effected the partition with a view to devise 
his share of the properties to his other two wives. I am unable to 
see that the father had any object in ailowing particular portions 
of the property to continue as joint property. The explanation 
suggested by Mr. Srinivasa Aiyangar tor their omission from the 
schedule is the most natural one, There were debts and decrees. 
It was apparently thought that the moneys should be apportion- 
‘ed as they were recovered. Some may have been or prove to be 

bad debts and it was not thought expedient to divide the debts at 
that time, ; 


On principle, I am clear that the father and son became divi- 


ded in status. It is pointed out by Mr. Ghose in his Hindu Law. 


that there is nothing in the Smrithis to encourage a partial parti- 
tion. ‘The practice has grown up in recent years. Mr. Mitra in 
his Tagore lectures dealing with this special question quotes from 
the Smrithis and commentaries to show that partial partition was 
unknown to Hindu Law. I do not think it necessary to quote 
excerpts from the texts to substantiate this position (see Mitra on 
the ‘‘ Law of Partition,” pp. 380 and 431.) 


As regards the decided cases Sir Richard Garth in Radha 
Churn Dass v. Kripa Sindhu Dass ' says, “It seems indeed 
very doubtful whether by the Hindu Law any partial partition 
of the family property can take place excepi by arrangement,” 
The decisions in Satya Kumar v. Satya Kri wpa *, Bhowant 
‘Proshad v. Juggernath Shahu 3 and Ajodhya Persad V. 
Mahadeo Pershad * prove that with the consent of the CO-parce- 
ners a partial partition is possible. The decisions in Thimmi 
Reddy v. ‘Achamma *, Kandaswami v. Doraswami Iyer ê only 








1. (1879) I. L. R. 5 Cal, 474. 2. (4909) 81. O. 247. 
8, (1909) 18 O. W. N. 309 4 (1909) 14 O. W. N. 231. 


6. (1865) 2 M. H. C. R. 836. 6. (1880) I. L. R. 2 M, 317 at P B24, 


Subba 
Reddi 


v. 
Alagammal. 


Seshagiri 
Aiyar, J. 


- Subba 
Reddi 


U. 
Alagammal 


Seshagiri 
Aiyar, J. 


- 
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‘gay that there can be a partial partition. On the other hand. 


in Vaidyanathá Iyer v, Aiyasami Iyer 1, it was clearly laid down 
that when once a partition was made, the presumption is that it 


- effected a complete severance of interests. This was followed in 


Sundaramma v. Kamakotiah ?. In Anandibat v. Hart Suba 
Pai 8, Chandavarkar, J. says: “If itis proved that there had 
been a breach in the state of union, the law presumes that there 
has been a complete partition both as to partiesand property. The 
presumption in question continues until it is rebutted by proof 
of an agreement, which means proof of intention’ on the part of sonie 
to remain united as before’ and to confine the partition to- the 
rest, or, if the partition was intended-to extend to the interest of 
ali individually, there must be proof that some of them re-united.” 
I entirely agree. The recent decision of the Judicial Committee 


‘jn Suraj Narain v. Iqbal Narain 4, indicates that when one 


member intimates his willingness to get separate from the others 
that would effect a division in status. In the present case. there 


` was an agreement. to become divided in consequence of misunder- 


ca’ 


standings among the female members of the family. I am 
unable to hold that the status of co-parcenery was intended to be 
contiuued with regard to the properties not specifically dealt with 
in the partition deed. It is conceded that apart from the language 
of the document there is no evidence to prove that the parties 
intended to remain joint. with reference to the properties not 
specifically mentioned. I would dismiss the appeal with pees 
| ALS, No. 243 of 1914. | 
I agree that this appeal also should be dismissed with costs. 


A. V. V. 


[End of Vol. XXXIV] 


1, (1908; I. D. k. 32 M. 191; '. 2. (1914) 26 I. C. 514.., 


3 


8. (1913) I. L. R. 35 B. 298. 4. (1912) I. D. 8.35 A, 80=24 M. L. J. 846. 
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not made a rule of Court,if effective to transfer- přoperty—Hypothe-. ~ nn 


` cation bond of less than 100 Rs. in value—Award, effect of, in India. 
In pursuance of oral submission to arbitration by certain members 


“Say 


of a family of their claim to various properties, an Oral” ‘award was given = /_ 


by the arbitrators by which -a hypothecation bond” of the ‘valué ‘of less 


than 100 Rs. was allotted to the plaintiff who, howaver, wad not the person 
in whose favour the bond had been executed. The award was not made: a 
rule of Court nor -did the holder of the bond assign it tothe plaintiff. -Im 
a-suit on the bond by the plaintiff, held that the award lad the effect ot 
passing title to the plaintiff who was therefore entitled to sue on the bond. 


r 


It is not essential to the validity -of an award that it” should be in 


` 
n res tn. 


a writing. - o 
Per Seshagiri Aina; J. (Napier, J. oontra). ‘In Tadia: an award made 


“on a reference to arbitration without the intervention of the’ Court hag’ 


_ the effect of a judgment, thongh-not made a rule of-Court. >- 


Amir Bi Biv. Arokiam, (Seshagiri diyar and Napier; JJ. jA pk 


Award.—Eiffect on title to property affected by—Oral. everion reférence 


made without intervention of court. ef fos Pata te tae 


Bombay Regulation (IY of 1827) 8. 26—Punjab Laws-Aot (IV: of 1873) — $ 


§. 5—Custom—Plea of, as a rule of decision—Onus of Proof © = “ie 
British Baluchistan Régulation (9 of 1896) 8: 40 "Heard and - finally" 
l decided” —Mesńing— Scope of Section ~- - Oe OE se any 


Burden of Proof—Oustom—Plea of, as a rule of- dedtsion—Onus—Boin- 


bay Regulation ( (IV of 1827), S. 26. Punjab Laws- Act, 187 2 (Aot TV” of 


1872)-——8: 5, -Effect ° ees es “ase - ` dae -teea ~ T ard eee 
. Civil Procedure Code of 1882," S: -373.—Order `under— Construction— 


.Principle— Application for permission to; withåraw with liberty— oe 
Order; permitting > withdrawal without . apressly granting - liberty rs 


- Fresh suit on same cause of action Maintainability. 
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C. P. Code—Coit. 

Where, on a petition presented under S. 878 of the Code of Civil 
Procedure, 1882, for liberty to withdraw from the suit with permission to 
bring a fresh suit, the Court passed the order “plaintiff. 18 permitted to 
withdraw from the suit,’ held that the order must be read with the peti- 
tion and construed ag granting it .%.6., a8 granting permission to file a 
fresh suit, 

Golam. Mahomed v. Shibendra Pada Barierj yee, (1908) I. L. R. 85 C. 
900 at 995 approved. 7 

Narayana Taniri v. Nagappa. (The Chie Í ‘Justice, Sadasiva Ae 
and Kumaraswami Bastri, JT. ) > Sie 
——— 8. 11.—‘‘Heard and finally ` decided” Meaning —Decision of a. 

pellate court in prior suit on a preliminary point, though decision of 

lower court on merits—Effect . ai ae 
Lg 11-—Res judicata—Landlora and tenant —Hjectment—Suit © 
based on relationship of—Dismiseal for want of proof of tenancy 

. Subsequent suit tased on title—Muintainability sa 

8.44, Expl. 2—Res judicata—Finding on necessary issue--- 
‘ Favourable decision in spite of adverse finding—Eflect see 


——8. 47 —Hxplanation—“‘ defendant against whom a suit has been 


PAGE 


dismissed, ” meaning of.—Person properly impleaded, but against whom 


suit is dismissed as plaintiff abandoned part of his claim—Whether a 
party to suit within the-meaning of S. 47—Madras Proprictary Estates. 
Village Service Act, S. 17—Mortgage of Village ser vice inam lands 
after the grant of title-deed of De PONENTE bui aoo: the rolu: 
cation— Whether valid and: operative. 

When a party has-been properly impleaded as one of the defendants 
ina suit and the case against him would have proceeded to judgment, 
but for the fact that the plaintiff elected to abandon. part of his case and 
the suit was in consequence dismissed as against this defendant, he isa 
defendant against whom a suit has been dismissed” within the meaning 
of the explanation to B. 47 of the Civil Procedure Code. 

_ A mortgage of Village service inam lands in a proprietary estate exe- 
cuted after the grant of the title-deed of enfranchisement, but before the - 
date of the notification contemplated under S. 17 of the Madras Act II of 


t 


operative on tha subsequent enfranchisement of the lands. 


S. 48 of the Transfer of Property ‘Aot has hoe affect of validating 
the alienation after the notification, by the transfor operating on the alien: 
able interest acquired by the transferor. 


Sannammea v. Radhabhayi. (The a Justin, ‘Sadasiva Anar and ' 
Kumaraswami Sasiri, JJ.) F. B.- aes 


aoe aie 


a 3 


1894, is illegal and inoperative when it is ‘made and does not become - 
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C. P. Code—Cont. - PAGE. | 
————B. 80—Public Officer—Mala fide action in discharge of his duties » 
— Notice under S. 80 whether essential before suit—"' act pur por ting - 
to be done in his official capacity,” meaning of. 
Where a public officer in the-disoharge of his dutiés acts mala fide, he is 
entitled to notice before action under S. 80 of thé Civil Procedure Code. 


Jogendra Nath Roy Bahadur v. Price (1897) I.L.R. 24 O; -584 approved. 
Shahebsadee Shahunshah Begum v. Fergusson (1881) I. L. R. 7 C. 499 and - 
Muhammad Saadiq Ahamed v. Panna Lal (1908) I. 1; R. 26 A, 220 ` 
dissented from. 

Per Chief Justice:—The expression ‘tact purporting to be done in hig 
official capacity’’in 8. 80 of the Civil Procedure Code means “an sot 
intended to seem to be done by him in his official capacity.” ` 


Per Sadasiva Aiyar, J. :—An act done by a publio officer would purport 
to be an act done in his official capacity, not only if it was.properly and 
rightly done by him in such capacity and within his powers, but also if it 
has such a reasonable resemblance (though a false or pretended resem- 
blance) to a proper and right act that ordinary persons could reasonably 
conclude from the character of the acts and from the nature of his official ae 
powers and duties that it was done in his official capacity. a : 


Per Spencer, J:—The word “purporting” covers profession by acts or ` 
by words or by appearance of what is true as well as of what is not true. 


Samanthala Koti Reddi v. Pothuri.Subbiah. (The Chief Justice, 
Sadasiva Aiyar and Spencer, JJ.) F. B. ji pos 2 pn , 494 


§. 100 (4) (a)—Custom or usage— Finding as to, af one of fact or.. 
-— of law—Interference by High Court in Second, appeals, limits of — 
Miragsidar--Right to Thunduwaram—Custom in Chingleput District— 
Admissions by party tothe suit, value of—Suit for recovery of 
Thundawaram, #9} cognizable by Small Couse Court—Provincial . . 
Small Cause Courts Act, Sch. II Art. 183—Sécond appeal, niaintain: _- 
ability of —Civit Procedure Code, 8.102. ~ ; q 
Held by the- Pull Bench:—The question whether the facts found by.’ - 
the courts below establish a valid and binding custom or usage is a ques- 
tion of law but the question whether sucha state of facts has been 
proved by the évidence is oneof fact on which the High Gourt, in | 
second appeal, is bound by the findings of the lower appellate court’, son 


Kakarla Abbaya v. Raja Venkata Papayya Rao: (1905) I. L: R. 99 Mi 
34 overruled. —Pankajammal V. The Secretary of State for India. 
(1916) 82 M. L. J. 287. Kailas v. Padmakisor. ee 25 0. L. J. 618. 
Referred to., 

The express admissions ofa party to the suit are strong evidence P 
against him and courts will not be justified i in ignoring them ag .of no nE- 
importance. T i 

The liability to pay swatantrams, though a E incident of 
the mirasi tenure in the Chingloput District, isnot universally prevalent. 
Where, therefore, a tenant denies the right of a mir asidar to Thundu-_ 
waram the onus is on the, mirasidar to prove that he is entitled to the E 


aut sow 


dues by the custom of the, estate or the neighbourhood. ae eae -> 


Sakkaji Rao v.. Latchmana Goundan, (1880), deli: R. a M 449. 
Relied on. © a wB a Big Fs b’ C 


has 





0. P. Code—Cont. as ` PAGE 

Held further, reversing the decision.of the Court below, that w 
evidence in thè , case was sufficient-to prove the customary right of the 
mirasidar to receive Thunduwaram from the ryots of the mirasi village. 

- Per Sadasiva. Aiyar and Napier, ` T J.—A - suit ‘by a -mirasidar for 
recovery of Thunduvaran from a ryot, is a suit falling within-Art. -13 of 
Sch. IL of the Proyinoial : Small Cause Courts Act.. Consequently the — 
decree in such.a suit is open to second el though ..the value of the 


- 


olaim is less than Rs. 600. 2 = ii 
Kumarappa Roddi v. Manavala Soundex (The Chief Justice, Sadasiva_ ee i 
Atyar and Kumaraswami Sastri, JJ.) F.B- . a ww. - _ 104 
Ss. 107, 151, Or. 21 R 33—Appellate Court—-Powers of | 861, 








0. 17 Rr. 2 and 3—Scope. of —Rules independent and ana oe Bae 
-7 exclusive — R. 8 applies only when parties are present on the - 
adjourned date 
Per Sadasiva Aiyar -and Kumoraswami Sastri, Jd. 
Rules 2 and 3 of Order 17 of the Civil Procedure Code are ‘independent 
and where the requisites of rule 2 are satisfied that rule and not tule 8 
should be applied, although i in addition to the. absence of the party oircum- 
stances exist which would satisfy the requirements of R. 3. 


x 


Rule 8 applies only ; to, CABOS where the parties are present and have 

not satisfied the court as ‘to ‘the existence of any. adequate reason for their 

not having done what they. were directed tó do: ' - i 
Chandramathi Ammal i vN arayanaswaini diyar (1909) I. L. R. 88 M. - 3 

241=19 M. L. J. 760, followed. ~ 2- 
Per Chief Justice: When a case is called and the defendant i is absent ~ 

-- and the Court rasolves. to proceed against him ex parte, there is nothing-to m 

prevent the court from applying the provisons.of.0.17-R. 8 and disposing -.. 

of the suit notwithstanding:the defendant's failure toó do what he had been *. ` 

_ granted time to do but-that disposal will be noné the less ex parte. and the 

“+ deores willbe liable to be set aside under 0..9°R.13.. ~ : a A 
There is;:ñ0 conflict at all between: -the two. -rules, d. 17 Br. 2 = 

and 3, and each.may:be fully applied at the proper ‘stage of the case. 

_ The decision in 88 Mad, 241 in,so far as it laid down that-the two rules 

`- must be read.as mutually exolusive went too far. | TESS e, 
- Pichamma v. Breeramulu; . S Oney Justice, Sadasiva ugar: and; a 

Kumaraswami Sastri; JI. F., B. a esas 84 


oe t 


—— 0: 24: R, 68—Suit- by eens claimant — Unus of proof— --- 
Decree executed one. of: foreign. Court=Effect—Foreign judgment—- eee 
Validity—Judgment based.on wrong view of law— Judgment, ule re 

io natural justice”—W hat is. 
Where, in execution of a decree passed by the Cochin Court against 3 a 
- person desoribed as the“ manäger of & joint Hindu family and transferred | 
to the British Court under 8. 44 ‘of the Gode'of Civil “Procedure, property ” E "i 
of the alleged joint family was attached, and a claim preferred to the ` 
game by” ‘the ‘younger brother’ of the judgment- debtor on’ the ground ` 
amongst others » that even ‘before the Cochin suit he ana his brother (the ` 
, judgment-debtor) had become divided, was' rejected, “held, in a suit brought- ~~" ’ 
“by the unsuacessful claimant ‘under O. 21, 'R. 68 of the Code'to establish > `>. 
his right, that ‘the onus was én him of'proving the division set up by him. Ea 
A wrong view as to/onus-will not havo- the'efféot of rendering aforaign - 
judgment one not given on the merits. 


- 


0. P. Code—Cont. i l - 5 l , PAGE 
A mere incorrect view of law by a foreign Court will not give juris-, . 
diction to our” Courts to my that ‘its. Judgment is Appana, to natural. a 
justice. y -> E Ten E 
Meaning, of term ‘“' iia justice " when: used i in: EA to A mo 
judgments. mn i 
Rama Shenoi v. Hallagna. “Sehari Aiyar and Bakewell, JJ. Faas „295 
0. 24, -Rr. 74, 84, and 86—Sale in execution of the right to have oe 
a reconveyance within a ‘specified day-~Deposit of 25 per c cent— Balance 
not paid within 15 doys of sale—Re- sale ` after the expiry, of the period 
for reconveyance—Period of reconveyance elapsed ` pending the period 


of 15 days—Right to claim the deficiency in the” re- sale—BSeope and 
Construction of O, 21, Rr. 74. and 86. 


-Where a judgment-debtor had conveyed properties to another with & 
covenant that if he paid the sale amount before the 8lst August 1914, 
-the properties should be reconveyed to him and the right of the judgment- 
debtor under such agreement was put up for auction in execution of the... 
decree-and sold on the 25th August 1914, and the -auction purchaser) . 
paid the deposit of 25 per cent under O. 21, R, 84 but failed tò pay the. 
balance within the 15 days «nd consequently the right of-the judgment- 
debtor was- put up for re-sale after the 3ist August 1914 (the last 
date for reconveyanoe) and fetched a very low price, ‘the first auction pur- 
chaser is bound to-pay the deficiency in the gale price at the re-sale under | 
O. 21, R, 71, of the Civil Procedure Code. 

Pér The Chief Justice, (Ayling, J. conourring.) The judgment: -debtor’s 
right to a reconveyance on the.payment of a fixed sum before a stipulated ` -- 
day can be the subject of an effective sale in execution, even ifthe sale 
takes place less than 16 days before the stipulated date, - though under O. 

21,.R. 85, the purchaser has 15 days to pay the balance, and the sale is not 

final until confirmed after not less than 80 days of the sale. These provi- `. : 
sions were made-alio intuitu and were not intended to have the effect of > a 
rendering the properties ‘not liable to be-sold under the above circumstan- “` 
cen. . The Court auotion-purchaser could if necessary have procured the - 
concurrence of the-judgment-debtor in making the tender of the amount 

for reconveyancs, without prejudice to the question of the confirmation of - 
the sale and in that case would have been entitled to-a heres on the pro- 
perty so released. : 

Per Kumaraswamt Bastri, J. The aaan construction to place `. 
on rule 71 is that the re-sale should be within a reasonable time after the. ~ . 
first sale and the property re:sold should substantially.be the same and. .... 
that any difference will not matter, if the difference in the condition of the — 
property or the title thereto is one which would occur. in-the ordinary 
course of things having regard either to the nature of ‘the property < or. the 
transactions in respect thereof having, legal force at the date of gale or Was | 
brought about by the purchaser’s default. Re Oe i 

Venkatachellemayya Garu v. Neelakanta Girjec (Phe Chief aition, pee 
Ayling ond Kumaraswamt Sastri; JJ.) — as 156 
-0. 33. Rr. 4, Explanation, 3 al 5 (e)—““ Berson,” meaning s B 

- Company—Righs.to sue in forma pauperis—Liguidator, financial con- i 

dition of, immaterial—Agreement to remuncrate Bauidator for winding a 

up company, if falls within the mischief of RB (e). S AUE as f 7 

On proof of pauperism, a company ‘represented, by its liquidator, oan: 
be granted leave to sue in forma pauperis for the recovery of a debt due to. 





m 





0. P. Code— Cori. t: 


- PAGE 


„the company. The word'‘‘ person” in the explanation to R, 1 of O, 38 of ~ - 


the Civil Prooédure Code, is to ba understood ‘in the sense in which ` that 
term is defined in the General Clauses Act and includes a company or 
- association or-body of individuals whether incorporated or not: 


Where a company represented by its liquidator applies for leave to sus 


in: ‘forma pauperis, the only question is whether the company is a pauper, 
and the financial standing of the liquidatór-is immaterial. 


Where a Wourtora Company appoints a liquidator, he is an officer | 


who is appointed under statutory authority and the fact that he is paid a 
percentage of the collections does not bring the cage within O. 8è R. 6 (e). 


_ Perumal Koundan v. Thirumalarayapuram Jananukoola Nidhi Lid. 
(Bakewell and Kumaraswami Sastri, JJ.) 


0. 33 R. 5 (d) —Application for permission to sue as a pauper— 





Doubtful question of limitation—Decision on, whether permissible. : 


Order 83 Rule 5-(d) applies only to causes where the allegations of the 
pétitioner do not show a cause of action and we should appear clearly 
on the face of the petition, ~? posi 


The Court ‘id not justified in determining a doubtful question of 


limitation or hold ‘an elaborate enquiry into doubtful and complicated 


questions of law at the stage contemplated by Order 38 Rule 5. 


Govindasami Pillai v. The Municipal * Council, Kuribakonuns. ie Te 


(Bahewell-and Kumaraswami Sastri, Jd. ) a ‘es 


Or. 41 R (5) (3) j Beurit for dus performance of. decree— 
Order for—Immoveable” property given as security,—Effect—Realisa- 
tion of property—Remedy of .decree-holder—Execution—Suit under 
S. 67 of Tr. of P. Act—C. P. C.—S 47:-—A pplicability. 

Immoyeable property given by ‘the judgment- debtor as seourity tor 

the due performance of a deoree pursuant to an order made under Or, 41 

R. (5) (8) (0) of the Code oan be realised by the decree-holder in execu- 





tion. There is no need in guch a-case that there should’ by anything- 


in the nature of a mortgage suit for sale onder S., 67 of the Transfer of 
Property Act. - a 


-- 


Effect of immoveable property being.. given. as s seourity Considered. :' 


Sadasiva Pillai'v, Ramalinga L. R. 3. I. A.219. folld. 


Subramania Chettiar v. ee ee (Chief Justice f 


and Kumaraswami Sastri, J.) . ag oe 

————0. 41 Rr, 5 and 6 (2)—Applicatcn for stay of salo—Whetor 
lies in an appellate court. 
An appellate court has power under 0.'41 R 5 of the Civil Procedure 


Code to stay the sale of immoveable property ordered by the lower court 


on an application made to such appellate court. 
The inherent powers of the appellate ‘court ‘Clearly recognised by- O. 


41 R. 5 cannot be held to have been out down’ or limited by the špecial ` 


and exceptional power conferred on the executing court by O. 41 R.6 
which rule seems to have been clearly intended “in order that the execut. 

ing court might be comipelled to ‘exercise it in emergent cases for the 
benefit of the’ jadgment- debtor. Kanniappa Chetty v, Manikavasakem 
Chetty (1912) 28 M. L. J. 677. dissented from. 


7 Tribent Sahu v. Bhagmat Bum (1907) I. E. -R. 34 0, -1087 ond Rama: i 


Prasad v: Anukul Chandra’ (1914) 20- ©, L; J: 125 ref. to, 


»* 421 


=- aE 1 
, © a ~ - £ 
r - = « 
> gu = ` E 
- -+ - 
1 
+ 


-U E. Code—Contd. e eee TOO Lu DU piak > 
Lakshmanan Chetty ve Palaniappa Chetty. ‘Baila Aiyar ärid ao e eee 
z Napier, JJ:) i m. AT 0. 


a 


-—— 0r. 33 R: 1—Applicability to päta under Estates Land Act we - 8. 


N —— goh. ii- 8.-4% cl (c) Scope and Effoct—Amard—V alidity—=-- 
“Illegality. patent on face of Award—What is—Award based on errone- ° -, 
. ous view of law—Lffect—English law considered - "a -m ste 2. 
- In a suit by a-member'of a Hindú family-for partition óf joint family = ` >~ 
E in which the defence was'that plaintiff was born blind and 
~ was not under the Hindu law, entitled to any: share, the parties referred . 
7 to arbitrators all the questions of fact and-of law in difference between 
, them and the arbitrators decided that plaintif was entitled only to a 
life interest, in his share-of the family properties. On objection taken . 
e i to the validity of ‘the award on the ground I, that it was .illegal‘on-the. - - 
"2. face of it because ib proceeded on, the erroneous view of law that, though =~ ` 
DASE plaintif was not born;blind, he-was not entitled.to his full tights in.the* — 
family, held that the arbitrators having acted. honestly and to the best of a 
„~, their judgment, their award was not invalid under S. -14 ol. (e) of. Sch. ii 
_ of the Code. ` : $ 
a Soope- -of §.. 14 ol. {a of Sch. ii of the Code and the English ine ‘on 3 
the subject considered, - 
Madepalis Venkataswami. v. Madepalli Surnia: (Seshagirs, Aiyar 


=: and Napier, IIX. - es a oe we 8238.. 
Sch. IJ, Rules, 14,48 and. 24— Guardian of-a minor. referring 7 
minor's interests to arbitration—Guardian revoking submission— Mi 
Nobody to protect the interests of the minor —Award passed, validity of— : 
“ Otherwise invalid’? in r. 15, meaning of Whether passing an award 
i under Such circumstances amounis to misconduct on oe pari of the 
arbitrator . aa 
a ` Where the plaintiff sued the lst defendant. hig brother and the ‘2nd 
defendant, the mirnior’sgon of the 1st defendant for filing an award, parti. + ae 


tioning theirt family properties and for a decree iti terms of the award, and 6" o 
. it is found that the next day after the submission the first defendant who.. 


*. 





was acting as the guardian of the 2nd defendant gave notice to the- arbi-> ° - T 


trator revoking the submission and thereafter he did not‘appear at all in, 
«mee the'proceedings and the arbitrator proceeded to make the partition, no ond i 
ae being there to Watch the proceedings on behalf of the minor and to protect: Ea 
oe his interests, the award is not binding on the minor, and no decree can. be S T: pa 
passed on the award andsthe suit should be totally d dismissed. i a 4 
An award is n>b ipso facto invalid if it cannot be’ shown to be benafi- * = 
i - oial or advantageous to the interests of a minor whose claims are teferred'- ~ 
to arbitration. ~° DURE 
Per Abdur Rahim, J.—It ts open tos miñor Ly a piit” “instituted 
either through 2. guardian or when he. attains majority | to set aside an 
award if he can prove that his guardian was. grossly negligent or acted 
= fraudulently i in conducting the proceedings. before tha arbitrator, ` an 
The facts set out above bring . the award .pasded ° ‘under ‘these circum ws 
stances under ` .the class of, awards ‘' otherwise invalid ” within “the - 
meaning of ol.~(¢) of rule 15 of the and Schedule to the Civil Procedure e 
Code. oe "i o F : z 
The words or being opharwise invalid > in sinuses (c), should not be ` e 
read asg ejusdem t generis with the other cases.mentioned in that clause “ 
and are not restricted to cases where an award is | bad, on gro ands liks - 
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* want of jurisdiction ; on the other hand, they are -meant to include “all” 


oases of invalidity on grounds other than those mentioned. ge 

” Per Oldfield, J.—Arbitrators will fail in their clear duty and-be 
guilty of misconduct if they do not secure ‘for gaok pariy an OUROHURIY: 
to present his oase. > 


~ The duty-of the arbitrator in the ciroumstances sentioned ne a 


“ia to refrain from passing an award go ` long as they are deprived, ofthe - 
power of pagsing ajust one and: either’to'- “adjourn the proceedings in - 
case 2 change in the répresentation of the minor ig probable or if one is 
not probable within the period ‘specified for ‘the return. of the award, to 
refuse to act. The ar bineBuor: g. failure in - this duty amounts- to 


ad; T 


- misconduct. - T N ee Soda og 


a Under 8. a1 (1) óf Schedule II of the Civil Procedure Code, the court 
must be satisfied that the matter has been'referíed and must also enquire 
into the validity of the reference. In such an enquiry, the. question of 
the beñeficial nature of the reference to any minor concerned can be.raised 

Lakshminarayana Taniri y v. Ramachandra Tantri ( Adideer Rahim and . 
Oldfield, JJ.)- ~- Re D ae ee Seas 
- Consolidation— Power of- Appellato - Court—Inlierent power—Emercise of 

„ disétetion in ordering consolidationi— No request for consolidation in 

ihe lower Couri— Whether-consolidation can be ordered inthe Appellate | 


_. Courti—Land Acquisition Act, 88.12, 18 arid 20—A single notice andar i 
ie S. 12 (2) and a single objection by the claimant—Splitting.up of the - 


ar AGN 


- 


- 


- 


> awards by the-District Coiwt—Right_ of claimant- to treat «them as a 


single award. - + * O°. : 


- 


An appellate Court has the inhorant powar’ of consolidating appeals 
before it and the power under S 151 of ‘the Civil Procedura Code may be 


A 


invoked for that purpose. ; $ n 


. Courts should sae whether & & CASE 18,2 ait one for sousolida tion’ as if? ` 


consolidation’ is allowed, ‘the Orown will be depriv ed of the public revenues ~ 
by the reduction i in, the Court fees payable by. the appellants. ‘ 


Where: only one novice was served on the claimants under S. 12 (2) 
of the Land Acquisition Act and there was pnly one objection by them, ' 
there would-prima facie be a single award, The fact that in the arbitra- 
tion proceedings before the District Court, the award was split up. ought. - 
not to be allowed to "prejudice the. right’ of the appellants to treat thé 
award as one and they would be equity bly entitled to consolidation. 


Where the splitting of the awards ‘by the ‘referring officer or by the 
Court mäy not have een known: toihe parties or where there was no 
- occasion for the claimants to take any objection at ` the heating in the 
lower Court, the claimants oan treat the. awards as one and appeal. against | 
them in one appeal. 
Vengu Naidu v. The Députy Collector oh 4 ‘Madura Division. (Phillips, 


Contract—Stratiger — Right of suit—English Law — Applicability— ae 
' M alabar Law—Kanom—Grant of’ Melcharth to third party—Provision - 
for payment of barred arrears-of vent to, Jenmi after redemption— 


Assignment of, melcharth to kanomdar—Validity—Jenms’ s suit to 
enforce provisions of, “agaittst Eanomdar requiring "assignee to. pay 


arrears to Jenmi—Maintainability—Limitation ; Act, ne ad Séc. 18°. 


— Applicability. as oe ~ 
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Gontwast0ontd: co T = SEs >. PAGEB oe. 
Plaintiff, who had granted a kanom | to the 2nd defendant i in 1898, he: 
executed in 1904 a. nieloharth i in favour: of the 186 «defendant by which the ; ae 
latter became entitled to redeem the. 2nd defendant on the-expiry of his E 
3 kanom and to hold the lands himself on a: 4¥esh kanom for 12 years com-. 
mencing ; from the date: of his recovering possession. of the properties. The . 
~ kanom debt payable to the Qnd “defendant ‘on redemption-was subject to- 
reduction by the amount of tha arrears òf rent due-from the 2nd defendant. ..., 
to, plaintiff under the kanom even though a suit for the arrears had becoine aa 
barred and the 1st deféndant-was® required on zedeniption ‘to. ‘deduct this ,. >. 
amount from the kanom debt. and pay it over to plaintiff. By t the mel-”, 

. charth the Ist defendant was ‘also; required t to pay rent from the date of the. a = : 
expiry of the term of the kanom in favour’of the 2nd defendant ayen if, ,:, AE 
there was delay i in gotting possession, The ist defendant did nothing till “~, a 
1909 when he assigned his rights under the melcharth, to the 2nd, stipulas, 
ting at the same time that the latter should pay plaintiff t the arrears, of:rent _ 
due under the-kanom which he had bound himself to collect and pay, The  - 
melcharth. was recognised by plaintiff by @ notice in 1912 demanding. pay- l 

. ment of the arrears from the 2nd defendant.: In a suit-inatituted in 1918 - . _. 
by plaintif against defendants for payment of. arrears ‘of „tent from 1896- - wat 
- ` 1905 and 1910-18, mee pe ? f 
Held per Chief Justice and, Kumar aswami Sastri iy I es (Bakewsll, J T ab 
g dissenting) by virtue of the, assignment of the meloharth, the amount of ~ . 
_the arrears. of. rent was money had and. received. by “the and defendant. for : TY l 
_ plaintiff's use and plaintiff was entitled td sue him for. its recovery; ; and, x 
no portion of the plaintifi’s claim was barred. - a oe 
. Per Chief Justice and Bakewell, J. (Tamari aswami Bastri, J dissent: so a 
_ing).«-The rule- of English `] law that a contract cannot be enforced by. ge : 
` person who i is not “party to-it is applicable’ to Indias. , eae 
Jamna Das. “Rat Autar Pande (1911) 1 Ï. R, 34 A 68. (P. o 
- 7 followed, “- -5e O5 Ee E a TR 
-> `. Per The Chief Justico. Even if the melcharth sontained ‘an implied ' 
$ covenant against assignment, Plaintiff could not by roagon gÍ his recogni- - 
-tion-of the assignment, to the 2nd defendant~q uestion its Validity. sat 
:«, By reason of the assignment Zud: defendant. beo&me bound to redeem ewe 
the old kanom and to hold the demised landé for-a.further term for the «=. l f 
old kanom debt: less the amount: df arrears whioh weré due at the date of - : 
redemption, and, ` plaintiff when ‘he ‘came to-know ofthe assignment, ~> ~. 
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became entitled to insist on hig so redeeming -the-old kanoniand to treat ` ce 
the arrears as money in the 2nd idefendant’s hands had and received to: ' ee 
 plaintifi’s use and to recover it under Art. -62of the Limitation Aob and: 000 
he must be taken to have exercised that’ right. when hê. sni the noticè òf T ae ; 
demand in 1912. mo BONS Raggy ee de aa a Ste a eas, ae 


Even *‘if the redemption should be treated as having talent pings: on* Tapte 
the date of the assignment ‘of the meloharth, under-Art. 62 read with S.` °=" 
18 of the Limitation Aot, tinia would- not rio against plaintif | T) long: ‘ag Ži l 
he was kept in the dark-as-to the manner in. which‘hig rights had been eae 
aftected by the assignment of thé-melcharth. _ A, E E atoa 2 


t -m 


Per Kuniaraswaini: Sastri, J. Inasmuch “ as plaintif recognised both 
‘ the melcharth and the assignment as valid and subsisting transactions, ab . 
the date of the suit, ‘the meleharth was ‘rio at the date of the. . assigamerit “ ee 


ai 


invalid and inoperative ‘by reason of the faiture of the ‘Let defendatit tome 
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Contract—Contd, l . 


ïedéeóm the kanom, and the rights of the parties must be dealt with on f 


the footing ` ‘that the nd defendant remains liable for all legal con- 
sequences that would ao from his being both the kanomdar and the 
assiguea of the mecharth.' >. \.--: 

It is not open to the and defendarit. ‘to oldim the advantages which he 


got by reason of the assignment of ‘the melcharth without performing the- 


= obligations imposed by it anid: Paini was. entitled to sue on n fhe eee 


between the defendants. ae a 


Whether the ein po: plaintift i is bated oñ his right to sue on 1 the i 


arrangements avidehced < by the. anélcharth and its assignment or-on the 
_ ground that the kanom must be - -deemed:to have, heeii-redeemed wher the 
" sBsignment | of: tho, melcharth was assented to by plaintiff, his claim ig not 
barred” inasmuoh as in the former case he would have 6 years within which 
to file the suit and in the latter 37 ‘years “from the date: of his assent, 


Per Bakewell, 3J. .—Tho-demise under the meloharth was not intended ` > 
to take effect until the ` ist defendant recovered possession of the mort- - 
gaged properties from. the and and -the assignment of the benefit of the ~ - 


4 


meleharth was iń breach’ of ‘its terms Aand passed nothing to the 2nd 
defendant and as against him plaintifi had_ therefore no.remedy under 


` the meloharth. TECI Wa e ear aea 


- Ar 


Even if the meloharth i is held jo: come aks openetiod immediately 


~ upon the ‘determination of ‘the term granted by ‘the kanom to the 2nd~ 


` defendant;-the Ist defendant’s obligation to pay a sum of ï money determin- 
ed by the arrears of rent dae’ under the kanom formed part of the ‘con- 


~ sideration ‘for the grant ‘of the melcharth- and was not rent. due under it .- 
a and the agreement to, pay it. does “not run mith. thé land`so as ‘to oS aa ae 
K < uponthe assignee, the 2nd Sefendant. ee a 


oe Plaintifi’s remedy, for rent for the earlier; period i is barred, bit in- w 


suit for redemption he would „be ‘entitled. to Have it oradited to him in~“ 
, taking 5 nn aiccount as between the mortgagee i in Possession. and the mort: * 


~ gagor; the arrears of rent are not a-charge-on the- mortgage moneys and 
cannot be said to be money had and received’ by’: ‘the 2nd defendant for . 


the use of plaintiff within the meaning of Art.. 62 of ‘the’ Limitation Act. © 
“Mamnath Veeitil Tesi ‘Panku ‘Menon y. Thazheth “Meladem Dharman 


' Achan. ( The Chief Justice, Bakewell and. Kumar swami Sastri, JJ. J e l 


` Contact Act; S5..23, 65—Marriage. brocage agreemeni—Suni . of: money 
paid under—Buit-to.r ecover-— Whether lies. and under what. conditions. : 
Money paid by one of the patties to a marriage. brooage agreement to 

-the other.oan: be ‘recovered before the whol - ‘OX & substantial, portion- of 


the agreement is performed. n gee A H 


. The right to recover g- sum-of money oranything élse paid ender an. ae 


. unlawful Agreement ddes not depend upon’ whether “the: transfer of the :. í 


advantage under it. to the: other _ party, WAS, merely ostensible | or. “was: k 


intended to be real, >~ , 
The distinction undér this. hea à, aan in Tédu Coachman Y; ‘Hira: “ 


` Lal Singh (1916) 1. L. R. 43 Col, Tì E, between, agreements contrary . to” 


law or public policy and others whi s would merely Jaye an unlawful 
object is not ‘warranted by S; 28` of the C oniract Act or by the a 


_ lish cases.” 
_ $. 65 of thé Contract Act would not ‘apply. to such & caso, as the 
: words “disoovéred to: be. void!” in that” section refer to’ añ agreement which, 
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Contract Act—Conid. ; . ~ PAGE 
was void ab initio but not then known to the parties 7 be 80, ‘and do not . i 
refer to an agreement of which: illegality must be faken to have been ale” 

ways known to the parties: 3 - 3 


w Where the plaintiff sues to recover a sum of money and he does not 
refer to the unlawfulness of the agreement under wich if was paid, the 
defendent can rely on the unlawfulness of agreement as a defénce only if 
he further alleges and proves that the unlawful agreement or a substan- . 
tial. part of it has been performed. a ‘ 


Per Bakewell, J.—In India, marriage is not denoriliy a matter ‘of 
contract between the parties thereto, but is a status or condition impos- 
ed upon them by. persons who are under a social duty to do so. Those 
who undertake this duty must have regard solely to the interests of their- 
wards and must not Stipulate for a profit for themselves. 





Srinivasa Aiyar v. Sesha Atyar. (Oldfield and Bakewell, Jd). Sa 282- 
——§, 30—Bombay Aot III of 1865, 8s, 1 and-2 -Wagering ae 
tracts.— What.are—Pukka Adatias—Their position z.. - ` cow ~ 805 
8s. 30 and 65— Wagering- COPIE E eee as speurity) 
_ for performance of—Right to recover a ~- l 


Money deposited by the plaintiff with- the defendant as seourity for” ` 
the performance of his part of a wagering contract is recoverable by: the ; 
former, not under the provisions of S.65 of the Contract Aot, but by ~- 

virtue of the general principle of law that a-person ‘whose hands have not 
been tainted by corruption and who has not been a party'to a fraud, is 
entitled to get back the money which he left with another. 
a Ledu Coachman v. Hiralal (1915) I. L: R. 48 Cal. 115. Gelab Chand 
ae Lalubhai (1909) I. L. R. 88 Bom. 411. Har ibansraju v v. Ratanji : 
“7 (1918) I. L.R. 38 Bom. 249. referred to afe 
“+8. 65 of the Contract Act has no application to a case ‘where the J 
_ contract is ab- “initio void. Ledu Coachman v. Hiralal (1915) I.L.R. 48 ` 
- Cal, 115. Parshotam, Veribhai v. Chatrasangiii, 1916) I. D, R. 41 Bom. 546, 
_ Srinivasa Iyer'v. Sesha Iyer, (1917) 34 M-L. J? 919; Referred to 
Srikakolapu Venkataraju v, Gudivada Ramanujam. (Seshagiri Aa 
7 and Napier, JJ.) >.. ii È we - 561 
~~ Court-Fees Act (WII of 1870) 8. 7 (YW) (b) and- (i) —-Byoisars land 

—Suit jor possession of. a plot of land forming a portion of.a- sur- 

" vey number but not constituting a definite share thereof nor separately 

assessed as such—Market value . : 

In a suit bo recover "possession of a speofic plot of land forming part =. 
of a distinct revenue- ‘paying area but not constituting a definite share 
thereof nor separately assessed to reyenue by itself, held that court-fee 
should be paid on the market value’ of the land in suit nese 8.7 T (d) 
of the Court Fees Act. . 

‘Godavarty Sundaramma v. . Godavarty mangas, (4uting a Sesha- ae 


giri Atyer dd. ). 2 a epa aes ote P .6582 
————5. 7 (5) and (6)—Pre- -emption—Suit io enforce right of— AU 
Fe 2 lw, A P a B97 


Griminal Case — Trial ~ Complaint ofz - of fences . triable: ohe - as 
“summons, case’’ and- the other as ‘warrant case '’—Procedure—. 4 
Single’ ‘trial—Order discharging accused Aj feot—Dresh, complaint 
in respect of same of fences commitied in same transaction—maintain 
ability—Cr, P. G, Ss. 247, 659—Applicability. i 


Pa sige 
Uke A = 
a = 
1 


v 12 : 
Criminal Gode—Cowtd. ° p j "a 
Wherè, in a case in which a complaint was made of offences under 8s. 


+ 
ká = 
= 


352 and 504. I. P.O. committed in the corse’ of one and the’ same 


transaction, ‘the complainant was absent on the date fixed for the case-and 


the Magistrate discharged the accused by an order which stated, Complain- 


ant absent. Accused discharged’, held that the order did not amount to 


an acquittal of the offence under S. 852 Penal Code, and that it was not a. l 


bar to a fresh complaint in co of the same offences committed in the - 


same transaction f 


4 


‘Per Abdur ‘Rahim, J: Where two offences x are alleged tg: have been 


committed in the course of the same transaction, one of which is triable as 
. & warrant c&se and the other.as a summons case, the proper ' procedure 
ordinarily speaking is to have one trial .and the casa ought to be treated 
for purposes of the procedure to be followed as a warrant case | a 
Per Napier, J. +—Unless the Magistrate chooses to separate tha two 
offences which are complained of and take them up, one as a warrant 


case and the other as a ‘summons case, the fact that one of the offences 


complained ‘of and tried by him in one ‘case is one punishable by SIX. 
months or less does not.make that part of the trial a Summons case and it 
is not, in such a case, open tothe Magistrate to apply the " procedure 
applicable to a summons case, namely, the pronedurs under 8S. 247 of the 
Code of Oriminal Procedure. 

Raghavaly Naicker v. Singanam. (Abdur Rahim and Napier, JJ.) ... 
Gr. P. Code, B. 195 (b) — Sanction to prosecute — Grant of — Juris- 

diction—Offence of perjury committed before Sub- Magistr ate—Sanction 


by Joiñt Magistrate hearing appealfrom Sub- Magistrate’ s order on 


application for sanclion—Validity—Joint M agistrate not supericr 
Couri—' Of fence commutied in or in relation toa p? ‘oceeding i an a Gourt” 
— Meaning. wer Vo: = es 
Where, on an application to a Sub-Magistrate for sanction for perjury 
with reference to a statement in the evidence of a person examined.before 
him, he granted sanction with reference to another statement and his 
order was on appeal sei aside by:the Joint Magistrate who, however, grant. 
ed sanction. with reference to, the very statement in respect of whioh 
sanction had been applied -for befora the - Sab- Magistrate, keld ‘that the 
- Joint Magistrate had no jurisdiction to grant sanction because the offence 
of perjury was not committed in his court or in relation to a proceeding in 
his Gourt within the - ‘meaning of 8. 195 -ol. (b) of the Code of Criminal 
Procedure nor was he a superior Court within the meaning of the section. 
Bhades@ Tiwari v. — Prasad: 11912) I. L:R. 85 All. 90 dissented 
from. Tots i d - 


Kompélla Ananiar ane v.C iat Pulekadw. (Abi Rahim and 
Napier, JJ,). 4 ate ove - 


— 6s. 247, 289. Applicability ees, wa SR gs 
-—— 9S. 345 —Compounding offences—" Composition a of Couri— 
agreement resiling from complaint before hearing, ef fect of Composition 
before complaint is laid or proceedings. taken in: court, if valid, ` 
The composition referred to in 8. 845 of the Oriminal Procedure Code 
is not limited to-acts dons in Court nor to cases in which the parties con- 
- tinue to be of ‘the same mind until the gase. comes on for hearing before the 
Gourt. Orce there has: been a composition of an -offence compoundable 


under the Criminal- Procedure Code ithe’ matter is at an end and the per~ 
son injured cannot afterwards effectively tesile from the” agteenient. uit? 


~ 


- 
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Cr, P, Code—Cortd. 


- + he chooses to do so, it is for'the Court to enquire from the allegation of . 


the accused that the offence was compounded out of Court and if it finds 
that it was so compounded, to acquit the accused under S. 345. 
-Kanni Rauther v -Inayathulla Saheb (1915) I. L. R, 89 Mad. 946 foll. 
A lawful composition of a compoundable offence can be made even 
before a complaint is laid or proceedings are taken in court, by or at the 


“instance of the injured person. As regards offences which can be com- | 


pounded only with the permission of the court, the operation of the com- 
position ig suspended until the court sanctions it. Keir v. Leeman (184) 
6 Q. B. 808 ref. : : 

Kumaraswami Chetii v. cal Chetti, (Abdur Rahim and 
Napier, JJ.) mh sare ye 


. aoe S., 517—Scope of—The Madras Tans Nuisances Act (III of | 


1889) Ss. 6 and T Conviction under—Sovereigns found in aecused's 
pocket and waist-cloth—No proof that sovereigns had been staked— 
Confiseation of, rllegal, : 


The fact that money is found in the pocket or waist-cloth of ‘a 


person engaged in gambling does not, by itself, lead to the inference that 
it has been staked. Whera a magistrate nonviased the accused of offences 
under Ss. 6 and 7 of the Madras Towns Nuisances Act and at the same 
time made an order for the confiscation of four sovereigns found in their 
pocket and waist-cloth and there was no evidence that the “sovereigns had 
been actually stuked, held that the order of confiscation was illegal. 

Per Ayling, J, B. 517 of the Code of Criminal Procedure, wide as it i is, 
does not confer on a Court an absolute power of disposition of property 
regarding which no offence has been committed and which has not been 
used for the commission of an offence. 


Appaji Iyer, In re. (Ayling and Phillips, JJ.) ae 
Custom,_proof of— burden of proof where custom set up— Alleged 

presumption in favour of custom—Bombay Regulation IV of 1827, S. 

26—Punjab Laws Act, 1872 (Act IV of 1872) S. 5.—Family customs, 


recognised im India—Reguisttes to legal recognition of custom— ` 
Antiquity and certainty—Instances adduced in proof of custom—May ` 


be useful even though all the requisite comaehions are not proved in 

AVETY CASO. 

When either party to'a suit sets up ‘‘oustom’’ as a rule! of decision, 
it lies upon him to prove the custom which he seeks to apply. 

No presumption in favour of custom as against the general or personal 
law is created by claus es such as S. 26 of Bombay Regulation IV of 1827 
or 8. Sof the Punjab Laws Aot: it is only when the custom is proved 
that it is made the rule of decision. 


Mr. Justice Robertson’s judgment i in Daya Ram v. Sohel Singh and 


others (1906) 41 P. R. 390 at-p. 410 (F. B.) approved, 


Custom binding inheritance in a particular family, although foraign _ 


to the spirit of English law, is recognised in India : and if the custom is 


well established imone particular'family, the faot that it might not = 


apply to other families will not make it void for uncertainty. 
Special usages modifying the ordinary law of succession ‘must be (1) 


ancient (2) invariable (8) established to be so by clear and unambiguous | 


evidence. | - 


” 
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.  Custom—Conid. aR PAGD 
Where a large number of conditions have to be fulfilled to iait a l 
custom, and a number of instances are adduced i in proof of that custom, 
it is necessary that one or more examples of each „condition should ba: 42 
established, but it is nob necessary that -all the conditions should be 
proved i in each instance The latter requirement would greatly weaken 
the avidencé by tradition to which in certain oases great weight i is due. 
The best evidence as to custom of inheritance is generally found i in 
connection with the division of land, and Revenue Resords may therefore 
be of great value. 
Mir Abdul. Hussain Khan v. -Mussammat Bibi Sona Dero. (Lord 


é 


Buckmaster) P. Os. ace, x See see we. ` 48 


Customary Law —Sowth Canara—Eushikonam lease — rer posses- 
sion after ewpiry of the term’—Right. to improvements ~-Possession of 
lessee, not adverse—Notice to quit, if necessary. 

Under the customary law of South Canara, as in Malabar, a Kushika - 
nam-lesaes i is entitled to rəmain in possession of the demised land after 
the expiry of the tarm, until he is paid, the value of his improvements. 
Such possession is not adverse to the losior or persons claiming under 
him. Where a kuzhikanam tenant continues in possession after the expiry 
of the term awaiting the payment of compensation, he is not entitled to d 
notice’ to quit unless he is- holding over AS a tenant, with the consent of 
the landlord. ` _ es 

Thema v. Kunhi Pathuma. (Seshagiri Aiyar and Bakewell, JJ)... . 128 


Declaratory decrae—- Alienation. by Hindu - widow— Presumptive heir 

—-Declaration to protect his interests whether, permissible—Specific 

Relief Act, 1877 (Act I of 1877) S. 42, Illustration (6). ‘ 

When a deed is executed, the result-of which may be to prejudice the 
interests of the reversionary, heirs, those heirs ‘though still reversionary 
and though they may never get any title because events may preclude . ~ 
them from doing so, may have a declaration as to the effect of the deed. © ~ 

Janaki Ammal v. Nařayanasami. Aiar (1916) L. R. 431. A, 207=8§1 
M. L. J. 225=89 M, 634, disténguished. `’ 

Saudagar Singh v. Pardip Narayan Singh. (Lord Parker), P; e ac 67 
Decree.— Security for ‘due ‘performanca—Realisation of—Remeñy of 
deoree-holder. Distinction between case where money is given as security 
and one in which immoveable property is given a8 seourity - eC, BA 
——_ —— Setting aside: ‘Fraud-Tendering of falso evidence ond “suppression 

of evidence—S uit to set aside a decree, if maintainable. ` 

A suit will not lie to set aside a judgment. on the ground ` “that it was- 
obtained by false evidence tenderad at the- trial and by the suppression of 
evidence. i ae 

Venkatappa Naick v: Subba Naick; (1905) LLR. 29 M: 179 overruled.” pe 

Chinnaya v. Ramanna (1918) I. L. R. -88 M. 208; Munshi - -Mosuful’ j 
Hug v. Surendra . Nath Ray (1912) 16 0. W. N., 1002.. Cani Huar RA 
Lachmi Narain (1915) I. L. R. 37 A. 585, relied om. =.” 

Kadirvelu Nainar v. Kuppusami Naicker (The oni Justice. ar ee 
Sadasiva Aiyar and Spencer, JT) FP. B. at 590. 
Deed—Construction— Release when operative as & conveyances + a. 5B 
Easements Act, 8. 15 — Basement — Acquisition. by prescription - — , 

Servient tenement- owned by Government—Ewercise of casement in | 2. 


respect of, for 39 or 40 years—Assignment of property by Government 


~~ 


e 
i 


_ easement had been' exercised by A only for 80 or 40 years, was assigned by . 


15 


4 


Easement Act —Contd. 


io private individual Ef fect on rights of aes —“ “ Belongs. to 

Goverment’ in last para — Meaning... wea us 

The words '‘ belongs to Government” in the last paragraph of 8. 15 
of the Fasements Aot refer, not to the time of suit, but to the time during 
which the easement is enjoyed. : 

Where, property belonging to Government and in respect of which an 


Government to F, a private individual, held that the assignment ‘had not 
the effect of rendering the easement absolute as against B on the ground 


that the 80 or 40 years’ enjoyment nous be sufficient as nee him 


under S. 15 of the Act. 

Semble, Where the 60 years’ pericd has nearly expired, during Govern- 
ment ownership of the land, and the land is then transferred by Govern- 
ment to a private party, the acquisition of the easement might be held to 
be completed when the deficiency was made up by subsequent eaigyaient 
against the transferee. 

Srinivasa Upadya xv. Ranganna Bhatta. (Ayling and Phillips, JJ. ae 
Estates Land Act — Suit in Revenue Court undor — Appeal to 

District Courl—Order of that Cuurt directing return of plaint for 

presentation to proper Court—Appeal to High Court—C. P. Code 

Or. 43, R. 1—Applicadility to suits under Estates Land Act— Practica 

— Appeal under Or. 48, R. 1 converted into revision under 5.115 of 

the Code—Jurisdiction of Revenue Court— Conditions of —Defendant’s 

plea if will af fect jrisdiction wee vee 

Order 43, R. 1 of the Code of Civil Procedure, 1908, which gives 
“a right of appeal against an order passed under O. 7, R. 10 thereof is in- 
applicable to suits filed in Revenue Courts under the Estates Land Act. 

Where in an appeal in a suit under the Estates Land Aot the District 
Court held that the suit was not cognisablé by the Revenue Court and 
directed the plaint tobe presented to the proper Court, Meld, that no 
appeal lay to'the High Court against the order of the District J udge. 

Their Lordships -however treated the appeal as a Revision Petition 
under S. 115 of the Code. 

When the allegations i in the plaint bring the case within S. 77 of the 
Estastes Land Act, the suit must be filed in the Revenue Court and the 
jurisdiction of the Court will not depend upon any pleas the dsfendant 
might raise The fact that the Court may have to go into complicated 
questions will not affect the jurisdiction of the Revenue Court. 

Polemora Thammiah Naidu v. Sri Maharani Lady Gajapatht Rao 

(1910) M. W. N: 481. foll. 

Venkata Ramayya v. Chakati Veeraswamigadu, (Spencer and Kumara. 

swami Sasiri, JJ)... isi 
Evidence Act, 8s. 33 and 165—Suit to ao ce agestradiod of awill— 

Judgment, based on evidence adduced before the registering authorities 

and treated as evidence in the suit by consent of. parites— Judgment 

unsustainable 

In a suit under's. 77 of the Registration Act to enforce registration of 
a will which the Registrar had declined to registor, the court below based 
its judgment solely on the evidence adduced before the registering 
authorities but which was treated as evidence in the suit by the consent 
of both the-psrties. There was nothing to show that the conditions 
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Evidence Act—Contd. ` ar " : . 


. prescribed by'S. 33 of the Evidence Act existed go as to are the recep- 
tion ofthe evidence. Nor was it shown that the evidence was relevant 
under any other section of the Evidence Act. , 

Held that, having regard to the stringent p-ovisions of 3. 165 of- -the 


Evidence Act, the judgment of the court below was unsustainable ag it was- 


baged on irrelevant evidence 


Sri Rajah Prakasarayanim Varu v. z Venkala Row (1912) I. Li R. 88 


M 160, dissented from. 


Ponnusami Pillai v. Singaram Pillai. ating and Sihat dae. . 


TY eem yA ap. an = si 

Foreign Judgment—Validity—J agent based on erroneous view of law 
—Judgment opposed to natural justice—What is .... 

Godaveri Agency Rules, Rr. 8 and 16—Dismissal of suit for default by 
Assistant Government Agent— Appeal to Agent—Order of Agent direct: 


ing Assistant Agent to restore the suit to his file, and try the same— i 


High Courit— Revision. 


A plaintiff whose ‘suit was dismissed for default by the Natani l 
Government Agent appealed to’ the Government Agent of the Godaveri - 


District, who without hearing the defendant, diracted tha suit. fo be re- 
stored to the file of the Assistant Agent, to be heard and disposed of accord- 
ing to law. The defendant preferred a petition to the High Court under 


R. 8 of the Agency Rules, to direct the- Agent to review his judgment. 


Held, that the order of the Agent was not a decree within the meaning of 
R. 8 and. therefore the petition to the High Court was incompetent., Sri 


Pedda Vikrama Deo Garu v, » The Maharaja A Jeypore (1916) 4 L.W. 499, 


followed. 
The proper ORR of ‘the petitioner was to submit a petition to 

Government under R.'16 of the Agency rules and the Government might, 

if necessary refer the petition to the High Court. on, of i 
Venkata Negabhushanam v a ae ‘Rahim and 
Kumaraswami Bastri, JJ.) 


——— Rr. 10 and. 16 — Order by TI Huni fin execution’ ofa decree 


of the Government Agent's court—Appeal 


The Government agent acting under Rule 10 of the Godaveri Agency 
- Rules employed a Munsif to execute a decree of the ' Agent's court. The ' 


` 
* a 


: 624 


Ageney Munsif made an order’in the course of the exectition proceedings a“ 


against which the decree holder filed an appeal iu the usual form of a 
petition to the Government, under R. 16 of the Agency Rules. 


Held, that the ‘order of the Agency Munsif was not a deoree, the 
provisions of the Civil Procedure Code not being applicable to the cage, 


and therefore no appeal lay against the order. 


t 


The order of the Agency Munsif could not, in law, be said to be a’ 


proceeding of the Government Agent soas to attract the operation of Rule 


16 af the Agency Rules The proceedings of a subordinate officer of a 


court of justice do not become the proceedings of the court itself unless 


' the statute law makes them so in respect of particular matters or unless 
those proceedings are submitted to the presiding officer of the court and 


adopted or approved of by him. 


Maharaja of Jeypora v. Nila Devi Pata Mahadevi Goru (1902) l L. ; 


R, 27 M. 109=18 M. L J. 161. distinguished 


` Manyam Mahalakshmamma Garu k Muchika Appaaraju. (Sada “ 


siva Aiyar and Baleets dd.) ee 


17 
Godaveri Agency Rules—Conéd. 
The desirability of a revision of the Agency Rules, pointed out. 
Guardian and Ward—Bond by guardian—liability of ward under—Bond 


_ 


for proper purposes— Effect as va dee 
— Wara entitled to mere ones successionis— Guardian’s disposal of — 
Validity LE OE ope 


Guardian ship—Testamentary erates = Appointment ee father or other 


Manager in respect of joint family property of other. members— — 


Validity sis 
Hindu AET T E T of aidaa Segan given, cannot 

validate ~ Deed-—Construction—Release when operative as a conveyance 

—Pleadings— Amendment of—Fvents subsequent to the institution of 

thé swit—Power of Court to taks cognizance of, and grant relie f accord- 

ingly—Suu for redemption claiming as heir—Relief on the strength 
of a conveyance from the true heir obtained by plaintiff subsequent to 
the institution of the suit, if can be granted. 

The subseguent assent of the sapindas will not validate an adoption 
by a widow who had no guch assent at the time of the adoption. 

A document though styled a releas can be treated as a conveyance if 
it appears clearly that the intention of the executant of the dooument was 
to transfer his rights. 

In 1914 plaintiff brought a suit for redemption of a mortgage execut- 
ed by the widow of the last male owner, alleging that he was the son of a 
person adopted by the widow. The defendants in their written statement 
questioned the legality of the adoption of the plaintiff's father, whereupon 

. the plaintiff obtained a conveyance of all bis rights from the person who, 
but for the adoption, would be the heir of the last male owner on the 
death of the widow inthe year 1902;and ina supplemental written 


statement filed by him plaintiff relied on the conveyance as giving him a. 


right to redeem. An issue was also raised on the plea set up by the plain. 

tiff in his supplemental written statement. It was found that though hig 
adoption was invalid in law, the -plaintifi’s father had been in possession of 
the estate as the adopted son of tue last male owner and that the plaintiff 
went into possassion of the properties on the death of his father, without 
any objection from the reversioners ; that the plaintiff had instituted the 
suit for redemption in the belief that his right was unquestionable; and 
that when plaintifi’s title was questioned by the defendants he put himself 
right by obtaining a conveyance from the next reversioner. It was algo 
found that at the time when the additional written statement was puf in 
by the plaintiff and for @ long time thereafter, the right to redeem the 
mortgage would not be barred and that otherwise there was no prejudiee 
to the defendat by allowing the plaintiff to amend his claim. Held, that 


in the circumstances of the oase, the Court should grant’ the plaintif a . 


decree for redemption on the title set up by him in his additional written 


statement without driv.ng him to a fresh suit. 
Kishandas Rupchand v. Jicchappa Vithoba, (1909) I L,R. 38 B. 644 


Referred to. 


Mathura Mohan Seha v. Ram Kumara Saha and Chittagong District 
Board (1915) I. L. R. 48 O. 790, 817 Rangayya Reddy v. Subramamea Iyer,. 


(1917) I. L. R. 40 M. 365 Distinguished. 
*  Doraisawmi Pillai Y. Chinnia Goundan. (Lhe Chief Justice and 


Kumaraswami Sastri, J.)... ase nee sh 
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Hindu ERE ; ena te Pinga g PAGË 
i Adoption by widow—Consent’ of Sapindas— Revocation —Validiti ae xk 
Conditions—~—Propriéty of reasons for revocation if and when cat! be» nape Tah 
scrutinised by Court—lapse of time after conschnt— Death of conséintor® l 
l — Effect. ' ak o% : 
Held; Sapinds a who has voluntarily and bone fide given his oon- 
sont to an adoption by a Hindu widow cannot arbitrarily ‘withdraw his ~ 
consent. Where a Sapinda who has ŝo given ` his consent professes to 
revoke it without assigning any reasons, it would be wrong for the Court 
o speculate as to what might have led him to act in the way he did. -tt UE 
Where a Hindu widow who-has inherited’ thé property of her con i 
makes an adoption, she will be divested by her adopted son òf the inherit- ` 
ed property, even though it constituted = self- noguisision: of the’ ` 
deceased son. ` e 
Per Seshagiri Aiyar, J. ; Semble. It i is open: to & Sapinää io revoke ` i 
his consent before it is cote upon. 
- Neither mere lapse of time ‘without’ more nor the death of the con- 
-senting Sapinda, would’ invalidate the-duthorisation. - -'- 5 
Quaere whether, when a Sapinda purporting to revoke his consent 
acts honestly. and puts forward grounds which would’ satisfy a° person of.. 
ordinary prudence that he was acting to the best of his knowledge and- 





belief, it is,open fo Courts to scrutinise, his reasons. ea 
Suryanarayana Y, Sunkuru Ramadoss. (Ayling and Seshagiri Ara: 
Jd). one m a 





Debis— Son’ s liability for father’s 8 dabls—Liability of ancestral .- 
joint family property—Clatm of.right based on.& general Rule subject. 

- to exceptions will nol:be entertained by: Privy Council unless raised in 
Courts below— Right. of creditor to proceed against ancestral property = 
of Hindu joint family for father’s .debis—May be waived by his own .:2-- 
election to proceed” against his debtor -only—Syinbolical- ‘possession. s.. 
when Sufficient to interrupt adverse possession. ; 

The general rule of Hindu law is that .the ancestral property ina 
joint family may be made liable for the -father’s debts, unless those debts 
are shown to have been for an illegal. or immoral consideration :.but this . 
rule is not always applicable. e. g., the creditor’s conduct mays evidence 
his intention not to resort to any such right. 

Where therefore it appeared that.the interest of the P ER had b been 
taken in execution, but it-was sought in the Privy Council to extend- that 
interest beyond his life on ae ground that: me sons were hate under the 
aforesaid rule : i ga. Ae te 

Held vthat such an ceca Was 00 longer: open to: the attaching 
creditor, as there might have bagn an answer to it if it had been raised | 
in the Courty below. - TE 2 oe Se 5g 8 

Symbolical possession is sufficient to interrupt adverse possession if 
the adverse possessor are parties to the proceedings in which it is given. 

Juggobandhe Mukerji v. Ram Chandra Bysack (1880) 1 L, R. 6 Cal; 
584 (F. B.) followed Se. ane 

Thakur Sri Radha Krishna v. Ram Bahadur, (Lord Sumner), P.O... 2 97. 
Grants for inherilable purpose s—Privaté charities—~ Devolution af > T 
the right of management— Rule where the grant itself is silent: Se 

The general rule of Hindu‘law is that the right of management of : 
private charities passes to the natural heirs of the original Breneees and =€ T 
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if there is no other: arrangement or usage’ and; no séheme’. séttled by the - 
- “Court, “will be exercised by thé managing members of the family Hornt; ` 
partition or‘in turn-by. the several heirs afler-partition. ms re . x 
But this rule does not apply (1) when there is an express provision oe = 
the contrary in the original grant, or (2) when’ there is a-sufficient:indi-.- ` 
‘cation in the surrounding circumstances.of the case thata devolution.of ©. 
the management: to the heirs of the original donee is Ingonsissent ‘with 
the founder's purpose. ~; : x 2 p. 
-A Hindu scveriegn granted certain lands to S. his -guru or spiritual = -~ 
_ preceptor;-some without condition, and others for'specified ` religious pur 4 on 
poses. The original guru’s descendants in ‘regular ` succession filled this © -” 
office and enjoyed “and managed the lands. ` ‘The Raj waa escheated. The ~** * 
then guru; who was the first to "leave more than-one son, subsequently ae 
- died leaving three sons. The eldest of the -three was installed as° guru. = 
Thereaiter one of bis younger brothers - sued for a share in ‘the -non “ 
religious properties and in the management of ths religious properties. ures 


o 
Held, that as regards the non-religious properties thére was nothing 

to take thei: descent ouf of the ordinary‘rule of inheritance and that ’ 
j plaintiff was entitled to partition: but that as regards ‘the religious proper- 

. ties it was the founder's intention that they should be’ „admini stered by 

‘the guru as head Of a mutt, an office not divisible among the membars of 

a family, and this being s0,-the Indian Courts had no jurisdiction’ to get 

tle a scheme, the only object of which would be ‘to take’ away thë sole’ ~ 

power of management from: the eldest son. - Í 


Jafar v. Aji (1864) 2 Mad. H C. R19. and 2 rimbak vL 
(1895) I. L. R. 20 B. 495. approved. l 


an Sethur amaswaniar v. Sri Mer uswamiar, (Sir en Phillimore) |. >; 
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2 R to Step. Horhe A we MT 
—Joint Family— Father and manager—Bond in ne of- -Discharge * l 

of liability wnder—Payment during life-time of father to one of. hig 


sons only—H ffeci— Payment to one of heirs of the promises under -a 
bond—V alidity. 


P Payment to one of the Co heirs of a promises under a bond does ` not 
discharge the promisor trom his liability to'pay under it. This principle’ 


is applicable to cases of payments made to a junior member of a Hindus 


family ‘during the life-time of its manned in whose’ pee the bond was 
“executed.. er 
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Held, that the liability of the soles under a bond executed in favour 
of a Hindu father, who‘was also the manager of-the joint family E bi 
self and his sons, was not'discharged by paymenë made, ‘during the- t j 
life-time of the father, to one of his sons only : te a 


Aukalamma v.\Bellam C hetichayya (Seshagiri Ain yar and Nave 77. ia : i 
—- —Joint family —Manager—Partnership between him and stranger— . 


` Dissolution—Right of junior members bo sue e for— Partition among mem- - © -~ l 
bers of family — Effect 


eon 
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AEE a | oiut ‘Family—Partition suit-~ Barred debt due by: some members 
et BO others—Claim to—Maintainability . ... E arin 32 
7 a. Mitakshara—Joint family - Self- -acquired prover! y—Gains obtained z 


From an education ‘received al the expense of the doni family—Are 
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' acquired at the expense of ancestral weelth must be shared with the 


zo. they partible—‘' Science acquir ia at the empeise of ancestral wealth” 


Special and general eduction. - Pa 


= .Paak 


Although the Mitakshara lays down that- * what is earned by science «~ - 


which are the result, not of the education iia at the expense of the 
joint family but of, the peculiar ekill,. mental abilities and individual 
effort in applying and improving such education exercised by the person: 
educated at the expense.of the joint family. There is no authority-in the 
Mitakshara for the contention that gains .made personally and without, 
the aid of joint funds by a member of a joint family who received an ox- 
dinary education suitable to his position as a+: member of the family to., 
which he belonged should,in’ law be regarded as parglbie and not as his 


self-acquired property. . ` foo., 
Metharam Ramrakhiomal v. Rewachand Ramrakhiomal (Sir Jomm 
Edge), P.C aar te aoe ace ape 


Ee M aTa — Mortgage, of jomi property by manager who is 
not the faiher-— Burden of proving necessily—W hether a mortgage 
without necessity binds mortgagor's own share. 

The mortg age of joint estate made by the manager of the property,.. 
who is not the father of the other members of the joint family; can only, 
ba justified ‘so far as it is wanted for the joint family purposes. If the 

necessity cannot be established by direct evidence it may be assumed if it 


can be shown that resonable care was taken to ascertain if such circum- ` 


stances existed and the transferes acted in good faith. In either case 
the burden of prooi lies on the pərson who olaims the benefit of the 


a 


mortgage. 2. 
If the mortgage debt was not incurred for necessity, not even the 


mortgagor's own interest can be sold in enforcement of the mortgage. 


Narain Prasad v. Sarnam Singh (1917) L. R. 44 I. A. 163=83 M. L. J. : 


39==39 All, 500 followed. 

When the mortgage is fora larger amount than the necessity war- 
rants, it will only be upheld to the extent -to which- necessity has been 
proved. 

A zemindar, manager of a joint family, mortgaged three joint villages 
for Rs. 8,000 to pay the Government revenue. The lender suing on the 


mortgage, other members of the joint family contested the validity of the: 


mortgage: It was proved that Rs. 1, 698 -odd were actually- paid as 


revenue of two of the villages out of the money lent; but no evidence was 


given as to the disposal of the balance. 

Held, that the mortgage was enforceable to the ožini of Rs. 1 ,698 
only against the joint villages and that as regards the balanoe, not even 
the mortgagor’s own share in those villages was bound. - 

_ Anant Ram v. The Collector of Etah. (Lord Buckmaster).(P. O.) s 

Partition Filing of plaint for partition by neat friend on behalf 
of minor co -parcener—W hether effects severance in stalus—Death of 
minor after filing of plaint but before written statement is filed—Eeoffect 
of— Whether cause of action survives to the mother as the legal 
representative of the minor. 

Where a suit was instituted on behalf of a minor co-parcenor for 
partition o of the join family property, and the minor died after tiio fling 
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Hindu Law-—Conid. : i i a 
of the plaint but before the filing of the written statement, and the 
mother of the minor plaintiff applied for permission to be brought on the 
record as hig legal represéntative and to continue the auit. : 

Held, that the filing of the plaint did not effect a severance of the 


joint status of the family and the mother ‘was not entitled to continue 
the suit. ; 


The option vaeg'ed in each individual member of a Hindu-family to 


effect a severance of status cannot be excercised by another acting as next 
friend on his behalf. 


Chelimi Chetti v. Subbanna. (Abdur Rahim and Oldfield, JJ.) 
—~—Paritiion Deed—Construction—Division of some items of joint 
family property— Division in status—Presumption 

A partition-deed entered into between: a Hindu father and his gon, 
after reciting that they had till then lived as members of a joint family 
and that owing to differences between the women in the house it became 
necessary to effect a partition, proceeded to divide the joint family 
Properties Letween the sharers, except the outstandings which to the 
knowledge of both the parties were considerable and to which there was 
no reference in the partition deed. 


218 


Held, on the construction of the partition deed that the father and ` 


son became divided in status and that the Sutstanding: therefore ceased 
to be their joint family property. 

Per Chief Justice;—-The mere fact that the members of a joint Hindu 
family execute a document dividing particular items of property does not 
raise a presumption that they intended to become divided in status. If 
guch a presumption ig to be raised there must be something else in eae 
document to raise it. . 

Per Seshagiri Aiyar, J.: Once a partition is proved, the presumption 
arises that it effected a complete severance of interest 

Vydianatha Iyer v. Aiyaswami Aiyar (1908) I. L. R. 82 M 191: 19 
M. L.J 91 Anandibai v Hart Suba Pai (1911) I L. R. 35 B. 293. relied 
on. Subba Reddi v. Alagammal (The Chief Justice and Seshagiri Aiyar, 
J) T us m iva 
——-—— Permanent blindness after Neti akai frou a share of the 

family property . 

Under Hindu Law blindness, to causeexolusion from inheritance 
must be congenital. Mere loss of sight which has supervened after birth 
is not a ground of disqualification. Incurable blindness if not congenital, 
is not such an affliction as, under the Hindu Law, excludes a person from 
inheritance. 

- The rule laid down in Rajkumar’ Sarbdhikari’s Hindu Law of Inheri 

tance. p, 956 adopted by the Board. 

Mohesh Chunder v. Roychunder Mohun Roy (1871) 14 Ben. L. R. 278. 
and Murarji Gokuldas v Parvatibai (1876) I L R.I. B 157. approved. 

Mussumat Gunjeshwar Kunwar v. Durga Prasad Singh. (Sir John 
Edge.) P OC. 
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` ——-——fight of a reverstoner to property held by a female owner—a mere `` 


" ` spes stccesstonis—Not assignable or transferable—not capable of baing 


dealt with by the ae of a minor. 
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~~ Hindu Law—Contd. +=; on i oo n (PAGE 
> ° Hindu reversioner- er i no “right or- interest. in present? in the oe EES 
> property which a fémale owhér holds for her life.until it-vests in him on: eee 
her death, should, he survive har. Till'tbat time he has nothing to assign -:. 
or to relinquish OF: ‘éven i to: transmit to his heirs.” His right becomes ‘only. --- 
„on her demise, until then ig is mere spes successionis. His gusrdian if he - ` 
happens to be a minor cannot bargain with it on his behalf or bind him 
by any contratotual. engagement in respect thereto. . 
Amrit Narain Singh v. Gaya Singh. (Mr. Ammeer Alt. ), P. GC. ©. wee 293. 
Surrender by widow—-nature and essentials o f—Surrender to a ‘ 
+ °' daughter's son with consent of daughters if valid— Alienation by guar- 
dian of minor—Suit b y minor after attaining majority to recover 
= possession —Limitation Act, Gch. II, Art. 44. 
The rulethat a surrender by’ a: Hindu widow, to be valid, must be - 
of the whole lifa-estate, simply means that she must reserve nothing for 
herself. The gift of a portion ‘of the‘estate to a daughter in consideration 
of her past and future protection of ‘the midon would ` not invalidate the’ 
pilrrender - : me 
There may be a valid surrender’ to a daughter’s’ son with the conseny spat 
of the daughters (the intervening life-estate holders). ~ ~~ -" ce at 
A surrender is not a conveyance’: of- any right by the widow to a 
reversioner but only an extinguishment of her rights so that the rights 
of the reversionet vest at once. The raversioner gets the estate in his - 
own right,-and not because anything is conveyéd to him by the iil 
her surrender being tantamount to har civil:‘death. , 
Mulugu-Kotayya v. ee C handra M owls | Sastri (1916) 31 M. 
L J. 406 foll. A iN ai 
No registered instrument is necessary for & Sinia by the widow : et F 
but if there-be'a written instrument it must be registered. 
No Person can sue to recover -possession of properties: alienated by- his 
guardian during his minority without setting aside the alienation, and a 
suit to set aside alienations by the gnathan is governed by Art. 44 of Sch. — 
II of the Lim. Act. eo - ; ; 
Ranga Reddy v. Narayana Reddi (1905) I. L. R. 28 Mad. ins” oe Ls 
Madugulla Latehayya v. Palla Mukkalinga (1907) I-L, R. 30`Mad. 3898 


foll. 
Quaere, vieitei: sales by raversioners could take- effect when the re- 3 


version actually falls in on the principle embodied in S. 48 of the Transfer 
of Property Act, having regard to the prohibition of transfers of mere ex- 
-  peotancies by Section 6 (a) of the same Act. - - ~- ts 

Lakshmi Naraya v. Mungara daganna (Spencer and F: Wiis vets 

nan.) pies a ee g Oy e T ms ene: 229 

— — Testamentary guardian—Appointment of, by father or manager in. i 
respect of ĉo- parcenary property of minor members, if valid. een 
Under the Hindu Law, it is not competent to’ the only ‘adult co 

parcener of a Mitakshara joint family consisting of himself and his minor - 

co parceners to appoint a testamentary poaa to the co-parcenary proper 

ties of the minor co-parceners. = - a 3 
‘Authorities on the subject considered. ye A ; . 
Shidambara Pillai. vi- Subbayya Poliak, (Ayling: coutts Trotter and l 

Seshagiri Aiyar, JJ.) F; B, ; ‘ ee S eet : = ; 384 5 
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‘PAGE 
——-=—Widow—Alienation by—Reversioner’ g suit to set ‘aside: Nooasaity 


—Proof—Onus-~Quantum-—Lapse of time—Hffoct PoP hen OS ee 319 
—~~—— Widow-Déoision against when rgs judicata as against reveraioner "319 
—— Widow.” Surrender to'daughter’s son with consent of daughter 
—Validity 


‘Indian income Tax Ket (Il of 1886), S. 31 (3)—Indian Income Tas 
(Amendment, Act (V of 1916), S.4 Effect of on agreement. for 
composition of income tan. 

The effect of the new Sub-sec. 3 of S. 31 of the Income Tax Act is to” 
put an end to any subsisting agreement for composition of the income 
tax on the first of April 1916 when the enhanced rates of assessment came 
into force and io any future agreement, when any farther change of the ` 
rate of tax is made. The operation of Sub sec. 8 is, however limited to 
sums which have not become payable and the agreement still subsists as fio 
sums which have become payable but have not bean aobually paid at the. 
date of the change of rate. 

Abdul Sukur Saheb v. Secretary of State for India, (Bakewell, J.) 2104 
Indian Penal Code 8. 430—Mischief by wrongfully diverting ‘water from 

irrigation channel —Diverted water, 903 allowed -to run to “waste, but 

used for agricultural purposss—Water stored for being used by other 

. persons. diversion of —Of fence. ` ; 
The accused entered on the lands of tha complainant and out three 
‘bunds which had been erected ina channel thatran through the com: - 
plainant’s land with the result that the water in that channel ran down 
another channel off the complainant’s land and was utilised by the accused - . 
for sale to ryots holding lands lower down. The accused was convicted of.an . 
offence under 8. 480, Indian Penal Code and the conviction was upheld on 
appeal. It was contended for the acoused in revision, that‘no offence had 
been commitied by him, first because the water diverted by the accused - 
had been used for agricultural purposes and not allowed to run to waste, 
and secondly because the complainant himself had intended not to use the 
water for his own fields but merely to sell ihe use of it to other persons 
though the latter might use it for agricultural purposes. Held; overruling 
—— both the contentions, that the conviction was legal. - 
There is no warrant for assuming that S 480 of the- Penal Code was ` 
intended only to penalise the waste of water and sot the deprivation of a 
persou who has the right to use it. 
Ayannagowd v. Emperor 1, (1882) 1 Weir 507, distinguished: 
`- Ramakrishna Chetty v. Palaniandi, Kudumbar 2. (1876) IL. L. R. 1 
M. 262. Chengama ‘Naidu v. Emperor 8. (1911) M. W. N. 349 
Emperor v. Shiekh Arif 4, (1908) I. L. R. 85-0. 487, Referred to. 
Chidambaram Pillai v. Muhammad Khan Sahib. (Abdur Rahim 
and Napier, JJ.) il ae 
Injunction—Right-to the use of water ina Governarent channel—Right ioi 
based on prescription—Mere ppssessory right—Suit for declaration of 
T ight and injusction—Government not impleaded an the ee . 
of --Incorporeal hereditament possessory right, in respect of. 
In a suit by plaintiffs for recovery of possession of certain olain 
lands from their lessees, the defendants, plaintiffs- also~ asked for a 
declaration of their rights and-an injunction ‘restraining the defendants 
- from causing obstruction to the flow of water from a Government ‘channel 


(H) | = : | a 
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Injunction: —Conid. 


Diguva to the suit lands. The Government, however, was not made a . 


party to the suit. It was found that according to the Govornment register 
the source of supply to the suit lands was ‘another Government channel 


but that the defendants who were in possession of the suit lands as lesees, - 
had, under some arrangement with the Government, been irrigating them . 


for the last 20 or 80 years with the water of Diguva channel which was the 
proper source of irrigation for the defendant's own lands. It was also found 


that the plaintiffs had not acquired a right of easement or any right to. 


take water .irorn the Diguva channel by prescription. . The plaintiffs 


claimed that they must be deomed to have been in possession of the right 


to take water for the suit lands from the Diguva channel through their 
lessees, the-.defendants, and that they were entitled to a prohibitory 
injunction consequent upon a declaration of fheir rights. 

Held, that, in the circumstances of the case, the plaintiffs were not 
entitled to,the declaration and injunction prayed for. The plaintiffs had 


established no rightas against anybody in the water of the Diguva . 


channel, whatever right they might have as against the Government for 
the supply of water to the lands in question. Nor could the plaintifis be 
said to have been in such possession of the channel or any easement with 
reference to it, as to entitle them to an injunction. The grant of a decla- 
ration being discretionary, the court should not grant a declaratory decree 
to the plaintifis in the absence of the Government, the owner of the 


channel in question. Ens 
Narasayya v. Ganapathi Row (1918) I. L. R. 88 M. 280. Kondapa 
Rajam Naidu v. Devarkondu Suryanarayana (1910) I. L. R. 84 M. 178= 
20 M. L. J. 803, referred to. : 
Mahanukali Lakshmiah v. Karnan- Narayanappa. (Abdur Rahim 


k 
- 
one 


and Napier, Jd.) ‘= - ene eee eon 
Jurisdiction —- Small Cause Court —~ Suit for recovery of unpaid consi- 
deration for a morlgage— Whether a suit for specific performance. 


A suit for recovery of part of the consideration that remained unpaid f 


for a usufructuary mortgage is a suit for specific perforraance ; and such 
a suit is not cognizable by a court of Small Causes. 

Rajagovala Aiyar v. Sheil Davood Rowther (Abdur Rahim and Bake- 
well, JJ). - eee. T 


-—Question as to—Defendant’s plea if material fei 
Land Acquisition Act — Appeals under-—Consolidation — Power of 


appellate Court. Sis de sin a 
Land Improvement Loans Act (XIX of 1883) Ss. 4 and 7 (1) (c)— Loan 


for improvement, what is—Sale of land if free of prior qncumbrances — 
Madras Revenue Recovery Act (II - of 1884), S. 42 —Proviso io a 


section, effect of. 





The provisions of 8, 42. of the Madras Revenue Recovery Act (II of. 


1864) apply to sale under 8. 7 (1) (0) of the Land Improvement Loans 


Act and a sale of land under the provisions of the latter enactment is free 


of all prior incumbrances. 


Ramachandra v. Pitchat, Kanmi (1884) 1.L.R.7 M., 434. Chin. : 


nasami Mudali v. Tirumalai Pillai.and Secretary of State (1901) I. L. 


R. 25 M.'572. - Secretary of State v. Pisipati Sankarayya (1910) I. L. R.. 
4 M. 498. referred fo. ` ,.. “ae : a ee 
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Land Improvement Loans Act.—Conid. 

A Joan which was applied for and obtained for the purpose of effecting 
an agricultural improvement does not cease to be such simply because the- 
borrower started the ‘' improvement”’ before he actually received thé ldan- 
from the Government or because a second’ instalment of the loan was 
disbursed by the Government when the first had not been fully utilised - 
within the time prescribed by the rules framed by the Government. 

The words of a proviso cannot be used to extend the operation of the - 
section to which it is attached. But where there is doubt as to the true 
meaning of the substantive part of a section, it is legitimate to look to the 
words of a proviso, in order to determine the proper interpretation of the | 
section, 

West Deorby Union v. Metropolitan Li t Assurance Society -(1871) A: 
C» 647 relied on. 

Sankaran Nambudrigad v. Ramasami Aiyar. (Ayling and Saa. 

Aiyar, JJ.) ee i 
Landlord and Tenant—For feiture—Denial, of title, ana iia 

Tenancy for life, if liabie to forfeiture—Power of Courts to grant 

velief against forfeiture for denial of titlh—Transfer of Property Act, 

S. 111 (g)—Pr inciple of, af applicable to agr icultural leases. - = 


In a suit.to eject a tenant for life on the ground ‘that the latter had 
forfeited his right by denying the title of the landlord, 1é.was found that 
the only act relied on by the plaintiff as a denial of his title was the i inser- 
tion of a recital in a sale-deed executed by the- defendant | of properties _ 
other than those comprised -in the lease, that he was the absolute owner — 
of the properties forming the subject of the lease. 

Held, that there was not, in the circumstances of the case, Sigh a 
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direct and unequivocal denial-of the tenancy as ; , would in-law, worka ~ 


forfeiture and that the suit was, therefore, not maintainable, l 
Per Seshagiri Iyer, J. :—Even in the case of a torlanoy ior life, &., 
denial of the landlord’s title by the tenant entails a forfeiture of the 
tenancy. Assuming that Courts have power to relieve against forfeiture 
in such a case that power, will not be, exercised unless the tenant proves — 
that the denial wes occassioned by the fraud or Mistake of the landlord, 
or by accident and that he was himself neither careless nor negligent. 
Per : Seshagiri Iyer, J. :—(Napier, J, dissenting): The principle 
embodied.in $, 111 (g) of the Transfer of Property, Aot applies to agricul- 
tural leases, - r, 
Avaran Marakarakath Kemalutti v. Pulikkalakatu Puthikath Muha- i 
mad. (Seshagiri Aiyar and Napier, JJ) . eer w 
—~——Kuzhikanom lease —Lessee-in JOEA after expiration ot term | 
—His right to improvement —Nature of such possession—Hjestment 
—Notice to quit—Necessity.  , + 
——--—Permanency of tenure Taniore Di a ict—Temple holding. 
land as ryotwari proprietor —Claim of occupancy rights by tenants—=:: iz 
Onus of proof “Temple récognised as Ekabhogam Mira sidar-—Leaso.! 
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by Manger Thar aim Faisal Muchilika— Execution iof; by tenants.: ~ 


describing ` ilemnselves' as ulavadaikami mirasidar amd pur eae 
Assertion-of: permanent: tentncy—Tffect of. = ie 5 PA a ae 
The village of Sellur in the Tanjore District belonged to a. ile 


F 
a t 


whiôh was registered as the ryotwari proprietor thereof paying revenue ; ° 


— to Government. The paimash account of 1816 showed that the temple Was 
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Landlord and Tenant—Conid - ee d PAGE 
and was paying ‘revenue. in the shape of paddy to Government. ; _In the 
‘paimash register of 18239 the temple was desoribed.as the sole Ekabhegam 
Mirasidar of the village and some of the tenants-of the nanjah lands were . 
described ss wlavadatkani mirast, tenants: During the years 1820 to 1898 .-.. -, 

the Collector of Tanjore who was then in management of the temple and... - 
its properties lat the lands of the village for oultiyation tothe highest. ` 
„bidders for short terms of 1 to 8 years. The actual cultivation ` was done, ie 
generally by, purgkudis who held under no definite term and who were B ide 
entitled only fo. purakudiwaram to be paid by the lessee out of the gross l 
produce. In the yaar 1881 seven persons, the predecassors-in- title of the 
defendants, applied for and obtained a lease of the temple lands from the ` 
Collector on executing in his favour a “ Tharam Faisal Muchilika”. The ve 
-exeoutants of- the Muchilika were variously described, some of them’ ás Pi ' 
purakudis and others as Ulavadaikani Mirasidars but they all ‘agreed to 
pay a fixed cash revenue to the Government though the same was due’ 
directly. from ‘the lessor (the temple) and also to pay the price of the pad: “ 
dy grain besides the punjah cash rent, due to the temple as swamibhogain 
so long as the lands ‘ware in their possession. ‘There were also provisions’ 
for payment of additional cash revenue to Government and: thunduwaram ` 
or additional awamibhoganr to-the temple, if garden crops etd.,.were-raised: . 
or if waste -lands were brought ‘ander cultivation. by-the tenants. . It was 2 ee 
‘algo in evidence that’ the defendants and their predecessors-in-title hadall , 5%! 
along been selling and mortgaging the landg-to the knowledge-:of the-suces-- -o i. 
sive trustees of the temple: In 1910 the truatee of thë ‘temple brought-a 1 
. suit to eject the astendent: after serene Shen with proper notice to . 
quit._ ' ` Eo i © ee, ea 
Held, that, on thé facts of the cage, and having regard to’the muchi-s- . ~ 5 
lika executed by their predéoessors-in- title in the year- -188 2; the ` dofend-- ZER 
ants had no ocoupangy rights . in their p possession: but were ‘merely -` 
holding them under’ a Taly. Tenanoy and that they í Were liable to be in « 
~ ejected. = eit L 
Chockalinga Pillai v. Vaithiligo -Pandara Sannadhi 1871) 6 M. 1: es 
CG. R 164. - ‘Thyagaraja v. Gyana Sammandha, (1887) I. L.R. i1 M,=- -`s 
` 97%. Chidambaram Pillai v. Thiruvengadathiengar (1897) T-M. L. J. sit. 
1. Mayandi Chettiar v. Chockalinga Pillai (1904) I. L: R, 27 M=14" 
M. LJ. 200. Naina Pillai Marakayar v,- Ramachandra. Chettiar,” 
(1917) 38 M. L. J. 84 Relied on. EAE 
- Permanént holding under tyotwari Brbpristora being uritiéual and- 
- exceptional, the onus of: proving that a tenant holding ‘under; B e 
propietor has ` a permanent ri gee of OE EPRI ‘in the a is ‘on- ‘tho---= a 
tenant. ` i “ ee a ae A 
Chidambara Pillai v. T A T. (189%) =f M. 1 JLS 
Cheekaté Zemindar, v. panne nore Dhora: A ss T. L. R. 28 M..818. > -. 
` Referred to. . `> " sa a yt 
. Where. it-is proved, ‘that a- tenait came into EE of ‘end. under aw: 
lease for.a term, the subsequent. assertion of a permanent tenancy, by t the 
tenant cannot cenfer such: ‘right upon him, especially, when-the landlord 
in a temple whose trustee cannot grant. a permanant. lease- of ‘the temple ; 
lands without ‘commititing.a breach of'trust. ara SR t aoan 
Muna Muhmmad Rowther v: m fut hw Alagappa Chettiar. Ahe Chief Cee 
‘Justice and Sadasiva Aiar, J.) T ð D | 
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Legal Practitioners Act. _ PAGE. 
Legal Practitioners Act—Rules under—Rule 41—Speoial importance of 
oase—what. amounts to sa, ee p arr s 488 
Limitation—Admission of appeal after period of limitation . without a 
notice io respondent— Open to reconsideration atinstance of respond- 
ent—Practice of Indian Courls—Stage at which question of limita- 
tion’ should be finally decided—Directions of the Privy Council 7 


a 


- Indian Limitation Act, 1908 (Act. IX of 1908) Ss. 4, 5. 

The admission of an appeal after the period of limitation deprives the. 
respondent of a valuable'right, for it puts in peril the finality of “the 
decision in his favour. Where therefore an order for such admission is: 
made ex parte it is open to reconsideration at the respondent’s instance. 

The question of limitation should not however be left open till the ` 
hearing of the appeal although this may have hitherto been--the usage 
in India. The Courts in that country should adopt a procedure which 
will secure at the stage of admission the final determination of any ques- 
tion of limitation affecting the competence of an appeal, 2 7 


Krishnasami Pantkondar v. Ramasami Chetty. (Sir Lawrence 
Jenkins) P. C. TO oe a es we — 68 
Limitation Act of 1859, S. 1 cl. 12—Alienation by a Hindu woman 
having only a contingent interest—The woman succeeling: to the pro- l 
perty—Lapse of years after succession—Suit to recover property barred 
—Hindu widow sued as representative of the Estate— Decision binding 
on the veversioner as res judicata—Alienation by a Hindu widow~>  _- 
Reversioners not barred afier 12 years from the alienation under the 
Limitation Act of 1859— Lapse of time after .the alienation—E ffect of 
on the onus of proof-on-the alienee to show justifiable necessity. 
Where after the death of the last male-holder, his widow V. and his 
mother G. sold some of the properties inherited and V. died in 1854 and 
G. inherited the properties and she sold the properties in 1857 toa third 
person, who sued the vendee' under. V and G impleading Gasa defendant- 
in the suit and it was dismissed on the ground that @ herself was barred 
by limitation and consequently the plaintiff was barred. «- . 
Held, in a-suit by the reversioner to recover possession of the proper- 
ties after the death of G in.1908, that the suit was barred by limitation 
under 8.1. ol. 12 of the Limitation Act of 1859 as the ‘conveyance by , 
V. & G.. Was not- capable of conveying G’s interests as she had only a >: 
contingent. interest and she could have sued to recover possession, after .-. 
1854 and as she did not sue for possession she was barred and conse- 
quently the reversioners also were barred... og E 
The suit is also barred by res judicaia by reason of-the decision in the, ,- 
suit of 1857 to which G was a party as representing the Estate, the finding |; 
in whioh suit: would operate as-res judicata against any person subsequent. - 
claiming in the interest of the Estate such as tle present plaintiff rever- tee 
- sioner, |; SE : ., os Be ns: as 
Per Seshagiri Aiyar, J.—The rule that under the Limitation Ack of .  « 
1869 if the widow_is. barred by limitation,the reversioners would be equally. “"! 
barred doss not apply to alienations by the widow because where a widow ... 
conveys property no question of adverse possession ag against her ariseg -cd o 
unless the conveyance is inoperative to pasa property. sao g 2 actiat ge 
Lapse of time after the alienation by tle widow.may enable the court... : 
to consider the evidence let.in by thealienee favourably and to pay. more u. s 


ei ` i i ‘ 
: 28 
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attention to -the recitals id the conveyance than would otherwise have- © °.<":" 
‘been done but if can have no weight when-there is no substantiveevidence `~ 


on the question. of „necessity. ` i e a aa 
Kunjam,. Fehkatar amanay ja v. Dejappa Konde (Spencer. and Seshagiri 

Aiyar, JIJ) -= S ity ea ye B19 

———Présatip tion Acquisition. of title pa ; om N eee . 344 





8. 5—Appeal Presentation- after expiration’ of time specified— p~ 
” Order excusing delay without notics, to sia RESE TRN 
—Practice. , e635, 1s . : 68 


—-——8§. 13 —Effect—Suit anai par tners of eon of the defen. 
dants absent from British India for portion_ of the period of- Limita- 
tion— Ef feot-—Plaintiff’s right to dedriction‘of period: (1) as against _- 
all defendants (2) atleast as against, -absentee detendani—English : `; -> 
Law compared—Partnership—Death -of- one: of: the partners—Effect— ats 
Legal representative of  deteased _ pariner— Position and rightsof—-..- -; 
Release by one partner—Binding nature on other.or others——C onditions ee 
Binding nature on legal representative of ‘deceased partner. f 


À, B-and © were-partners. with D in a firm known as the Epoh. Pirm: oe 
A, Band O were also partners .with E in another firm known as the 


i= 


' Singapore Firm,.D died in 1908, and during the course of the winding up. 


of the Epoh Firm, that is, in December 1908, A, B and O lent to the Singa- . 
pore Firm a certain sum of, money. In a suit- instituted in November. - 
1909 by F. the’ son of D, against A, B, O and E for the recovery of - plain- >, 
tiff’s share of the moùey so lent to the Singapore Firm, it appeared that," 
E was not in British India between the end of 1908.and December. 1908,, 
though the other defendants were in’ British India all the.time and that- 
by a bona fide deed of composition. entered. into by the Singapore: Firm 
with its outside creditors," wag on: payment of a certain sum of ‘money... 4 
to pay off those creditors, released from. abit to his partners for any, .- ; . 
moneys advanced, by: them. ° oe ; -o $ ee cance E ae 
Held, (1) that the aes of E Joi Biitish India would under 8.'13 of h vri T 
the Limitation Act, entitle plaintiff to claim a- -deduction sftime as against’ ` 
Evalone and notas against A. B and O also, ‘and the fact that plaintiff’ i 
could have ‘sued-A, B and 0, who were ‘the!co-obligors-of E and -wére” °* = 
within British India ‘during the said period,'was not aground: for: ' - : 
holding that the claim: ‘as against E--was -barred by Limitation ; and > i 


(2) That the relóasa ‘of E was‘in the cizoumstances of the case, 
binding on plaintiff, his remedy, if he had been’ damnified by the conduct “ 
of A, B and O,tbeing-to:sue them for. damages, 2°% ae r 
Effect of 8:":18.0f the Limitation Act in‘ caged in - whe one df hg" e “_ 
defendants alone is absent from ‘British India considered “and compared: 
with the’ English Law on-the Bubiech =. oe ay ete ae es ete a 
The legal representative of a deceased ‘partner of a firm is not by =" ia 


` implication æ- partnera: i oon a PEDE viet g aS ee Saa 
The right of some‘of, the partners of a frh P avoid: a fraudulent release i veui 
oia debt by:the.other partner or pariners.and to-recovér.theirshareofthe >:-: d 
released debt;is personal to them; and their legal: - representatives arg nobuyt 2 it: 
entitled to such a right. Wife deve gob an euge Ae PaaS ae POUR CCST 


After dissolution: by the: death of.one- of: the ‘partners, the sueviving. pe FO 
partners:still have the right’ ot nelsaene -a debt to the'firm. i? cli ‘tekstas 
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Palaniappa Chettiar v. Veerappa Chettiar. (Ayling-and Seshagiri 
Aiyar, JJ.) a z sida 
B. 9—Letter stating that no ERT deed was shown and ihat 


8rd.parties claimed the debt—If acknowledgment may be implied— 


Construction of doouments purporting to be acknowledgments. 


Where, in answer to a letter of the plaintiff, who was an assignee of’ 
a debt, asking the defendant debtor’ to credit the money in a partioular ` 


way, the defendant wrote a letter stating that no deed of assignment was 
shown tv him, that there were counter-claimants claiming thesamount for 
themselves and that he could not therefore credit the amount as desired ; 


Held,that the statement in the letter amounted to an as Jee 


of liability. 

An acknowledgment may be implied as well as express and may be 
spelt out if it be shown that the liability is subsisting; Sukhamoni 
Chowdhrant v. Khan Chunder Roy (1898) I. L. R. 25 O. 844. followed. 


Documents purporting to be acknowledgments ought to be liberally 


construed. 

(Subba Rao v. Parasurama Paltar) (Seshagiri Aiyar, J.)... 

——-~—-§, 19 and.24 (2)—Acknowledgment by partner when binding os on 
partnership — Evidence of express authority, 4 if necessary. 


Direot evidence of a specific authority by a co-contractor or Partner 


to his co-contractor or partner to make acknowledgments or payments 


saving limitation on ‘his behalf, is unnecessary and ‘such an authority 


can be inferred from circumstances. 


(Pandiri Veeranna v. Grandhi Veerabhadraswamé) (Aig, Coutis i 


Trotter and Seshagiri Aiyar, JJ.) (F. B) 


Art. 34—Contineous carriage of jode Oian f cr E er : 


Jor short delivery.—Carrier—Landing ageits-~Bill of lading--Claim 


for short delivery to be made at a cer sam place within a month —Rea- l 7 


sonable condilion  ... wae ee us 


Plaintiff was the consignes of certain timber through the first defendant, 
a firm of carriers by sea. The material portion of the bill of lading was as 
follows: The Company (first defendant) 1s to -have the option of delivering 
the goods or any part thereof, into receiving ship, ot landing them at the 
risk and expense of the shipper or consignee as per charges specified......... 
and is also to be at liberty until delivery to store the goods or part thereof 


in receiving ships, godown, etc., the usual charges wherefor being payable _ 


by the consignee or shipper......In all cases and circumstances the liabi- 
lity of the Company shall absolutely ceasé when the goods are free of tha 
ship’s tackle and thereupon the goods shall be at the risk of the sbipper or 


consignee. ‘' The second defendant, was a firm which had a monopoly of 


landing all the goods from the ships of the first defendant, but on receipt 
of separate charges from the , consignee. In a suit by the plaintiff for 
compensation for that delivery, against both the defendants, ` 

Held, (1) that there was privity of Contract between the consignee 


ey 


and the landing agents, the 2nd defendant , (2) that the case being one of ` 


continuous carriage of goods, the second defendant was a carrier though ` 


not a common carrier within tha meaning of the Carriers Act of 1866, 


and (8) that the suit against both the defendants was governed by Art. 81 p 


of the Limitation Act. 


- 
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Venkata Subba Rao v. Asiatic Sleam Navigalion Co. (1915) I. L. R. 
89 M, 1=29 M. L. J. 842, followed, 


Per Chief Justice—A stipulation. by a Steamship Company carrying on 
business as carriers, that they would not be answerable for short delivery 
unless they were appraised of theclaim at a specified place and within a 
month of the delivery -is not unreasonable. Butaclaim made on the 
landing agents of the Steamship Company who were employed only to 
land goods from the steamers and to take them to the godown, is nota 
sufficient compliance vith the condition. B. I.S, N. Co. v. Hajee Mahomed 
Esack and Co. (1881) I. L. R. 8 M. 107, followed. 

_Mylappa Chettiar v. The British India Steam Navigation Gonna: 
Lid , (Chief Justice and Kumarasami Sastri, J.) 

———Ătt. 44—Applicability—Guardian—Alienation by-Suit by minor 
after attaining majority to recover property alienated—Limitation .. 


———— Arts..57, 04, 62, 145 and 120— Suit for recovery of moneys aa: 
vanced by a partnership consisting of some of the members of a joint 
Hindu family to the family —Partition suit—Barred debt, if can be 
claimed. 

Plaintiff and defendants 1 to 8 who were some of the junior | members 
of a joint Hindu family, carried on a partnership trade for their’ separate 
benefit, even during the life-time of their common ancestor P. who died in 
1906. For his funeral expenses, the partnership spent its own moneys. 
The partnership was dissolved in 1911 and the amount due to the part- 
' nership on the above account by the joinifamily estate fellto tha ` shara 
of the plaintiff # mong the partners. In a suit for partition in 1918, 
plaintiff claimed to recover from the first defendant and defendants 2 and 
8 (who formed a single branch), $ of this amount, the remaining $ being 
the amount which he was ‘liable to-pay as a member of the joint family. 


Held, that the cause of‘action for the partnership to recover the’ 


moneys arose on thé date of the loan, that the partnership could have sued 
the joint family for recovery of this debt notwithstanding that some 
members of the joint family solely constituted the partnership,’and that 
the plaintiff's claim could_not be treated as an item of account in the 
partition suit as it was barred by limitation. : 
Vellayappa Moothai v. Krishna Moothan. (Sadasiva Aiyar and 
Phillips, JJ.) - ee been ve ies 
Art, 62; 8. 18—Applioability - i a sii 





——— Arts. 126, 144 and S TE Hindu Law (Mitak- 
shara)—Joint Pamily--Usufructuary mortgage of family property by. 


father and son—Subsequent sale of entire pr operly by father and 
possession obtained by vendee on redemption—Suit by son or his 
alience to recover his (son's) share of property on payment of propor- 
lionate mortgage amount—Limitation—Starting point. 


Family property owned in equal moieties by a Hindu governed by 
the Mitakshura Law and A, his undivided son, was mortgaged with 


possession ‘by them both to Bin 1892. The.entire property was in 1897 ` 


sold to C by the fathor, as though it were his self-acquisition. In April 
1898 O paid up the mortgage amount, obtained possession of the property 
and remained in possession thereof, 21] along claiming an absolute right 
to the entire property. On his father’s death A, however, sold his half 


share in the property to D.-In a suit instituted on 26th August 1912 by 
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Limitation Aot—Conid. 
D against A, B and C for possession of A’s halt- iii in the property on 


payment of the appropriate proportion of the mortgage amount, held - 


that the suit was governed by Art. 123 of the Limitation Act and, having 
been filed more than 12 years after the possession of C began, was barred, 
Per Sadasiva Aiyar, J.—Even if Art. 126 did not apply | to the caga 
and Art. 144 did, the suit was barred thereunder. 
Observations on the scopa and applicability of Art. 126, 


Munia Goundan v. Ramasami Chetti. (Oldfield and Sadasiva Aiyar, 


JJ.) asi wa - ese 


= Art. 134—Transferee from eee by conditional sale— Whether’ 


takes an absolute interest—Intention—Burden of proof of—Civil 
Procedure Code, S. 11, Explanation 2—-Finding on issue necessary 
for decision, adverse to party in whose favour the decree is passed, 
if res judicata—Res judicata if dependent upon right of appeal. 
Where the plaintiff brought a suit to redeem a mortgage by condi- 
tional sale executed by his predecessor in title to one S. In 1872 and wher 


it was proved that S. sold the property comprised thereunder to V in 1379 ° 
with the intention of transferring an absolute interest, and the intention `` 


of the parties was that there should be an absolute ‘transfer of title. 

Held that the suit was barred by Art. 134 of the Limitation Act as 
more than 12 years had elapsed since the date of the transfar ay tha ori- 
ginal mortgages. 

Per Seshagiri Aiyar and Bakewell, JJ. —Whether a transferee from & 


mortgages took an absolute interest or only a mortgage interest - 
is ẹ question of intention. The fact that his vendor had only ` 


_ & mortgage right would not-be conclusive on the question. The 
real test would be, did he ask for and obtain an absolute right inthe pro- 


perty and believe himself that he was having an absolute interest init? ~ 


The burden of proving such intention is upon the purchaser. 
Radhanath Doss v. Gisborne (1871) 14 M. 1. A. 1. dnd Pande v. Vath 
(1894) I, L R. 19 Bom. 140, followed. 


Karnuswami Thangireyar v. Muthuswami Pillai (1917) M. W. N. 5.. 


Subbaya Pandaram v. Mohammad Mustapha Marakayar (1916) 82M. L, 
J. 85. Singaram Chettiar v. Kalyanasundaram Pillai (1914) 1 L. W. 


687. Baluswami Iyer v. Venkataswamy Naicken (1918) 82 M.L.J. 24 refer- - 


red to. 

The omission from the Acts of 1877 and 1908 of the words “in good 
faith” which were in 8. 5 of the Act of 1859 which was applied in Radh a: 
nath Doss v. Gisborne, does not affect the present question. ` ce ae 


PAGE 


Per Bakewell, J.—If the title adduoed -by the vendor and tlie daed'of ` ` 


transfer to the purohaser are consistent with an intention’ to transfer an’ 
absolute interest the burden will lie upon the ° plaintiff to show that the - 


circumstances of the transfer negative such an intention. 
Where a suit brought by a member of an undivided Hindu family to 


set aside an alienation by-the manager was dismissed on’ the ground -that 


the alienation was a mortgage arid the suit ought to have been one in re. 
demption. Held that the decision as to whether the alienation was by 
way of mortgage or sale operated as res judicata against the alionee į in the 
subsequent suit brought for redemption, 


. Per Seshagiri Aiyar, J.—If there has been an adverse , Anding on--an ` 


isane necessary for the decision of the oase but the final decree is in fayour 


(I) 
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- Limitation Act—Contd. 
of the party against whom the issue is found,suok finding not being incor- 
porated in the deoree, no appeal seems to lie from the decision, as Ss. 96 
and 100, Civil Procedure Code, giye a right of appeal only against decreas. 
Yusuf Sahib v. Durgi (1907) I. L. R. 80 M. 447 Ranganathan Chetty 
_ V. Lakshmi Ammal (1918) 95 M.D. J. 879. Krishna Chandra Goldar 
. v, Mohesh Chandra Saha (1905) 9 O. W.N: -684 Secretary of State v. 
“Swaminatkha Kounden (1911) I. L. R. 37 M. 25=21 M. L. J. 947 Brij 
BehiriLal v. Shivanath (1916) 20 O. W. N. 1854 referred to. 


- 


` A finding if necessary for the decision of the suit is res judicala aven | 


though there is no right of appeal. There is nothing in the language of 5. 
11, Civil Procedure Code, to suggest such a test. The language of Hxplana- 
tion 2 impliesthat the competence of a court for the purpose of res 
judicata is not affected by the fact, that its decision isnot appealable. 
The proper procedure in such cases seams to be for the party to ask the. 
. Court to embody the finding in the decree, so that he may have a right of | 
appeal against such decision. 

Jameitunissa v. Latifumnissa (1885) I. L. R. 7 A. 696 ciated to. 

Muthaya Chetti v. Kanthappa Chetti., (Seshagiri Aiyar and -Bake- 

well, JJ.) aes oat gas See 
Lis pendens—Doetrine applicable only as between eae ina suit 

—Does not apply to alienations by parties ranged on the same side and 

between whom there is no sssue—Transfer of Property Act, S. 52 — 

" Any other party’? meaning of—Should receive a restrictive cons 

truction. — 

The principle of lis pendens is re applicable as between opponents 
with regard to alienations made by any one of them during suit. 

Bellamy v. Sabine (1857) 1 De G. and 8. 566. Faiz Husainichan v. 
Prag Narain (1907) I. L. R. 29 A. 339 at 845 (P. O.), Referred to. 

The language of B. 52 of the Transfer of Property Act, which enacts 
that property cannot be transferred by any party to the suit or proceeding 
go as.to affect the rights of any other party thereto does not compel the 
courts to apply the doctrine as bebween parties to the suit who are arrayed 
on the same side ‘and between whom there is no issue for adjudication. 

The expression ‘‘or any other party” in S. 52 should receive a res- 
tricted construction and means any other party between whom and the 
party alienating there is an issue for decision which might be prejudiced 
by the alienation. ~ 

Manjeswara Krishnayya v. Vasudeva Mallayya, oe Chie Justice; 
Bakewell, and Kumaraswami Basiri, JJ.) .. 

Madras Act JI of 1864. Ss. 59- and 63--Sale op. minor’ S property ie 
arrears of Revenue—Patia tanding in the name of mother—Sustt to 
set aside sale —Limitation— Whether S. 59 applies—Regulation X of 


1831, if applicable—Whether Ryotwart Hstates come within S. 2of + 


Regulation X. of 1831. ' te 

Regulation X of 1881 applies to all estates of minors, pofaauantle: 
settled or ryotwari, of which . the Court of Wards can assume manage- 
ment, irrespective of the magnitude of the estate. : ` 

S. 59 of Act II of 1864 does not apply to sales for arrears of Revenue: 
which are illegal, as contravening 8. 2 of Regulation, X of 1881, which : 
prohibita the sale of estates of minors inherited by them for arrears of - 
Revenue accruing during their minority. . . 


` 
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Madras Act—Contd. is an i T 
The fact that the patta for a minor’s properties v was -wrongly issued in 


the name of an adult does not preclude the minor from invoking the aid 


of Regulation X of 1881. - 
Swaminatha -Aiyar v. Govindaswami Padayachi (Sir John Wallis, 
Chief Justice, Sadasiva Atyar, and Spencer, JJ). 
Madras Court of Wards Act (I of 1902) 8.41—Ss 45 and ¥1—Construction 
Applicability —Unnotified’ clatms—Rights of securred creditors— 
+ Applicability of provisions of section to executing Courts, including 
Decree-Collector—Civil Procedure Code, of 1882 Ss. 321.825 (c) Effect. 
The cessation of interest provided for by 8. 41 of the Court of Wards- 
Act in the case of a claim which has not been duly notified is final and 
the claimant is left to prosecute his lani r remedies for Re amount already 
accrued due to him. $ 
In the caso of secured creditors who have not , notified, S. 41 only pro- 


- hibits payments to: them hy the Courtof Wards out of the uninoum- - 


bared funds atits disposal and does not ‘prohibit the realisation of the 
security and the satisfaction out of the proceeds of the secured creditor’s 
claim. 

The prohibition òf - payment iu S. 42 of the Act must be con- 
fined to the Court of Wards and does not extend to the authorities 
executing decrees even during the continuanca of the superintendence 
of the Court of'-Wards And, when the - Local Goverment exercises 
its power under S. 45of the Act of transferring decrees:against the 
Ward to the Collector for execution, the provisions of S. 41 
as to order of payment do not affect the Decree-Collector, as he is called, 
in the discharge of his duties under 9s. 321-825 (c) of the Civil Procedure 
Code of 1882 which ara made applicable by 8. 47 of the Act. The provi- 
sions of 5. 41 as to the cessation of interest, however, continue to apply 
even in such cases. 3 e 


Depuru Kalappa Reddi v. Umadi Rajah, (1911) 1M. W. N. 75 Cons. Ț 
Srinivasa Ranga Row v. Raja Kumara Venkata Perumal. (The. 


Chief Justice, Bakewell and Kumaraswami Sastri JJ.) "gee 
Madra s District Municipalities Act (IV of 1884) 5. 53—Profeasion tax, 
levy of -—Carrying on business within the municipality, what con- 

stitutes— Question of fact. . 

The plaintiffs, the.Glan Line Steamers Ld., were an Incorporated 
Company having their registered office and head place of business in Glas- 
gow. They owned a line of steamers which plied between English ports 
and the Hast calling among other places at Madras, and at Cocanada in 
the Godavari District. The agents for the ‘ Clan Line’ in Madras were 


Messrs. Gordon Woodroffe and Oo. Under an arrangement with Gordon — 


Woodroffe and Co., Messrs. Ripley and Co. of Cocanada acted for tha 
Clan Line Steamers Ltd.; and received payment by commission. The 
defendants were thé Municipal Council of Cocanada, a District Munioi- 
pality constituted under the Madras District Municipalities Act of 1883, 


Under S. 58 of the Act the defendants levied a profession taxon tha 


plaintiffs on the ground that the latter carried on business as a company 
and as shipowners within the Municipality: The plainiiffs paid the tax 
under protest and sued to recover the same. The facts found at the trial 


wera these. Cocanada was mostly an exporting sea port and hardly any . 


Cargo was discharged there. If by chance any cargo did go to Cocanada, it 
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, -o $4 
morea A 
was discharged from the olan ships into lighters provided by the holders of 
the bills of lading. Ripley and Co., did not handle the cargo though thay 
might occasionally colleot freight and transmit it to Gordon Woodroffe 
and Co. In the matter of booking space in the outgoing ships for cargo to 
‘ba embarked at Cooanada, Messrs. Ripley and Co. had no controlling 
voice but could act only with the previous authorisation of Gordon 
Woodroffe and Co. Most of the arrangements for shipment from Cocanada 
were made by the Cooanada merchants with Gordon Woodroffe and Co., 
either directly or through shipping brokers at Madras. Sometimes the 


Cocanada shippers applied to Ripley and “Co. , to get them space on the | 


Olan ships and their applications wara forwarded to Gordon Woodroffe 
and Co., who generally sent what was called an engagement form 
through Ripley and Oo., to the intending shippers. That form con- 
tained the acceptance and completed the contract. If time was short 

Gordon Woodroffe and Oo. telegraphed to Ripley and Co., instruction as 
to what amount of room was available for the proposed shipper. On re- 
ceiving the authorisation, Ripley and Co., issued a shipping order to the 
shipper who thereupon took the goods to the ship and obtained the 
mate’s receipt and in dus course, bill of lading signed by Ripley and Co., 


- for the master.. If the goods put on board were in a slightly dameged 


condition the shippers obtained clean bills of lading on signing indemnity 
forms addressed to Ripley and Co, Ripley and Co. collected freight and 
disbursed the Clan ships, a large portion of the disbursements consisting 
in payments for stores supplied to the ship under contracts made by 


Gordon Woodroffe and Go. with the suppliers at Cocanada. Held, that- 


the business of making shipping contracts for the Clan Line Steamers, 


Ltd., with the Cocanada Merchants was substantially carried on at _ 


Madras, that the activities of the plaintiffs at Cocanada did not amount 
to a carrying, on of business in the said place within the meaning of the 
authorities and that the levy of profession tax by tha defdndants being 
illegal, the plaintiffs were entitled to a decree forthe amount of the tax 
they had paid to the defendants 

Oases on the subject raviewed. 

Clan Line Steamers Limited v. Municipal Council of Cotanada. 
(Coutts Trotter, J.) oe e ais i isà 
Madras Estutes Land Act. 8. 3 Sub—S. 2 (d), 5. 8, (4) and (2), and 

exception—Acqutsition by one of the inamdars of the entire Kudiva- 

ram interest by gift—Lease of some of the lands—S~ét for rent— Civil 


Court, jurisdiction of —-Whether the exception to S. 8 applies to Sub- 


Ss. 1 and 2 of 8. 8—"' The’ tnamdar”? meaning of. 

Where the plaintiff, one of the fractional share-holders of the 
Melwaram right in an inam village acquired by gift the Kudiwaram right 
in the whole village and he leased to the defendant certain lands in the 
village ou lease, & suit for rent by the plaintfff against the defendant 
-would lie in the Revenue Court and not in the Civil Court. 

The expression ‘‘The inamdar’’ in the exception to S, 8 must be 
read in its strict sense as equivalent only to the owner - of the entire in- 
terest in the inam and the exception should be treated as applicable only 
to Sub-8..1 of B, 8. , 

Rojachari_.v. Manager, Tirumugoor Devastanam. (Oldfield and 


Sadasiva Atyat, JJ.) ese - io , des i n! aee ase 
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“Madras Estates Land Act—Conid. =- “~~ 
Ss. 3 (41), 30 (3) (a) and Sch. A. Cl. (4)—Comutation of rent—- 

" Preceding ten years, '’ mode of computation of— year,” meaning of 

Swamibogham, if ‘rent?’—Consolidated rent agreed to, by landlord and 
` tenant—Objection by tenant that illegal cesses were included, if main- 

tainable— Refusal to commute rent, by Revenue Court—Appeal— 

Forum — Interference by High Court in second appeal. 

The term “ preceding ten years” in S. 40, Cl. 3 (a) of the Madras 
Estates Land Act means the ten years preceeding the year in which the 
Court actually determines the amount: of the commuted rent and not the 
ten years preceding the year in whioh the suit is instituted. The “year” 
which is contemplated by the section ia neither the fasli-nor the calendar 
year but tho year for which the landlord is entitled either by custom or 
by contract, to claim rent. 

Swamibhogam comes within the definition of ‘‘rent’’ in S. 8 (11) of 

the Estates Land Act and is nota cess. Where a fixed grain pattam (rent) 





+ 


has been agreed to as between landlord and tenant, it ia notopen to the . 


tenant to wsk for a deduction on the ground that certain illegal cesseg 


were included therein. The transaction under which the pattam was so . 
fixed will be treated as an arrangement of compromise between the land. - 


lord and the tenant by whioh both parties gave up their respective claims 


to insist upon the actual measurement of the gross produce each year, by . 


which the landlord gave up his claim whether enforceable or not, to recover 
certain cesses and by which both parties finally agreed that the rent shall 
be a consolidated quantity of grain thereafter. 

Where a Revenue Court refuses commutation, an appeal lies to the 
District Collector under Ech. A, cl. 4 of the Estates Land Act and not to 
the District Court and therefore no second appeal lies to the High Court 
from such refusal. 

Sivanupandia v, Meenakshisundara Vinayaga (Sadasiva Aiyer and 
Spencer, JJ.) a eas sa, ae 
Madras Proprietary Estates Village Servic Act, 8. 17— Village service 

inam—HEnfranchisement—-Mortgage after grant of title deed but before 


notification— Validity—Subsequent notifloation-Effect—Transfer of — 


Property Act, S. 48, applicability. ... oat Lia 


Mahomedan Law—Inheritance—Right of—Transfer or Renunciation . 


before veding—Validity. : ate ar sik 


A transfer or renunciation of the right of inheritance before that 


right vests is prohibited under Muhammadan Law. 


Kunhi Mamood v.. Kunhi Moidin (1896). ° A. i: R. 19 M. 176, not- 


followed, 
Musst-Burmut Old Nissa Begam v. Allakhta Khan (1871) 17 W. 


R. (Civil) 108, azplained and distinguished. 


Asa Beevi v. Karuppan Chetty. (The Chief Justice, Bakewell and — 


Kumaraswami Sastri, JJ.) day wk ae 
Malabar Law—Decree for ejectment of tenant on payment of com- 
pensation—Execution of decree, barred—Fresh suit for ejectment, if 
maintainable—Cause of action—Merger of, in decree 
A landlord who obtains a decree for ejectment against a Malabar 
tenant on payment of compensation but allows execution of the decree to 
become barred by limitation, cannot institute a fresh suit for ejectment. 


‘Pade - 
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. Malabar Law—Contd. - : 4, ate bok PAGE. 
° Kutti Aii v.. Chindan (1900) I, L. R. 28. M. 629; dissented from. - - - 
Vedapurathi v. Vallabha Valia Raja (1902) 1. L. R. 25 M: a00 referred 


to. Tp z 
Per Chief Justice :~—-Ordinarily wher a man haa a cause of action-and: 
brings a suit upon it, that cause of action is'merged in the deoree; transit 
in rem judicatum, and then his remedy is in execution, and if he does not 
enforce his remedy and allows it to become barred his-rights are. gone. 
Nyunam Veetil Mayan’ Kutti v. Valappilakath nana (The 
Chief J ustice ‘and Sadasiva Aiyar, J.) si > ou wer 167 
Devaswam—Uralan and Samudayi—Nature - of of fice— 
Suit for redemption of Kanoni by Semudayi ` without reference to 
Uralan—Maintainadility of—Limitatiorn Act (XIV of 1869)—Limi- - 
tation Act (XXXII of Bee nee by preser a if could be a 
acquired under. Sasi PNE es we 
A hereditary samudayi- of a Malabar déevaswom who has been in 
possession ‘and active management of its properties ‘for more than ths 
statutory period without reference to the Uralan, is entitled to bring s 
suit in his own name-‘for redemption. of .a.kanom of the povenwel 
properties. : 
P. E, Urmi Nambiar v.C. M Nilakandan " Bhattathirpad (1803) ce 
I. L. R.4M.-141. Kunyuntert Nambiar v. Nilakandan (1880) I > > 
L. R.2 M. 167. Rama Variar v.” Krishna Nambudri (1880). I, I, 


R. 8'M 270, distinguished. ~ - “an eas ‘es 
Origin and history of the offices of Uralan and Samudsyi in a: Malabar: 
Devaswom, considered. i Ka 
Even before the ann of 8. 29 of the Limitation: Act of 1874, & ` 
person in possession of property for the statutory , period could acquire a 
prescriptive title to the same. ~~ 
Gunga Gobind Mundal v. The Collector of 24 Perg unnahs: : (1867) u l 
M.I.A. 845. Brindabun Chundar Ray v. Tara Chand Banerjee (1873) a 
20 W.R 114. Jagamba . .Goswamini v. Ram Chania, Goswami (1963) 
LL. R. 81. © 314. Radhabai “and Ramachandra Konher v. -Anantrao i 
Bhagvant Deshpande (1885) I: L. R.’ 9° B. 198; followed. ` “Kesava 





Ca 


Pillai v. Peddu Reddi (1875) M. H. 6. R; 95. not, followed. i è 
"Ramah Somyajipad v. Kunhw_ Kutti Kovilammai, (Seshagiri diyor: l 
and Napier; fe ener 5 E aia ts a ig see i 844 


——— Family Karar~ Removal of then Karnavan and appointment 
as Karnavan of then senior anaidravan— Hj fect—Status and rights - 
of new Karnavan—Suit : for his removal on’ ground of misconduct 
— Maintainabdility— Removed Karnavain ` left: with some of rights of 
Karnavan—Effect. l s 


- 


A suit lies for the removal ofa ae recognised as such by i 
family Karar. $ 
, Where by o Karar to whioh all tha members of the tarwad were 
parties, the Karnavan for the time being was removed from*the general 
management and the senior anandravan for the time being was conetitut- 
ed the Karnayan, though the remo ved Karnavan was allowed fo manage ' 
a family temple and its income, held, ina suit for the removal of the 
newly constituted Karnavan, that the Karar'had the-effect of putting an 
end to the tenure’ of: office of- the removed Karnayan and the appointment 
"of the newly’ couistituted Karnavan, that the supercession. of the removed = ~* 


Eg 


` 
tE 
a 
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Malabar Law—Conid. -~ PAGE ` 
Karnavan’s rights by the Karar could not be affected by any subsequent — ~ 
unilaferal act or possession of intention on'his part, and that the newly 
constituted Karnavan became a de jure Karnavan and could ba removed 
by suit for gross misconduct. Cheria Pangi Achan v. Unnalachan.{1917) 
82 M. L. J. 828. distinguished. i i 


- 


Chindan Nambiar v. Kunhi Raman Nambiar. (The Chief Justice,  - 
Sadasiva Aiyar and Spencer, JJ.) (F. B.).. > n ses ; a 400 


————Kanom—Grant of Maeloharth to third patty—Provision for pay- 

ment of batred arrears of rent to Jenmi after redemption—Assignment of 
melcharth to Kanomdar—Validity-Jenmi’s suit to enforce provisions of as - 
against Kanomdar requiring assignee to pay arrears to Jonmi—Maintain- 

ability ... -o ai A aa e o .. 198 


Right of pre-emption of otti’ morigagee——tf arises in involun- . 
tary sales—C. P. Vode, 8. 65 and O. 21, R. 92—whether consistent 
with ottidar’s right of pre-emption. 





The right of pre-emption of an otti mortgagee does not arise in the 
case of involuntary sales, unless the statute under which the sale takes 
place provides for the exercise of such right. The statutory provisions of 
the Civil Procedure Code ag to sales in execution of decrees are inconsis- 
tent with the claim, that the, ottidar’s right of pre-emption can bs 
enforved against a purchaser in court auction. o 


Baij-Nath v. Siial Singh (1890) IL. R. 18 AlL 224 followed. 


Vasudevan v. Iittrarichan Nair. (The Chief Justice, Sadasiva Atyar 
and Spencer, JJ.) Ya D ies we . 412 


Malicious prosecution—Damages, swit for—What the plaintif has to 
prove—Innocence, proof of, if relevant. 


The pivot upon which all actions for damages for malicious prosecu - 
_tion turn, isthe state of the mind of the prosecutor at the time he - 
institutes or authorises the prosecution, . 


Corea v. Peiris (1909) L. R. A. O, 549. 


In an action for ‘damages -for malicious prosecution the plaintiff 
must prove: “(1) that he was prosecuted, (2) that the prosecution ended © 
® favourably to him, (3) that the defendant acted without reasonable and 
probable cause and (4) that the defendant was actuated by malice. The 
question of the plaintifi’s innocence apart from the acquittal, is only an 
elernent of conside ration in deciding whether the prosecution ended 
favourably for the plaintiff, whether there was an absence cf Yeasonable 
cause for the prosecution and the amount of damages to which the 
plaintiff Is entitled. 


Hicks v. Faulkner (1878) L., R. 8 Q. B. D. 167 Abrath v. North 
Eastern Railway Co. (1883) 11 Q. B. D. 440=L..R. 11 A. C. `285 Pestonji 
Muncherji Mody v. The Queen Insurance Co. (1900) I. L.R. 25 B. 882 Cow 
Y. English Scottish. and Australian Bank. L. R. (1905) A. C. 168 
Harischunder Neogy. v. Nishi Kanta- -Banerjea (1901) I. L. R. 28 C, 591 
Nalliappa Gounden v. Kailappa Gounden (1900) I. L. R. 24 M. 59 Ref. to, 

Gopalakrishna Kudva v. Narayana Kamthy. (The Chie l Justica E 
and Spencer, J.), Pati “ne wae 517: . 
Minor—Liability under bond by juanda Bona tor proper purposes — 2 i 
Effect. ... | ae Wo. gh a nae: ee ee IA 


ai 


-+ rl . 


te . 


a 
~ 


~~ 


i 38.7. 
Minor—Conid. : 
Reference to arbitration by guardian —Subsequent revocation of 
submission—Award passed without anybody to protect minor's interest 
— Validity. ee one 
Mirasidar—Right to M EE E PER in Ghingleput Distriot ... 
Mortgage— Mortgage deed—Attestation—Direct evidenca of execution 

required—Transfer of Property Act, (Act IV of 1882) S. 59. 

‘The requirement ag to attestation contained in S. 59 of the Transfer 
of Property Act, 1882, (Act IV of 1882) is not complied with unless the 
attesting witnessds ara able to swear both to the- act of execution and une 
identity of the person performing the aot. 

When, therefore, the only evidence was that the attesting witnesses 


were on one side of a purdah and the executant of .the deed, a pur- 
dahnashin lady, on the other: that her son took the deed behind tha 





a purdah returned with it baaring a signature purporting to be hers, and~ 


seid it had been signed by her, and that the witnesses thereupon attested : 

Held, that the terms of the Statute had not : been complied. with - 
and that the mortgage was void. 

Shamu Pattar v. Abdul Kadir A er L. R. 39 I. A 218= 
85 Mad. 607. followed. 

Padarath v. Ram Nain Upadhi a a915) EA R. 42 I. A, 168=37 AIl. 
474 distinguished. 

It is an unusual course to remand for fresh evidence an appeal which 
has been argued, and which ought prima facie to be decided upon the 
materials which were bafore the Courte below; and thair Lordships 
declined to assent to respondents, prayer for such a remand in the present 
CABG - 
Rai Ganga Pershad Singh v. Ishri Pershad Singh. (Viscount 





Haldans). P. O. st oe “ids aes 
Bpecifio performsnce—Suit for—Suit for recovery of-portion of 
consideration for a mortgage—Maintainability a wee 


= Suit for sale—deoree for sale—sale under decree not in ‘compliance 
with Transfer of Property Act—whether such sale bars mortgagor's/ 
right to redeem—Transfer of Property Act, 1883 (Act IV of 1882) ss. 


60, 88, 82—Questions arising between auction purchaser ai sale under =; 


mortgage decree and mortgagor to be decided in execution and not by 

regular suiti—Code of Oivil Procedure, (Act 14 of 1882) S. 244. 

In a mortgage suit for sale the decree made did not specify a day for 
payment as prescribed by Ss. 86 and 88 of the Transfer of Property Act. 
In execution of the decree the mortgaged property was attached, sold, 
and purchased (with the permission of the Court) by the decres-holder. 
The sale was confirmed. The mortgagor thereafter sued for redemption. 

Held, that as the property and all right, titla and interest of the 
defendants in the suit for sale had in faot been sold under the decree of 
a competent Court, anë such decree had not been appealed, it was” 
immaterial whether or not the provisions of the Transfer of Property Act 
were complied with and that even though such provisions had not {been 
complied with, those defendants were debarred from a right to redeem. 

Held, also that the present suit was barred by 8. 244 of the Code of 
Civil Procedure, 1882, inasmuch asthe questions now raised could and 


‘should have been raised before the- sale was confirmed and -if so raised 


would have’been decided by the Court executing the deoree. 
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Prasunna Coomar Sanyal v. Kasi Das Sanyal (1892) L. R. 19 TA. 
166 followed. . a REE 
Ganapaihy Mudaliar v. Krishnamachariar: N ‘e.> = 468 


~=-— Transfer of Property Act, S. 84—Usufructuary origini = 

Morigagor asking the mortgagee for an aceonut of what is due under 

the morigage with an expression of willingness to pay— Morigagse sel- 

ting up absolute title in himself — Whether, interesi on the mortgage < ' 

ceases to run from that date—Dispensing with tender—Proposal to make 

a iender— Money should be ready for payment— Rule 41 of-the rules 

framed under Legal Practitioners Act—Special importance by reason 

of the large amount involved —Two vakils’ fees. 

When a mortgagor wrote to the usufructuiry mortgagee asking the 
mortgagee to give him an account of what is due on the mortgage and- ' 
expressed his willingness to pay what is due to the mortgagee, but the ` 
mortgagee- stated that under the terms of the dead of mortgage he had 
acquired an absolute right to the property and therefore ha was not bound - 
to render any account and refused to do so and at the same time he - men- 
tioned the balance of amount due and it is found that the mortgagor had, 
not then the money wish him to pay the amouné due, the intrest on the. 
mortgage would not cease to run from the date of the mortgagee’s reply. 

Their Lordships allowed fees for two vakils under the new rule 44 
framed under the Legal Practitioners Act on the ground that the ‘case was 
of special importance having regard to the amount involved, namely about 
7 lakhs of Rupees, though there was no specially- difficult question involv- _ 
ed in the appeal and the vakil for the respondent was not even called. 
upon to reply. i 

Per Abdur Rahim, J. :--The question whether interest on a mortgage 
debt ceases from the date of fender or deposit depends upon the provisions 
of the Transfer of Property Act. That Act lays down the conditions relat- - 
ing to a valid tender and ẹ valid deposit. It nowhere says that even if a 
yalid tender has not been made intérest will cease to run if the mortgagee 
happens to set up a right to the property in himself. 

Per Oldfield, J.:—The foundation of S. 80 of the Transfer of Property 
Act is that liability for interest on the amount due on the mortgage shall ° 
cease from the date of the tender inasmuch as the person who has made the ~ 
tender not merely has to produce money in order to make it, but must ~- 
also keep it ready for payment in court ‘or otherwise. There is a distinction 
to be drawn batween a proposal to make a tender and an actual fender and 
there is no reason why a persen who makes the former should be treated ` 
any better than a’ person who makes the latter. å 

Venkatarayanim Garu v.- Vatsavaya- Venkata Subhadr ayamma 
(Abdur Rahim and Oldfield, JJ) --- ats one 488 
Order—Acquiscence in—Order returning plaint for presentation to proper 

court—Presentation of plaint as per order—Appeal sera order 

returning plaint ae eee es ` 897. 
Partnership—Death of one ‘partney— Effet. —His legal E A 

Posiginn and status of—Release by one partner.—Binding nature on. . 

others—Binding nature on legal representative of deceased partner ... 41 
—————Dissolution—Right to sue for—Hindu Law—ZJoint family— Manag- 

ing member entering into partnership with stranger—Partition among — 

members of family—Right of one or some of other members to sue for | x 

dissolution of the partnership—Hi is or their remedy. in eek crses, 


(J) l l 


k 


= Zz 40 


f ETA Coal: ie Gin í 

A member of a joint Hindu family does not eee spsifacto a partner 
by reason of a contract of partnership entered into by the managing - 
‘member of his family with a stranger. In such a case the position of the 


other member or members of :the family is no higher than that ofa sub- 

partner. Held, therefore, thaf the other member and members could not, 

after becoming divided in status, sue for dissolution of the partnership. 
Remedy of the other member or members in such oases discussed. 
Ganagayya y Ventataramiah. (The Chief Justice, Bakewell and 

Kumaraswami Sastri, JJ) : sia 

~——---~Suit for recovery of money aananesd by one er against 
himself and another constituting a firm—Whether maintainable— 
Or. £0, R. 9, Civil Procedure Code~Scope of. : 


The plaintiff and the defendant’s father were the partners of a firm 


carrying on business at Soomangai and Kyato. The plaintiff had also a 


firm of his own at Rangoon. The Plaintiff alleged that his Rangoon firm . 
advanced sums of money on different occasions to the defendant’s firm of 


which he himself was a partner, that the firm was dissolved long bofore 
the institution of the suit, and that on taking accounts a sum of Rs: 25,000 
and odd was found due to the plaintifi’s firm. Plaintiff sued for 1/4 of 
that sum on the basis that the defendant’s share in the partnership was 1/4. 
The defendants contended that that would not be the sum due on taking 
of the entire account. — 

Held that the plaintiff was practically suing himself and his partner, 
and that the suit was not maintainable as he had not asked for accounts. 

Kashinatha Kedari v. Ganesh (1902) I. L. R. 26 B.739. Chusnder 
Sikhur Biswas v. Ram Buksh Chetlurge (1878) 1 Cal. L. R. 545. followed. 


O. 80, R. 9, Civil Procedure Coda dogs not profess to lay down the cir- . l 


cumstances under which the suits contemplated by that rule would be en- 


tertained, and it would not ordinarily be within the scope of the Civil | 


Procedure Code to lay down any such proposition. 
Lakshmana Chetiy v. Nagappa Chetty (Abdur Rahim and Oldfield, JJ.) 


Plaint — Order returning,- for presentation to proper court — Presenta- 


tion to proper court — Subsequant apperl against order returning 
plaint— Maintainability ; eae aus ze 
Possession — Symbolical possessioa if and when amounts to actual 


possession. dso ose ene 


Possessory right in Tscorporea! heridita ments ee 


Practice — Appeal under O. 48, R. 1, O P.C. “Convertéd into revision. 


——Plaini returned by the Munsiff to be presented to the proper court— 
Subsequent filing of the plaint in the Swtb-Court—Appeal against the order 


of the Munsiff whether forfeited by filing the plaint in the Sub-Court— ` 


Valuation of suit—Suit to enforce right of ‘pre-emplion—Suits Valuation 
Act Ss. 8 (1) and (6)—Court Fees Act, S. 1. (5) and (6)—Madras Civil 
Courts Act, S 14—Suit to be valued wider S. 5. (5.) j 

Where the District Munsifi ordered the@return òf a plaint and the 


plaint was afterwards filed in the Subordinate Court and it was returned. 


again and the plaintiff appealed against the Muusifis’ order of the return 
of the plaint, the plaintiff does not forfeit his right of appeal by electing 


_ to file his plaint in the Subordinate Court. 


-A suit to enforce a right of pre-emption of land is a suit the subject- 
matte! of which is land within the meaning of 8.14 of the Suits Valuation 
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Aot and should be valued for the purposes of jurisdiction in the manner io ae 


provided for ky the Court Fees Act, 8. 7 (5). 3 
Narayan Nair v. Cheria Kalniri Kutt y. (Oldfield and Sadasiva Aiyar, J. J): 897 
——Pleadings— Amendment--Events subzequent to . suit—Court if 





_ and when will take notice of rer ate 258 
Punjab Laws. Act (IV of 1872)—S. $—Custom—Plea of, 'as.a rule ae 
decision—O.us of proof — ~ ane is 48 


Registretion Act (AVI of 1908), S 17 (1) (6) (2. (wi) Serre of . tf 
moneys due under a mortgage—Registration, necessity for Acknowledg- . 3 
ment—Receipt for payment. i 
An agreement in writing by a mortgagee hereby he jagaan & ., 

sum of more than 100 Rs. out of the mortgage money, requires registra- i 

tion to make it admissible in evidence and it could not be relied on as an Po 

' acknowledgment or receipt within the meaning of S. 17, sub-8. (2), Ol. (xi) . 

of the Registration Act. ue aes 
Abdula Khan v Basharat Hussain i 1912).I. L: R. 35 A. 49 (P. C. ). 

Durga Prasad Singh y. Rajendra Narayan Bagh (1918) I. L, R.. 41 O.. 498 

(P. C.) Tika Ram v. The Dy. Commissioner of Bara Banki (1899) I. L.R. 

26 0. 707 (P. C.) Gobardhan Sahai v. Adunath Rai (1918) I. D. K. 35-A, 

202, relied on ; “Shidlingappa v. Chenbasappa (1879) I. L. R. 4 B, , 2853, 

Kailash Chundra Nath v. Sheikh Cenu (1914) I, D. R., 42 0:546, 

distinguished. ,- l 
Lakshmana Selli v. Chenchur amayya (Abdur Rahim and Napier, ST). 79 

Religious Endowment—Temple—Sale of goods on credit to manager— . 
Inability of temple funds. — . 

_ Ina suit to recover the price of fireworks sold on oredit to ‘the manager 

ofa Hindu Temple, the plaintiff is not entitled toa decree against the 

temple funds as the ‘purchase of fireworks i is not necessary for the per- o 

formance of the trusta. 

Paloniyappa Chetty v. ` Sreemati Devasikamani Pindara Sannadhi 

(1916) I. L. R. 40 M. 712 (P. O.), relied on -,., 

Adiraja Arsu alias Kumaraya Ballala v. ‘Sheik Budan Sahib (Bakawan 

and Kumaraswami Sastri, JJ.) ses wis‘ we ~~ «888 

Res judicata—"" heard and finally decided "proceedings ina afo mer 
suit—decision not on the merits, effect of in subsequent proceedings— >». 
§.10, British Baluchistan Regulation 9 of 1896. _ bee 2 
To support æ plea of res judicata it is not enough that the parties a are 

the game and that the same Matter.is in issue. An estoppel by judgment 

arises only when the ‘* matter in issue’ has been ** finally decided.”. _ Po 
8S. 10 of the British. Baluchistan Regulation 9 of 1896 -ig identical in. E 

efleot with 8. 11 of the Indian Civil Frooedure Code. À 
When therefore, iù`a suit on a bond brought in British Baluchistan, `- 

the defence was that the bond had been obtained by fraud, and a previous > ' 

suit by' defendant for cancellation of the bond on that ground had bean - *- 

dismissed by two Courts on-the merits, ‘but in the third (the final Appel- - 

late Court) the dismissal had been upheld solely hodina the suit was nob AE 

properly constituted. : a. 44 


Hold, that the issue as to fraud had nt been “ heard and finally © -9 aad 


decided ” within the meaning .of, S, 10-of tha Regulation, and that: ae 
defence based on ‘that een was evil open to defendant, - a iat BA 


49 


Res judicsta—Contd. = 
Shessagar Sing v. Sitaram Sing-(1897) L. R. a I, A. a0 I. L. R. 24 Q. 
616, followed. 
> ` Abdullah Ashgar dli Khan v. Ganesh Dass(Mr. Ameer Ali P. C. ) sai 
“——~-—Hindu Law—Widow— Decision againet—Bfiect on reversioners... 


Suit based on relationship of landlord and tenant—Dismissal for - 


want of proof of tenancy — Subsequent suit based on title—Maintain- - 
ability... a i a ints - ane 
Reysnue Sale—Bengal Land Revenue Sales dct, 1859 {Act 1l-o J 1859) ; 

"+ Ss. 81 and 58— Hneumbrances— Sale procecds— Purchase: by the 
proprietor—Sale brought abou! by the proprietor from -dishonest 
mrotives—Code of Civil Procedure, 1908 (Act V of 1908). Ss. 107 and - 

“15130. Al, R. 33—Powers'of the Court of Appeal—Estop pel. 3 

The Bengal Land Revenue Sales Act, 1859 (Act 11 of 1859), S. 81° 

provides that the purchase monys, after paying the public claims, shall ` 
be held on account of the recorded proprietor or proprietors, provided that 
if before payment the same he claimed by any ‘creditor in satisfaction of a 
debt, it shall not be pid over without the docree of the Court; but the, 
section nowhere tranfers any charges on the property from the property to. 
the proceeds, and as the revenue sale conveys a title free from encum-' ' 
brances to the purchaser, the mortgagees are Clearly entitled to claim the . 
same as creditors under the section and the Court would undoubtedly 
direc that such claims, in due order of priority, should b: satisfied out ' 


`- of the sums-in the hands of the Collector. — “ 


Where the property ‘is bought” by the recorded stoprietor ‘and the’ 
estate is acquired, under S 63 of the Act, subject to all its encumbrances 
existing at the time of the “sale, the transaction of the sale h's merely 
provided money ‘for payment of the Government claims, and the encum- 
brancas are left entirely unaffected and could only be enforced against the - 
“prope-ty, and the rights to the sule proceadg,of- the recorded proprietor, 
who has purchased the property, are those under S. 31, notwithstanding ` 
the fazi that the motives wh'ch led him to cause the’ sale or purchase ` 
were dishonest. 

Tn a suit to which a puisne mortgagee was a party the prior encum- 
brancer prayed for and obtained a decree ‘against the sale proceeds of a ° 
revenve sale. The puisne mortgagee brought two suits, one for a declaration 
that the recorded proprietor was -the -benamidar of the purchaser at 

the sale, and-consequently the latter acquired the property subject, to 
l oncumbranoes; and the second to enforce his mor bgage against the property. 
The Court of first instance held that the purchaser was the real owner of 
this property and deoreed both suits in favour of the puisne mortgagee. 
Against these two decrees the purchaser appealed and the puisne mort- 
gagee appealed againat the-decree in favour of the prior mortgagee. The 

High Court heard all the appeals together, and affirming the finding of 
the Court below, dismissed the purchaser’s appeals and gave the . prior 

mortgagee a decree against the property in lieu-of that against the sale’ 
proceeds :— __ 

Held, that inasmuch as on hearing ‘the puisne mortgagee’s appeal 
the High Court had before it all the’ facts which showed all the ciroum- 
tances relating tothe sale, the Court had abundant power under Sections 
117 and 151, and Order 41, R 38, of the Code of Civil Procedure, 1908, te 
yary, ag If did, the decree in the prior mortgagee’s suit; 
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Held, also, that the faot that the puisne mortgaee did not attack the 
sale in the prior mortgagee’s suit, did not operate as an estoppel against 
_-the puisne mortgagee so as to prevent him from attacking the sale in hig 


“own suits, and obtaining consequential relief. 


Tarini Charan Sarkar v. Bishun Chand. (Lord Buckmaster) P. ©. 
Riparian land--What is—Riparian owner—Right to store water 
lifted from natural stream in wells temporarily ‘before carrying it on to 
irrigated land — Easement Act, S. 7 cl. (b) ill. {/)—Effeot—Water cess —~ 
Levy of —Logality—Use by inamdar or Zamindar of water of natural 


stream to irrigate riparian lands—Liability for water cess —Ownership of - 


bed of stream—Effeot. , 

Per Sadasiva Iyer, J.—In India, riparian land must be confined to 
land which is on the bank of the stream and which extends from that 
bank toa reasonable depth inland. A depth of more than half a 
furlong: would, usually, be unreasonable. 

Whether the bed of the stream whose water is used “by an inamdar 
ora Zemindar to irrigate his riparian lands bordering on a natural stream 
belongs wholly to Government or partly to Governments and partly to 
Inamdar or Zemindar or wholly to the Inamdar or Zemindar, the Govern- 
ment has no right to levy separate water oss for the use of such watar. 

Janakiramayya v., Secretary of State for India. (1915) 29M. L, -J 
889 at 427. 

A riparian owner in India hasa natural right not merely to lift 
water from @ natural stream and carry the lifted water at once to the 
land direot but the right to store such lifted water in wells temporarily 
before carrying it on to the irrigated lands. Lakshninarasu A vas 
dhanulu v. Secretary of State for India. (Sadasiva Iyer and Phillips, JJ.) 


Small Cause Court — Jurisdiction — Suit to recover Thunduwaram— 
Maintainability. a ene eh 
Specific Performance of Contract of mortgage—Suit for—Suit for 
recovery of portion of consideration for mortgige—Maintainability. 
Specific Relief Act, 8. 422—-H. Law—Widow—Alienation likely to pre- 
judice reversioner’s poe rene suit by povereloner lain: 


tainability. . oe ea 
Suits Valuation Aot—8s. 3 (1) and 6 —Pro. empélon—Buit to enforce 
right of ‘ies vee a 


“Ty, of P. Act—S. 6 (a)—Spes Successionis—Minor’s reversionary teiset 
in property'held by female owner—Guardian’s disposal of—~Validity. 


—— S. 43—Applicability— village service inam-—Enfranchisement— _ 


Mortgage after grant of title deed but before notification—Validity— 
Subsequent notitication— Effect ie 
————5§,. 52—lis Tendens— Rule of—Applicability tc alienation made by 
parties ranged on same side and between whom there is no conflict. 
—~——8. 12 —Right of mortgagee to recover expenses incurred in protect- 
ing mortgager’s tille by separate suit—Minor—Step-mother, if 
entitled to act as guardian— Liability of minor on a bond executed by 
guardian for proper purpose. 
A mortgagee in possession instituted criminal proceedings against his 
enants who out off and carried away the orops on the land asserting the 
title of a stranger as owner. The mortgagor died leaving an only minor son 
and the step-mother of the minor actiug as his guardian executed a bond 
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in favour of the mortgagea undertaking to pay the expenses of the Crimi- 
nal P-osecution. It was found that the expenses incurred in the criminal 
prosecution were necessary and that the mortg gee acted asa prudent owner 
in incurring them. In a separate guit on the bond against the minor son 
of tha mortgagor, it was contended on his behalf that ihe suit was not 
maintainable by reason of S. 72 of the Tranaferof Property Act, that 
the step mother was not a guardian of the minor and had no power to 
bind him and that no decree could be given against the minor personally 
or agcinst his astate. ` 

Feld (1) that S. 72 ofthe Transfer of Property Act was no bar 
to the suit ag the terms of that section were merely permissive and did 
not make it obligatory on the mortgsgee to add the expenses incurred by 
him to the mortgage moncy and to insist on being paid those sums before 
redemotion, Bavamma v. Balagurivi (1898) 9 M. L. J. 177 diss, from; 
(2) that the step-mother*of the minor was competent to act as his guardian 


in the absence of nearer relations; and (3)ibat though the minor could . 


not be charged with personal liability, his estate wasliable for the debt 
due under the bond. 

Indur Chunder Singh v. Radha Kishore-Ghose (1892) I L. R.196 
507 dstinguished. Subramania Aiyar v. Arumuga Chetty (1902) I. L, 
R. 26 M 330, Dorasami Reddi v. Muthial Reddi (1908) I. L. R. 81 M. 458 
Krishna Chettiar v. Nagamani Ammal (1915) I.L R.3839 M. 195, 917 
relied on. f 

Venkitaswami Naicker v. Muthusami Pillai (Seshagiri diyar and 
Napier JJ.) aes aise oe ar 
——~-—-§, 83—Deposit —Tender of more amount than is actually due 

oy. the mortgage, validity of —Deposié with conditions not covered by 

tha section — Objection to deposit, Waiver of —Right to interest. 

Ix the year 1902 the defendant obtained a usufructuary mortgage of 
sovera_ items of property. In 1908 the plaintiff purchased in court au2tion 
a portion of the property subject bowever to the defendant's mortgage. 
On the 9th Januury 1912 plaintiff deposited in court the full amount due 
on the mortgage and presented a petition requesting the court to pasz an 
order “directing the counter—petitioner (defendant) to hand over all the 
mortgeged properties with the produce vo the petitioner (plaintiff) on 
receiving the mortgage money or directing the counter—petitioner 


(defendant) to hand aver ihe lands purchased by the plaintiff in auction 


on receiving a proportionate amount, making the counter—petitioner liable 
for costs and granting other reliefs.” The court gave notice of the deposit 
under 3. 88 of the Transfer of Property Act, bub the mortgagee took no 
‘objection that the mortgagor had not, deposited the amount remaining 
due on the mortgage as required by the section but merely declined to 
to accept the amount deposited on the ground that there was only an offer 
pay a preportionate amount without specifying what that amount 
actually was. The mortgagee also expressed his wiilingness to hand over 
such o: the properties as had bean purchased by the plaintiff on receiving 
the wkole of the mortgage money. As the parties were not alle to come to 
terms she court passed the following order on plaintif?’ s petition “Counter 
petitioner (defendant) refus.s to receive money. Petitioner (plaintiff) is 
referred to 2 regular suit. This petition is dismissed.’’ In 1918 plaintiff 
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sit of tha mortgage money and the plaintiff was entitled to interest on the_ 
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brought a suit for redemption of the properties purchased by him and 
it was-found that the deposit had remained in court all along since 1912 
and that the amount stated in-the plaint as due to the defendant in res- 


r 


act of the suit properties Was*correct. Held, that there was a good depo- 


amount of deposit after the date of service of the plaint and tha summons 
on the defendant. - 
Per Seshagiri Aiyar, J:—A tender of a sum larger than the amount 


remaining due on a mortgage is a valid tender under S. 88 0f the Transfer 
of Property Act. i l 


Cases on the subject discussed. 


Subramania Aiyar yv. Narayanaswami Vandayar (Seshagiri Aiyar and: 


Napier, JJ.) ii 


~——_-——B. 111 (9}—Prinoiple of— Applicability to agrioultual leases ... 
- Unsettled palayam — Service tenure—Alienability and liability for 
` debis—Abolition of Military and Police services—Omission to 
isse sanad under Regulation 25 of 1802— Restraint on alienation cessa. 

tion = of—Enfranchisement from — service, if validates prior 
altentions — Spes successionis—Mortgage and sale of, not operative 

on morigagor’s interest when it falls tnto possession—Eaccution sale 
supportable on foot of personal liability clause-in decree— Possession, af 


adverse to the estate so as to bar successors—Limitation Act Arts. 120, 
142 and 144. 


In India, apart from statute, lands held on service tenure are inaliena- 
ble beyond the life-time of the holder. Where however, an estate is freed 
from ite connection with a public office and the services are abolished, it, 
is subject to the same incidents of ownership and devolution as ordinary 
property. Papaya v. Ramana (1888) I. L.R 7 M. 85. Pakkiam Pillay 
v. Seetharama Vadhyar (1908) l4 M. L. J. 184. Radhabait and Rama. 
chandra Kynher v, Anantrao Bagavant Deshpandhe (1555) I. L. R. '°9 B. 
198. Referred to. ; 

Where lands held on service tenure have been alienated, the subse- 
quent enfranchisement of the lands from service will not validate ` the 

lienation so as to give an absolute interest to the alienee. Sannamna v. 
Radhabayi (1917) 34 M L. J.17, Padapa v. Swamirao (1900) I. L. R. 24 
B. 558. Relied on. 

An unsettled palayam held originally on condition of rendering military 
and police. services, ceases to be inalienable on the abolition of such 
services by the British Government, notwithstanding the omission of the 
Government to issue a sanad under Regulation 25 of 1802 finally settling 
the peishcush payable by the holder of theestate. Collector of Trichinopoly 
v. Lekkamani (1874) L. R. 1. I. A. 288. Oolagaypa Chetty v. Arbuthnot L. 
R. 1. I. A. 268. Relied on. 

Where a person having merely a spes successionis in respect of a parti- 
cular property purports to transfer it such transfer does not operate ‘on 
the interest of the transferor if and whea he actually succeeds to the pro- 
perty. Ramasami Naick v. Ramasami Chetty (1906) I. L. R. 30 M. 965, 
262, followed. ` 

Obiter: Assuming thas tbe estate of a poligar is one for life, the poli- 
gar for the time being would ordinarly represent the estata. If, therefore, 
the poligar forthe time being is dispossessed and he fails to sue for 
possession ‘within 12 years of the dispossession, the person'in possession 
gets an absolute title to the estate and the successor of the poligar has 
not got a fresh starting point from the date of his succession unless ho 
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shows that his predecessor had effectually debarred himself from suing and 


there was no One else who could hava sued sucessfully for possession. 
Murray v Kast India Company, 5 B and A. 204. Musuras Bey v. Gadban 
(1894, 2 Q. B 259. Meyyappa Chelly v. Subramanian Chetty (1916) L R. 
43, I.A 118,120 Referred to. 


The Midnapore “Zemindari Company Limited y. Malayandi 
Avpayasami Naicker, (Chief Justice and Justice Spencer.) vee 


Wagering contracts—Common intention to wager esscntial—Speculation 


not equivalent to wagering—Indian Contract Act (Act 1 of 1872). S. 
a ae Act III of 1965, Ss. 1, 23--Pakka Adatias—Their 
esilion, : 


Speculation does not necessarily involve a contract by way of wager : 


to constitute such & contract a common intention to wager is essential. 
The mere fact that one party to a contract for sale of ‘goods did not intend 
to deliver, even if known to the other party, does not vitiate the contract, 
unless there is a bargain or understanding between the parties that deli- 
very is not to be oalled for. 


Bhagawandas Parasram v` Burjorji Rutlonji Bomanji. (Sir 
Loevrence Jenkins,) P. C. ae ga ve 


Will—Construction—Bequest by implication—The same rules apply in this 


country asin Hngland—Bequest to the two daughters of testator in 
shares— Further provision that the male Santhathi (offspring) of one 
of the daughters should take like the offspring of other-daughter—No 
cep ess gift to the laiter take a bequest by implication. 


A testator died leaving behind him two daughters, the elder named 


Sesham-mna, who had no offspring at the testator’s death and the younger 
named Andalammal who had offspring and by the terms of his will provided 


as follows “ as out of my above said two daughters Andalammal has been 


attending toall my comforts and as her male santhatht are entitled to 
perform Karmams to me she should enjoy two thirds—two of the three 
shares—ind Seshamma should enjoy the third share.” The testator 
further provided that ‘‘ my daughters should enjoy the said land in the 
proporticn of the above three shares” and further provided ‘if a male issue 
is hereaf-er born to my daughter, that is, Seshamma, that grandson 


should lice the santhathi of my younger daughter enjoy her third share 


- having power of gift and sale from son to grandson and so on from 


generation to generation” and there were no words of express bequest to 
` Andalammal’s children, 
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Held on a construction of will, the cilspring of Andalammal, though 


there is no express bequest of properties to them, took an estate by impli- 
cation. ne j 


The rules as to bequests by implication are the sme in this coun tey 


agin England. . . : 


Towns v Wentworth (1858) 11 Moo. P. C. p.526. Sweeting v. Prideaun 
(1876, 2 Ch D p. 418. Key v. Key (1858) 4 De. M. &.G. p. 84. In re 
Redfern: Redfern v, Bryning (1877) 6 Ch. D. p. 133. Eillocasee Daseg 
v. Durpunarain (1878) I..L. R. 5 Cal. 59 at p. 63. Chedilal v. Gobind 
Ram (1902) I. L. R. 80 All. p. 458. Seshamma v. Narasamma (1899) 


I. L. R. 22 Mad. 85, followed. : ae 
_. Srinivisa Seshacharlu v. Seshamma (Abdur Rahim and Oldfield JJ.) 
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